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PREFACE   TO  CANADIAN  NOx'S. 


Tub  great  reputation  which  Fisher's  "Law  of  Mortifaee" 
holds  in  all  English-speaking  countries  has  suggested 
the  addition  of  Canadian  Cases  and  Statutes  to  the 
present  English  Edition.     Practically  every  case  bear- 
mg  on   the  subject  decided   by   the   Supreme   Court 
and  Provincial  Courts  will  be  found  in  the  notes,  and 
the  Statute  Law  has  been  fully  cited  ao  well.     There 
18  a  difficulty  in  assimilating   English   and   Canadian 
law  on  such   a  subject   as  mortgage,   owing    to   the 
difference   in   the   land  system  of  the  two  countries 
Hence  the  Canadian  Notes  have  been  added    at   the 
end  of  chapters  instead  of  adding   them  in  the  way 
of  footnotes  as  I  have  done  in  Mr.   Underbill's  book 
on  Torts  and  other  works.     In  this  way  the  English 
and  Canadian  law  has  been  kept  quite  separate,  and 
the  student  or  practitioner  will   be   enabled  to  find 
under  each  title  or  subdivision  of  the  subject  the  laws 
of  each  country  side   by  side.     How   far  they  agree 
or  disagree,  how  far  an   English  case   may   help   to 
solve  a  question  of  Canadian  law,  must  be  the  work 
to  a  large  extent  of  the  reader.     My  work  has  been 
to  place  the  authorities  and  statute  law  of  the  two 
countries  before  him,  and  help  by  that  classification 
the  more  easy  solving  of  difficulties  arising  in  practice. 

A   C.   FORSTER  BOULTON. 

5,  Kino's  Bknch  Walk  Temple. 
October,  1910, 
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JHE  ol,,™t  uf  the  A„tho,-  „f  ,hi»  «'„A  (,„  ,t,.t^  i„  „,„ 

n=me,l,e«  of  ,|,e  pe™„„,  who  ™„k,,  „,d  „f  ,,„J"^ 
cnutled  to  the  l»„e8.  of  them,  .,„,  the  m,„„.er  of  L 

object  «.s  a  w,de  one,  presenting  many  diffieulties  in  ito 
exceut,on   .  ohviou. ;  "for  „„„«  of  the  »,ver„l  kindl  of 

wh,  0    ,„m  the,r  d.versity  of  origin,  their  separate  and 
g.ad„.l  ..,,.put,„„  ^  ,t„  convenien...  of  horrowers  and 
h^ter,  and  the  exigences  of  eommorce,  and  the  nat„« 
of    l,e,hfferent  kinds  of  property  which  .hoy  affeet.  they 
pmbahly  embrace  a  greater  variety  of  learning  tha;  any 
o  her  s,„gl„  branch  of  the  English  law."    A^,  however' 
Mr.  l.«her  observes:  "Considering  th.  e..t«nt  of  the  law 
o    se,,unt,es  the  number  of  the  source,  fron,  which  it  is 
drawn,  and  that  .t  has  grown  up  under  .jurisdictions  pj 
eedmg  upon  different  principles,  there  is  m„.  harmony 
n  the  general  results  than  might   have  been  expected 
Ibe  greatest  diffienlties  occur  in   the    law  relltC  t„ 
pnonty,  and  arise  partly  from  the  passing  of  numero,^s 
statutes  w,th  little  or  no  regard  to  ,'h„ir  ek-t  u^ZZ 
another   and  partly  from  the  exceptions  and  ^fiLment 
which  have  been  grafted  upon  the  rules  relating  to  the 
octnnes  of  Fraud  and  Notice,  and  to  the  TaokVg  ,'d 
( onsohdatioii  of  securitios." 

Mr.  Fisher's  work  has  long  been  recogui.ed  by  judges 
and  practmoners  as  a  monunaent  of  eate  and  learnt 
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and  is  freely  quoted  in  the  Courts  as  an  authority.  The 
present  Editors  have  therefore  abstained  so  far  as  possible 
from  altering  Mr.  Fisher's  language,  except  where  modern 
cases  or  statutes  have  rendered  alterations  and  additions 
inevitable.  The  sections  dealing  with  Mortgage  De- 
bentures, Mortgages  of  Choses  in  Action,  and  Mortgages 
by  Tenants  for  Life  and  other  Limited  Owners,  and 
Mortgages  under  the  Land  Transfer  Acts,  found  no  place 
in  Mr.  Fisher's  work,  and  the  present  Editors  are  there- 
fore solely  responsible  for  them.  Owing  also  to  the 
numerous  decisions  on  the  Bills  of  Sale  Acts  since  Mr. 
Fishers  death,  the  section  on  that  subject  was  practically 
re-written  in  the  last  edition. 

The  present  edition  contains  (in  the  body  of  the 
work)  all  cases  and  statutes  bearing  on  the  subject  since 
the  last  edition,  including  cases  reported  in  the  August 
1910  numbers  of  the  Law  Reports,  and  the  1910  statutes 
passed  up  to  that  date ;  and  (in  the  Addenda)  the  cases 
reported  in  the  September  and  October  numbers  of  the 
Law  Eeports. 

The  table  of  cases  and  contemporaneous  references  has 
been  thoroughly  revised  and  brought  up  to  date  by 
Mr.  Underhill's  clerk,  Mr.  Woolgar,  whose  great  care 
the  present  Editors  desire  to  acknowledge. 

Lastly,  it  is  hoped  and  believed  that  this  edition  will 
be  found  to  be  accurate  and  trustworthy  ;  but  if  the 
present  Editors  should  be  caught  tripping,  they  must 
trust  that  some  indulgence  may  be  shown,  having 
regard  to  the  labour  and  difficulty  inseparable  from 
the  editing  of  a  work  such  as  this. 

A.  U. 
A.    C. 

LlNCOLNS  ISX, 

October,  1910. 
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OF  SECURITIES  UPON  PROPERTY  GENERALLY. 


Of  the  several  kinds  of  i 
Mortgages 
Pledges  or  pawns 
Hypothecations 
Liens  .. 


securities  upon  property 


PAEAOEAPH 

1 
2 
S 
4 
6 


.  L^  ««7"ty"Pon  real  or  personal  property  for  the  payment  of 
a  debt  or  the  performance  of  an  engagement,  may  be  created  by 
contract,  or  may  anse  hy  operation  of  law.    In  the  former  case 
the  security  takes  the  form  of  mortgage,  pledge,  or  hypotheoa- 
TiON ;  m  the  latter  it  is  called  a  lien.  ^-^iheoa 

To  each  of  these  kinds  of  security  is  incident  :— 

1.  A  right  in  the  creditor  to  make  the  property  which  is  subject 

to  the  security  answerable  for  the  debt  or  engagement  • 

2.  A  right  m  the  debtor  (called  the  equity  of  redemption) 'to 

redeem  the  property  by  paying  the  debt,  or  performing 
the  engagement,  any  attemi)t  to  fetter  which  right  is 
void  (a) ;  ° 

3.  A  liability  on  the  part  of  the  creditor,  upon  such  payment 

or  performance,  to  restore  the  property  to  the  owner 
2.  A  mortgage  is  a  form  of  security  created  by  contract,  con- 
emng  an  interest  m  property,  defeasible  (i.e.,  annullable)  upon 

(a)  ferrfar,/  "f  State  for  I«dia  y.  British  Empire  Mut>ud  Life  Assurance  Cn 
'7  L.  T.  434  :  Salt  v.  Marquis  of  Northamvton  118921  A   P    i     o  ■^*™™"«f  t,o., 
"mAer,  etc.  Corporation.  [1904]  L  C.  3™     '  ^^^^^^  A.  C.  1 ;  Samuel  v.  Jarrah 


Of  the  several 
kinds  of 
seouritieaand 
the  incidents 
common  to 
all  of  them. 
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created  by 
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Paragraphs 
2-6 

mortgage 
legal  or 
equitable. 


Pledge 


Hypothe. 
cations. 


Licna. 


performing  the  condition  of  paying  a  given  sum  of  money,  with  or 
without  interest,  or  of  performing  some  other  condition  (a).  In 
formal  mortgages  it  is  usual  ostensibly  to  limit  the  right  of  redemp- 
tion to  a  specified  period,  but  Courts  of  Equity  have  (as  hereafter 
stated)  for  centuries  refused  to  recognize  any  such  limitation.  A 
mortgage  may  be  either  legal  or  equitable.  In  the  former  case  the 
legal  ownership  of  the  property  is  transferred  to  the  mortgagee  ;  in 
the  latter  the^  legal  ownership  remains  vested  in  the  mortgagor,  or 
in  some  other  person  than  the  mortgagee  {ex.  gr.,  a  trustee  or  a  prior 
mortgagee),  and  the  security  can  consequently  only  be  enforced 
under  the  equitable  jurisdiction  of  the  court,  which  carries  it  into 
effect  either  by  giving  the  creditor  immediately  the  appropriate 
remedies,  or  by  compelling  the  debtor  to  execute  a  security  in 
accordance  with  the  contract. 

3.  A  pledge  or  paTvn  is  a  security  which  is  created  by  the  bailment 
of  a  personal  chattel,  to  be  kept  till  the  debt  is  discharged  (6).  It 
is  incomplete  without  actual  or  constructive  delivery  of  the  goods  to 
the  pledgee  (c). 

4.  An  hypothecation  is  the  appropriation  of  property  for  the 
discharge  of  a  debt  or  engagement,  without  giving  the  creditor 
either  an  absolute  or  special  property  in  the  subject  of  the  security  ; 
ex.  gr.,  a  charge  contained  in  a  settlement,  or  an  order  upon  a  third 
party  to  apply  moneys  in  his  hands  to  the  discharge  of  the  debt. 

5.  A  lien,  answering  to  the  tacita  hypotheca  of  the  Civil  Law,  is 
a  right  conferred  by  law,  and  not  by  contract,  upon  one  man  to 
retain  possession  of  or  to  have  a  charge  upon  property  real  or 
personal  belonging  to  another,  until  certain  demands  are  satisfied  (d). 
In  some  works  the  word  lien  is  used  to  include  not  only  liens  arising 
by  operation  of  law,  but  also  charges  or  hypothecations  arising  out 
of  contract ;  as  where  one  agrees  to  give  another  a  "  lien  "  on 
property.  In  this  work,  however,  the  word  "  lien  "  is  exclusively 
used  to  designate  securities  arising  otherwise  than  by  contract. 


(a)  See  Wharton's  Law  Lex.,  title  "  Moktoaoe."    See  also  a  definition  of  mort- 
gage by  Lindley,  M.R.,  in  SuTUley  v.  Wilde,  [1899]  2  Ch.  474. 
(6)  Wharton's  Law  Lex.,  title  "  Pawn." 

(c)  Infra. 

(d)  See  Wharton's  Law  Lex.,  title  "  Lies." 
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(t-tVum  vadium).  '  ^^'  '''  ^  ^^^^^^  mortgage  kinds  of 

'  tnortK&gea. 

ULAxviLLE  a  pledge  is  c^ed  W^^^  who„  th^-T  °'  »"^«^-  ^'=^°"'«g  " 
tend  to  reduce  the  demand.  (Lib.  10  c  0  )  Wl  ^  °i  '*°*'  '^'^'^"i  do  not 
mmovable  thing  is  put  in  pledge  and  seisin  of  it  hIT'"'  I'l'"^'  <*'•  8).  ^vhen  an 
tor  a  definite  term,  it  has  eJthrr  b^e  ru^rerd  i    .  ?"  delivered  to  the  creditor 

the  rents  shall  in  the  mean  time  ^,ltS^  ♦!  ■  "i^°  ^''^  <='^ditor  and  debtor  that 
applied.  The  former  ~S  ^Lt  and  bind"'  '^V^'y  "'"*»  -*»>  - 
dishonest,  and  is  that  called  a  mortZol  bT\  ,^  "^  =  ^^'^  "*'"^'--  "°i"«t  and 
the  ..^.,.  .w,„.„  as  a  feoffm^^^rupofc^.Srfh'ir.^Si' ?^^^^^^^^ 
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mortgage. 


[part  II. 

7.  A  legal  mortgage  (proper)  is  an  assurance  of  the  whole  or  part 
of  the  estate  or  interest  of  the  debtor  in  real  or  personal  property  of 
Definition  of  which  he  is  the  legal  owner  or  of  some  legal  estate  or  interest  which 
he  has  power  to  transfer  in  such  property.  It  is  commonly  in  form 
an  absolute  assurance,  but  is  (in  the  older  forms)  subject  to  a  con- 
dition, that  upon  payment  of  the  debt  at  a  certain  time  the  assurance 
shall  be  void :  or  (as  is  now  the  almost  universal  practice)  to  a 
proviso  that  in  the  same  event  the  property  shall  be  reconveyed. 
In  either  case  the  essence  of  a  legal  mortgage  is  the  vesting  of  the 
legal  estate  in  the  mortgagee,  together  with  the  right  of  possession, 

money  to  tho  feoffee  at  a  certain  day,  the  feoffor  may  re-enter,  says,  it  ia  called 
niortgage,  for  thai  it  ia  doubtful  whether  the  feoffor  will  pay  at  the  day  limited  ; 
and  if  he  doth  not  pay,  then  the  land  ia  taken  from  him  for  ever,  and  so  dead  to 
him  upon  condition,  &c. ;  and  if  he  doth  pay,  then  tho  pledge  ia  dead  as  to  the 
tenant  in  mortgage.  To  which  Lord  Coke  adds  the  further  reason,  that  it  is  to 
distinjpiish  it  from  vimm  vadium  :  so  called,  because  if  one  pledge  an  estate  until 
the  pledgee  have  received  the  debt  out  of  tho  profits  of  the  land,  neither  money 
.  nor  land  dieth  or  is  lost.  With  which  definition  agrees  that  of  Lord  Eldon  (see 
Fcnwick  v.  Seed,  1  Mcr.  at  p.  124)  and  of  the  French  writer  Lauriebe  ;  who  also 
shows  how  much  the  ecclesiastical  jealousy  of  usury  had  to  do  with  the  origin  of 
these  different  forms  of  security ;  and  how  in  each  country  creditors  adopted 
similar  devices  for  getting  the  advantage  of  their  debtors. 

"  \VTicn  creditors,"  says  Lauriebe,  "  intimidated  by  ecclesiastical  censures,  took 
lands  in  pledge,  with  an  agreement  that  the  profits  should  reduce  the  principal, 
this  pledge  was  calle<l  vif,  because,  as  our  old  practitioners  say,  it  discharged 
itself  by  its  own  produce,  which  was  ver>'  just  and  lawful.  But  when  the  creditor 
took  or  received  the  profit?  in  pure  gain  to  himself  and  in  pure  loss  to  the  unhappy 
debtor,  it  was  callcl  mort-gage,  or  gage-mort,  because  it  did  not  discharge  or  free 
Itself.  And  this  mort-gage  was  allowed  only  in  a  few  cases  in  which  it  was  just 
*^° J"l°»*  it ;  as  where  a  father,  marrying  hSs  daughter,  and  giving  her  a  portion, 
which  he  was  unable  to  pay  in  ready  money,  gave  an  estate  in  pledge  to  his  son- 
m-law,  to  receive  the  rents  till  the  portion  should  bo  paid ;  or  a  vassal  borrowed 
money  of  his  feudal  lord,  and  gave  h\^  fief  in  pledge  ;  because,  as  the  lord  so  loni? 
as  the  pledge  lasted,  lost  the  service  he  vassal,  it  was  right  he  should  be  indemni- 
fied by  having  the  profits  of  tho  pledged  fief." 

"As,  except  in  these  two  cases,  mortgages  were  odious,  the  usurers  disguised 
theni  by  buying  their  debtors'  esUtes,  with  a  right  of  repurchase,  for  a  certain 
number  of  years ;  but  upon  examination  of  these  new  contracta  the  theologians 
and  canonists  decided  that  they  were  fictitious,  usurious,  and  true  antichreses, 
when  the  sale  was  made  at  an  undervalue,  where  there  was  a  right  of  revocation 
or  an  equivalent  agreement,  and  when  the  buye.  was  suapected  of  usury." 
(Texte  des  Coutumes  de  la  Preovte  et  Vicomte  de  xaris.) 

The  mortuum  vadium  of  Glaxville  seems  to  have  been  in  fact  the  vivum  vadium 
of  Coke  and  Lauriere,  which  corresponds  with  the  Welsh  mortgage  and  the  pactum 
antichreseos  of  the  Roman  law  (Colquhoun,  R.  C.  L.  §  1497).     We  may  perhaps 
mfer  from  an  Anglo-Saxon  deed  of  the  tenth  century,  that  a  security  resembling 
the  ancient  mortuum  vadium,  and  possibly  derived  from  the  pactum' antichreseos 
was  used  in  England  at  that  time.     It  appears  from  this  document  that  land  was 
delivered  by  Sigelm,  the  father  of  Eadgifa,  queen  of  Eadward  the  elder,  in  pledge 
lor  3W.  to  Goda,  who  held  it  for  seven  years.     Sigelm  having  paid  off  the  debt, 
and  bequeathed  tho  land  to  Eadgifa,  was  afterwards  slain  in  battle,  and  Goda 
then  denied  having   received  the  money,  and  for  six  years  withheld  the  land, 
hadgifa  purged  her  father  by  oath  as  to  the  payment,  but  could  not  recover  tho 
land  without  the  interference  of  the  reigning  king ;  and  after  being  again  despoiled 
ot  it>  and  a  seco-id  time  regaining  it,  she  bestowed  it  upon  the  Church.    (See  Lvo's 
-'\"Ki°-^''*=f-  Diet.  vol.  2,  Appendix,  No.  4,  ed.  1772.)    Assuming  the  authenticity 
ot  this  document,  it  shows  that  possession  of  tho  land  was  delivered,  and  that 
the  right  of  redemption  was  admitted  after  seven  years  ;  and  it  seems  to  be  implied 
that  no  reduction  of  the  debt  had  taken  place  hv  re-ison  nf  tho  mortgagee'^  pos- 
session.    In  Domesday,  the  mention  of  lands  in  mortgage  seems  to"  imply  the 
possession  of  the  mortgagee  (see  Domesday  for  Essex,  fols.  157,  158,  167) :  and  if, 
aa  IS  pissible,  the  alleged  mortgages  were  only  pretences  to  cover  acts  of  spoliation 
against  the  former  owners,  it  ia  still  more  clear  that  the  possession  of  the  mortgagee 
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even  though  ,t  contain  a  covenant  for  quiet  enjoyment  «/<er  rf«/aM//(«) 
On  paymen    of  the  debt  at  the  time  fixed,  the  mLga.rmly 
re-  nter  (m  the  case  of  a  condition) ;  or  (in  the  case  of  a  provM 
w,ll  be  enti  led  to  a  reconveyance.    Before  the  reco  JtTo 

Act,  1873,  the  estate  of  the  mortgagee  became  absolute  and  irre- 
deemable  at  law  upon  nonpayment  (6),  but  was  subject  in  courts 
of  eqmty  to  a  nght  called  the  Equitv  or  Eedkmpt  J,  whi^arose 
tLe^rptioT  ''*'°"  '^''  '^'  ''"^  «^j^^*  «f  the  transaction  was 
of  the  High  Court  now  recognize  this  right,  it  still  remains  an 
equitable  interest  only,  the  legal  estate  befng  conside  edTs  vited 
an  the  mortgagee     Any  attempted  restrictFon  on  this  equ^  o1 

s  rSL  n  ?f "  ""r  "'"•^^  ^^  ^^'^^  ^'^  =  ^-*  ^^  -- 

ditions  h?K       }"    ^'°'''^  ^'^^'''""  ''  '"^J-'  ""der  certain  con- 
ditions, be  barred,  or  as  it  is  technically  termed,  "  foreclosed." 

8.  It  13  usual  in  a  mortgage  to  insert  a  covenant  to  repav  the 
principal  sum,  with  interest,  on  the  day  fixed  for  payment  and  dso 
to  pay  mterest  after  default  so  long  as  the  securitv  sha  1  subst 

a     an   aldTherT"  T ""^  'T'  ^^  '  '"°^*"^"^'  ^^-^  -P^^^^ 
debTr;.nv      Krl       ^''^''P*  ^°  *^'  '«^«  °f  *  ^^'«l«t  "mortgage)  a 
debt  recoverable  by  action  (e),  and  bearing  interest,  even  if  none 
be  expressly  reserved  (/).    In  the  absence  of  a  covenant  or  bond 
the  debt  IS,  however,  only  a  simple  contract  debt  (g). 

right,  over  the  enjoyment  o^;o  the  eTutetS  h/  '*  *\''«'«*°'  '^'^^^^^  - 
payment  of  his  whole  debt.  He  m4taDD?vth«^'A? "'"'■•  ^f,  ""y  "***'"  ""'" 
the  interest  first,  and  then  of  the  m  nrin^?  ^f  *u  ^J°u}^  annually  in  discbarge  of 
In  the  absence  of  specialai^emenrhp  ^  u  ^^  '^^^^■'  ""'^  '^  •^"°«»  t°  account, 
it  is  also  his  duty  ^TSpTS  tetin^th?*^"'"^'  °^  '^/^  P'^P^^^^''  ^^  •'^'^'^ 
It  seems  that  the  extent  LwhTchrho.W^Ma?  k  .•  l^P«"'"f«  f'"-"  »>»«  Produce, 
the  manner  of  payingTt  may  brthe  subtect  of  n^rtt'^f  "«"'^  ^^  the  produce,  and 
ment  is  permitted  which  wUl  <riv<>  tL  mi^f  Particular  agreement,  but  no  a^roe. 
to  seU  the  estai^:  on  defau/t  o  pavment  afCaZ^^°'."*1  '■"**'^^*  !"'  °'  "^  ''«h* 
by  the  regular  legal  process,     ffie   "va,  §§1^8^09^      '''  """  °*'^''"'"'  '*"*" 

(a)  2)oe  d.  Jiotjlance  v.  Lightfoot,  8  Mee.  &  W.  553. 

(6)  Co.  Litt.  205  a.  note  1  ;  Doe  d.  Iioyla,u:e  v.  Lightfoot,  8  Mee.  &  W  553 

A.¥  fSe;;f?o?i:otta^;^„^he1tinS^LlX"f  t(  *""'^"'"^'""l  ^'^^^J 
of  certain  policy  money  should  Lo  to  tho  il,^  '•',°  mortgagor  <Ae  «.Ao?e 

Noakea^Co.  I  RiceJmTA   f^^.^lJ^T^'^f'^  absolutely  was  held   void. 
[1904]  A.  C.  323.  but  cffiLt'v.'AaSeXi:20  T.t  lltZ'  '''-  '"^'^''"'' 
(e)  Yalcs  V.  Aston,  4  Q.  B.  182. 

( / )  Anon.,  4  Taunt.  876.     So  of  a  bond  :  FarquMr  v.  Morris,  7  T.  R.  124. 

(?)/'«»■  Lord  Thurlow,  Aiicaster  v.  J/a«er  I  lira  C  C   «f  ,.  ^fi<      n         » 
Beckford,  I  Mad.  at  p.  278.  '^«yf.  i  uro.  L.  (.,.  at  p.  404  ;   Quarrdl  v. 
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9.  Under  the  Conveyancinj,'  and  Law  of  Property  Act,  1881,  c.  41, 
«.  26,  a  mortgage  ol  freehold  or  leasehold  land,  if  it  be  expressed  to 
be  by  way  of  statutory  tnorfgage  and  be  made  in  the  form  given  in 
Part  I.  of  the  third  schedule  to  the  Act,  with  necessary  additions 
and  variations,  implies  both  a  coivnant  by  the  mortgagor  for  pay- 
ment  of  principal  and  interest  at  the  stated  rate,  and  a  proviso  for 
reconveyance  by  the  mortgagee,  upon  payment  on  the  stated  day 
of  principal  and  interest ;    the  word  "  mortgagor  "  including  all 
persons  deriving  title  under  the  original  mortgagor  or  entitled  to 
redeem,  and  the  word  "  mortgagee  "  all  persons  deriving  title  under 
the  ongmal  mortgagee  (h).      By  s.  28,  where  there  are  several 
mortgagors  or  covenantors,  the  implied  covenant  is  joint  and  several 
and  where  there  are  several  mortgagees  or  transferees  the  implied 
covenant  is  with  them  jointly,  unless  the  money  is  secured  to  them 
m  shares  or  distinct  sums,  in  which  case  it  is  a  covenant  with  each 
mortgagee  severally,  in  respect  of  his  share  or  distinct  sum. 

By  8.  7  (1)  (C),  (D)  of  the  same  Act,  every  mortgage  (whether  it 
be  a  statutory  mortgage  or  not)  by  a  person  expressed  to  convey 
as  beneficial  owner,  implies  absolute  covenants  for  title  to  the  effect 
stated  in  that  section. 

10.  A  Welsh  mortgage,  which  is  now  very  rare,  is  an  assurance  by 
which  property  is  conveyed  to  the  creditor,  without  any  condition 
tor  payment,  and  of  which  receipt  of  the  rents  and  profits  bv  the 
mortgagee,  either  until  payment  of  interest  and  principal,  or  in  lieu 
of  interest  only,  are  necessary  incidents  (i).    Being  without  con- 
dition there  can  be  no  forfeiture,  and  consequently  there  is  no  equity 
ot  redemption  which  can  be  the  subject  of  foreclosu-e  (k).    Thero 
IS,  however,  a  coutinuing  right  of  redemption,  every  receipt  of  rent 
being  under  the  contract  applied  in  discharge  of  the  interest  on  the 
money  secured,  a.  1  then  in  some  cases  towards  repayment    of 
principal  (I) ;  and  this  right  only  ceases  on  the  expiration  of  the 
sta  utory  period  of  limitation,  which  period  does  not  commence 
until  after  satisfaction  of  the  mortgage  (m).    In  this  particular  it 
seems  that  the  modern  Statutes  of  Limitation  have  made  no 
difference  (1405). 

11.  A  Welsh  mortgage  implies  a  debt  for  the  purpose  of  adjusting 
such  equities  as  may  exist  between  the  real  and  personal  estates  of 
the  mortgagor  (a) ;  but  not  (in  the  absence  of  express  covenant)  so 

(A)  Sect.  2(vi.). 

(k)  Balfe  v.  Lord,  mpra  ;  Bonham  v.  Neu-co,nb,  I  Vem.  232 


iaaB«W|^ 
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uj!      *^  r™^"*  ^«'*«en  the  parties  (b).    For  the  same  reason       11—14 

IZLT'a\    '    ;    '.*^*  *  mortgage  shall  include  a  charge,  may  ~"t to 
make  the  Act  applicable  for  some  purposes  to  a  Welsh  3.  ,7      WP'mcip.1 
notw  thstandinc  that  it  U  ^t  *\.    ^"7°"®'';*'  *  "^'sn  mortgage,  or  intercat. 

considered Xf.r      a-  ^^  "**"™  ""^  "'•«»»  '^»«'».  »t  is 

considered  that  the  ordmary  provisions  of  a  Welsh  mortgage  and 

particiUarly  the  continuing  right  of  redemption  which Tcarri  s 

would  be  a  suffiaent  expression  of  intention  that  the  power  of  sal .' 

nav  th.  T-  P^™^"*'  y^*  ***«  existence  of  an  express  covenant  to  «°"dition  for 
pay  the  prmcipal  and  interest  on  demand  is  not  (c)  inconsistent '"^"^PV°" 
w,  h  a  provision  that  the  mortgagee  shall  hold  unti  payTn     ^o   vS^  "  " 
does  It  affect  such  a  provision  so  as  to  lead  to  forfeiture.Tnd  to"     "'"'''''"■ 
n  forec  osure     But  if  there  be  such  a  covenant,  and  no  stipulation 

the  stlfalV  VJ^'f '  '^  "/^'^'^'^  '°°^*"«««'  '^'  P^««ence  of 
the  stipulation  and  the  absence  of  a  condition  (as  distinrruished  from 

s3r;i)"rr?^'"5  ^"'^  '^^^^^-^^  ^^^  --^  ^°-  ^1  z 

secunty  (<?)     And  unless  the  terms  of  the  instrument  exclude  such 

a  construction,  the  presumption  will  be  that  the  deed  wastrn^ 

to  operate  as  an  ordinary  mortgage.    This  presumptirwTbe 

trengthened  If  the  debt  be  also  secured  by  bond  and  iudlent 

deblT  m':  t^.^  *°  '^"PP°^^  *^«*  ^»^^«*ter  prop  rt/S "L 
debtor  should  be  liable  to  be  taken  for  the  debt,  and  rit  the  e  tate 
which  was  specifically  pledged  for  its  payment. 

debt  IS  not  a  necessary  part  of  a  common  mortgage,  its  absence  <^°^«""">t  f°' 
was  not  a  mortgage  at  all,  but  a  conditional  purchase  (e).  that 

nn/?\?."*-'^?"^  *^^  ''°"'^*'  P"^"*^^'  *  ionayWe  purchaser,  and  will  ""t^Sld 

Zte  a  sec{iitf  LTwin  ^    It  '^  an  intention,  if  proved,  to  E<,uit,  looUs 
securitv,  and  will  also  take  care  that  a  borrower  shall  not  ''t  th^real 

intention  of 

(6)  Cassidy  y.  Cassidy,  24  L.  R.  Ir.  577. 

{<■)  Teuton  v.  Curtis,  Younce  filO      *Jno  <j  /^        u 
suit  for  redemption.  6  L  J  "N.s.)Ch.  158.  '  °°°''  ^"'*'''  ^-  '««''««»«*«.  "" 

(rf)  BaZ/c  V.  Lord,  2  Dm.  &  War  dSd      t.,  /t/>        h      ^ 
2.51),  a  demurrer  «'as  albwed  to  thf  Irt  "aL^rbm   J- Cummins  (2  Ir.  Eq.  Rep. 
homg  for  payment  at  any  time  •    wh?rh  v£a*        •  P'  *,''*'  Pf""«°  ^°f  redemption 
\\elsh  mortgage.  ^  *    '*'*"='*  '**«  considered  to  be  of  the  nature  of  « 

V.  U,Sr2"B?^  le' 2i/''i„SoV«  f'^^T-  •  ^-  ^^'"'«-  2«8 ;  Goorf..,, 
Holmes  v.  JlfaMeu.,  3  Eq.  Rep.  4^       "  ^"^'"^  ^-  '^"'^"'»"'  *  D™-  &  War.  117; 
(/)  Cotkrell  v.  Purchase,  For.  61.  ' 
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OF  MECUUITIES   BY   CONTRACT.  [PART  II. 

suffer  from  the  omission  by  fraud,  mistake,  or  accident,  of  the  usual 

requisites  of  a  mort^'a^e. 
An  instrument  which  purports  to  be  an  absolute  conveyance, 

may  therefore  be  construed  as  a  mortgage,  where,  according  to  the 

true  intention  of  the  parties,  it  was  intended  to  be  regarded  as  a 

mortgage  (7) — 
(1.)  If  there  be  evidence  of  the  non-execution,  erasure,  or  omission 
by  mistake  or  fraud,  of  an  intended  defeasance  or  proviso 
for  redemption  (h) ;  and  the  Statute  of  Frauds  will  not  be 
allowed  to  be  pleaded  to  cover  what  would  amount  to  a 
fraud,  unless  perhaps  the  parties  deliberately  abstained 
from  putting  their  meaning  in  writing  (»). 
{'2.)  If  a  separate  defeasance  or  agreement  for  a  right  of  redemption 
has  been  made  by  the  mortgagee  or  his  duly-authorized 
agent,  either  in  writing  or  verbally  (/t). 
(3.)  If  it  appear  from  recitals  in,  or  by  inferences  drawn  from,  the 
contents  of  other  instruments,  or  from  the  pajTnent  of 
interest  or  other  circumstances,  that  the  conveyance  was 
intended  to  be  redeemable  (l).    But  the  mere  existence,  in 
a  deed  not  executed  by  the  grantee,  of  a  recital  that  a 
former  absolute  conveyance  to  him  was  intended  to  take 
effect  as  a  mortgage,  will  not  give  a  right  of  redemption 
after  the  lapse  of  many  years  and  the  death  of  the  grantee, 
although  the  deed  has  been  in  his  possession  and  he  held 
other  property  by  virtue  of  it  (m). 

15.  If  an  absolute  conveyance  be  made  with  a  separate  defeasance, 
in  order,  by  concealing  the  defeasance,  to  commit  a  fraud,  the 
defeasance  will  be  void  as  against  an  absolute  purchaser  who  had 
no  notice  of  the  fraud  (a).  And  if  a  mortgage  have  been  fraudulently 
made  to  appear  as  an  absolute  conveyance  it  will  not  be  corrected 
at  the  instance  of  those  concerned  in  the  fraud  (6). 


ri''^  /fi  ^*D  0/ J/ar»<^«^;i,  Davis  v.  Whitehead,  [1894]  2  Ch.  133;  re  Watson. 
Exp.  Official  Receiver  in  Bankruptcy,  25  Q.  B.  D  27 

4  Do  G  &  J  To.  •  -'^'  ^"  ^"^  Habdwicke  ;  Lincoln  v.  WrigM. 

(k)  Francklyn  v.  Fern,  Bam.  Ch.  30;  Clench  v.  Witherlev  Cas  t    Finch   17fi. 

(/)  Majnvellv.MountaciUe,  Pre.  Ch.  526  ;  Cripps  v.  Jee,  4  Bro.  C  C  472  •  Sevier 

/J'Trj^  o/iVt;a'Au«tt  IFata,  io  App.  Cas.  379, 
(to)  Tull  V.  Oioen,  4  Y.  &  C.  192. 

(a)  Webber  v.  Farmer,  4  Bro.  P.  C.  170. 

(b)  Baldwin  v.  Cawthome,  19  Ves.  166. 
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LEGAL   MORTGA(JEH. 


payment  of  the  debt  at  a  certain  time,  is  in  effect  a  mort«a«e.  anJ 
redeemable  by  the  grantor  as  such  ;  the  remedy  of  the  mortgagee 
being  under  the  tru.st  for  sale,  instead  of  by  for;ciosure  on  defau 
m  payment,  as  m  the  case  of  an  ordinary  mortgage  (c). 

if  U'rt  ""'^T  "u^  ''f  "'"^^  ^y  * ^««d  'l^'y  •'«<'"t«d,  though 
.t  be  retained  by  the  debtor  without  communication  ^ith  the 
creditor,  unless  it  be  shown  that  there  was  fraud  in  the  execution 

ironallH.^^^'^'  ''  ^"  ^"'°^'  *"'  ''''''^'''  *«  «P-^^ 

mi^h^'^'*^?^^^"  "*"**'"  '"'""  conveyances,  apparently  absolute, 
may  be  construed  as  mortgages,  an  absolute  cJiveyance  with  an 
agreement  for  repurchase,  or  that  the  conveyance  shall  be  void  upon 

repurchase  to  be  exercised  according  to  the  strict  terms  of  th. 
power,  and  not  such  a  right  of  redemption  as  is  incidental  tr  . 
mortgage  (e) ;  unless  it  be  proved  that  the  transaction  was  iu  ae 
nature  of  a  mortgage  security,  and  that  the  grantor  and  grr  itee 
were  intended  to  have  mutual  and  reciprocal  rights  to  insis't  upon 
reconveyance  of  the  estate  and  repayment  of  the  consideration^" 
In  the  case  of  a  mortgage,  the  penalty  or  forfeiture  is  introduced 
for  the  purpose  of  security  only,  and,  in  case  of  default  in  payment 
at  the  appointed  time,  the  mortgagee  is  compensated  by  receiving 

of  the  question,  the  estate  being  absolutely  vested  in  the  grantee  • 
lV»  .  H'k"^  'repurchase,  not  arising  from  the  nature  of  the 
contract,  but  being  a  special  privilege  given  to  one  of  the  parties 
e^^^dZ  '""^^P"'^^"^  right  in  the  other,  must  be  strictly 

Therefore  where  in  one  case  it  was  agreed  at  the  time  of  the 
conveyance  (A),  that  the  premises  should  be  reconveyed  by  the 
purchaser  on  payment  of  the  original  consideration  money  and 
the  expenses  of  the  conveyance,  within  a  limited  time;  and  in 

L.  R.  8  Ch.  S0TBe'L^:tkn:onTMLX^^^^^^  ^-*'-«^  -  Parker. 

{d)  Exton  V.  Scott,  6  Sim.  31. 

;'rsf  *"■  ""^  ^"-'""■^  ^<^  '"■  i'^sA^.^-j^U/i;; 
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anothpr(»),    where  after   an    abirohite  releaiie  of    the  equity  of 
redemption  to  the  mortgajjee  for  a  further  Hum.  the  mortuaRee 
(beirij;  then  in  the  potiition  of  a  purchaser)  demisetl  the  eNtate  to  the 
former  mortKa^ror  for  a  term  at  a  rent,  and  agreed  at  the  aame  time 
that,  upon  punctual  payment  of  the  rent,  the  estate  might  be 
repurchased  at  a  fixed  price.and  within  a  certain  time,  but  in  default 
of  payment  of  the  rent,  the  agreement  wa-s  to  be  void  :— it  being 
clear  in  these  cases  that  there  was  no  mutuality  (in  other  words, 
that  the  purchasers  had  no  means  of  compelling  the  repayment 
of  their  consideration  moneys,  but  that  the  power  of  repurchase 
was  a  privilege  only)— redemption  was  refused  in  the  first  case 
after  the  period  fixed  had  passed ;  and  repurchase  in  the  other 
withm  the  period,  but  upon  default  of  payment  of  the  rent,  though 
the  arrears  due  were  tendered  with  the  purchase-money. 

19.  The  strict  condition  has  also  been  upheld,  even  in  trans- 
actions relating  to  securities ;  as  where  (*),  upon  a  release  by  the 
mortgagor  to  the  mortgagee  of  the  equity  of  redemption,  it  had 
been  agreed  that  the  mortgagee  should  reconvev  upon  repayment 
to  him  within  a  fixed  time  of  the  original  debt,  with  the  considera- 
tion  for  the  relea.se  and  interest  and  the  outlay  for  repairs  or 
improvements.  So  if  the  creditor  agree  to  forego  part  of  his  debt 
upon  payment  of  the  residue  at  a  fixed  day,  or  to  refrain  from 
entering  up  judgment  if  an  insurance  be  kept  up,  the  latter  contract 
IS  not  m  the  nature  of  a  penalty  or  forfeiture,  and  the  creditor  may 
take  advantage  of  failure  in  the  strict  performance  of  it ;  and  in 
the  former  no  relief  will  be  ^iven  in  case  of  default,  but  the  mort- 
gagee will  be  entitled  to  the  whole  of  his  original  demand,  notwith- 
stanrlmg  contmued  payments  of  interest  on  the  lesser  sum  (I). 

An  a  reement  by  ..ne  who  had  contracted  to  buy  an  estate,  that 
It  should  bo  conveyed  to  a  person  who  had  advanced  him  part  of 
the  purchase-money,  witi-  a  proviso  to  be  void  on  repayment  of 
the  advances  with  interest,  and  of  the  whole  amount  of  the  purchase- 
money  at  a  certain  day,  otherwise  the  sale  to  be  absolutely  confirmed 
to  the  lender,  was  also  held  to  be  a  conditional  sale  (a). 

It  is  the  .same  if  there  be  a  conveyance  of  land  conditioned  to 
be  void  on  payment  of  a  sum  of  money  at  a  certain  dav ;  for  it  is 
in  the  election  of  the  settler  either  to  pay  the  money  or  to  let 

ciS  ^Zli^'ezT"' '  ''""•  * ''''' "^ •'  ^''"- "« '  -  ^ *'•  ^"^^ -  »'"«*-«. 

fas.  085  ;  ^^n^ZprS^r'lL'do^'ctLll^^^^^  '  ^P"' 

{I)    Ford  V.  Earl  of  Cheslerfield.  lit  n.^v,  49Si .   y*" iv    JI-.I-     T    o    . 

Bro.  P.  C.  200  ;  Ogde.i  v.  Battams,  1  Jur.  (x.s.)  791.  """urj,"  v.  ccmn,  . 

[a)  Perry  v.  MeddowcrofI,  4  Beav.  197. 
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the  settlement  stand,  but  not  in  that  of  tho  urautee  to  rnm«-i    p 
payment  (b).  Kraatee  to  compel    f«^^ 

20.  In  every  cane  the  .juoHtion  U  what,  upon  a  fair  construction  r      . 
.  the  me.n.ng  of  the  instrument ;  and  the  t'rue  natu3  nJt  I'  ''- 
form  of  the  transaction  in  to  bo  regarded  (c).    The  inadonuacv  of ''';"""'"'"« 
IVtr?*'"",'"  the  value  of  the  nro^irty.  the  U^  b7t  eK^.?. 
^Tantee  of  mimed.ato  iH,sse«sion  under  the  conveyance    and  the ',"""*«*«" 
payment  by  him  or  by  the  grantor  „f  the  costs  of  T    ;n?acti  '   -I^^iu.. 
or  of  msurances  and  other  out«oinKs  of  the  property,  will  be  take  ,'  '^""^"^'"«" 
.nto  cons.derat.on.  but  will  not  be  conclus  ve  upon  the  oultio 
.^ether  a  doubtful  instrument  was  intended  to  ta^e  eflectr  wa 
of  n.ort8a«e  or  o    Hale(rf).    Circumstances  of  pres«u  e  uporthc 

ZZT  T?  ''^  '''  r'^*"'  """^  '"  P"-"'  °'  represent  dbv 
the  same  sol.ctor  as  the  grantee)  will  materially  influence  the 
ccurt  m  construing  an  apparently  ab.s<.lute  or  conditional  sale  as  a 
mortgage,  where,  m  the  absence  of  such  circumstances,  the  mer^ 
msufficency  of  pr.co  would  be  littlo  regarded.  Weight  wil-  V T. 
Kiven  to  the  crcumstance  that.  „.  the  peculiar  position        th . 

TtTer  iriZl  '"f  *^^-fif'  t°  »>'-  whe'n  a  sal.  wouM 
not  (e)  On  the  other  hand,  it  may  be  shown  that  a  contract  that 
a  cond.t.ona  sale  should  become  absolute  upon  the  happeig  o  a 
e  ta.n  event,  was  entered  into  by  the  grantor  with  the^ful  W 
ledge  of  the  consequences  (/),  and  what  was  the  nature  of  an 

.n  fo™  .,  f""'  '"  "'^^'^"^^  '^''  *^«  transaction,  though 

.n  form  a  sale  was  only  a  mortgage,  where  that  inference  is  ounded 
upon  strong  circumstances  (/().  "^^ence  is  loundea 

21.  Somewhat  akin  to  the  case  of  a  conditional  sale  is  tl,«f  «f 
condition  in  a  settlement  th«t   „n«n  ^''""'""°°*'  ^'«  "  that  of  a  Condition!. 

by  a  person  in  aleSetn^rd  a7aTrtl\ir  tr''  -^-' 
hnut^tiona  of  an  estate  shall  ce.e.  and  :i.X:t,T:\^,!Z^;^^^^^i 
pajmg  the  money.    On  the  happening  of  the  event   this  ^uZ  '""""y- 
only  a  security  for  money,  and  wSl  be  «deemabTe  (^    Butlllnl 

fll^UY^lTi  i^'S"'  '''"'"''  '^  ^'"•*-^''^'  25  Q.  B.  D.  27  ;  Ma<UU  v. 

L.  J.  Ch.  543.  per  Turnjsh  11  "  /L  •  ^i  ^^*''-  ^  '*  -Oouffio*  v.  CulverwcU,  31 
payment  of  th^exj^^se^b^i;  ^ntoJ-bl^'  '  """'f  ^''>'-  '^ '  "°"^^ 
mortgage.     (Alder,^  v.  WhiU.iR*^^  be  «,nclu8we  evidence  of  an  intended 

(e)  Fee  v.  Cobine.  U  Ir.  Eq.  Rep.  406. 

if}  NenKomh  V.  Bor^ham,  1  Veni.  8,  214,  232. 

to)  Langton  v.  £for/o»,  6  Beav.  0 

(A)  Id. 

(•)  Frederick  v.  Aynacombe,  I  Atk.  392. 
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Paragraphs  be  different  (k)  if  the  proviso  be  that,  unless  (in  the  happening  of 
21—28  the  event)  the  person  entitled  under  the  limitation  pay  to  another 
a  certain  sum  within  a  limited  time,  the  land  shall  go  over  to 
the  latter  in  fee  ;  for  here  there  is  a  limitation  over  upon  default  of 
payment  at  the  appointed  day,  to  treat  which  as  redeemable  would 
destroy  the  distinction  between  a  condition  and  a  limitation 
over. 

22.  It  follows  from  what  we  have  seen  of  the  nature  of  foreclosure, 
that  in  these  cases  of  conditional  sales  and  settlements,  there  being 
no  pow.r  in  the  person  to  whoxu  the  money  may  be  paid  to  compel 
payment  of  it,  and  no  forfeiture,  but  a  permissive  right  of  payment 
only,  there  is  nj  equity  of  redemption  which  can  be  the  subject  of 
an  action  for  foreclosure  ^10). 

23.  Another  kind  of  redeemable  interest  is  that  in  which  the 
person  to  whom  the  consideration  money  is  paid,  grants,  not  the 
estate,  but  a  terminable  annuity  or  rent-charge  issuing  thereout, 
with  a  clause  of  repurchase.    The  effect  of  the  transaction  is  some- 
what of  the  nature  of  a  Welsh  mortgage,  the  money  borrowed  being 
repaid  by  instalments,  consisting  partly  of  interest  and  partly  o^ 
principal  {I)  (10).    The  Court  of  Chancery,  treating  aanuities  sc 
granted  as  designed  merely  to  secure  loans  and  to  a\  oid  the  Statutes 
of  Usury,  was  disposed  to  consider  them  as  redeemable  annuities, 
and  to  admit  unwillingly  the  disbinction  between  redemption  and 
repurchase  in  cases  in  which  the  grant  of  the  annuity  and  the  stipula- 
tion for  repurchase  formed  part  of  the  same  transaction ;  especially 
if  the  words  "  redemption  "  and  "  repurchase  "  appeared  to  have 
been  us(  1  synonymously ;    though  the  word  "  repurchase  "  was 
construed  with  the  strictness  of  a  condition,  where  the  grantee  had 
been  for  some  time  in  possession  as  purchaser  (m).    The  presence 
of  a  stipulation  that  notice  should  be  given  of  the  intention  to 
repurchase,  and  the  condition  for  repayment  of  the  purchase-money, 
with  a  further  sum  amounting  to  the  value  of  the  interest  during 
the  period  of  notice,  were  circumstances  (o)  upon  which  the  courf 
relied,  as  indications  that  a  loan  was  intended,  and  that  the  object 
waj  to  allow  time  to  find  another  borrower,  tnd  to  secure  interest 
m  the  mean  time ;  though  the  latter  condition  was  one  upon  which 
Lord  Red£;d<ik  thought  that  much  stress  ought  not  to  be  laid  (6). 

(t)  Man'^  (Sir  Thomas)  .'nsc,  cited  Frecm.,  Ch.  206  ;  Earl  Winchdsea  v   IV^m 
worth.  1  Vern.  402  ;  Earl  \yu,chehra  v.  Norcliffe.  1  Vern.  4T0.  "^'"***'**"  ^-  *^*"'- 

(/)  Flayer  v.  Sherard,  Ambl.  18  ;  LawUu  v.  Hoooer  3  Att  979      n„*  ♦!,:-  -.  ~ 
to  be  the  only  re.,o,„blance.  for  ,>OHse«sio/iI„otXhe  essence  of  tJo  tran^Z' 
*nd  foreclosure  may  be  had.    See  also  Secretary  0/  S^^Tor  I^iat^riUsh 
i.mptre  Mutual  Life  Assurance  Society,  67  L.  T.  434. 

(m)  Longuet  v.  Scatitn,  1  Ves.  Sen.  402 ;  Bulutr  v.  AstUy,  1  Ph.  422. 

(a)  Lawln/  v.  IJoofi,f,  3  Atk.  281  ;  Bulwer  v.  Astley,  I  Ph.  422. 

(6)   Vemer  v,  Winatanley.  2  Sch.  &  Lcf.  393. 
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At  present   unless  there  be  plain  indications  that  the  intention    Paragraph 
was  to  contract  a  debt,  the  transaction  is  regarded  merely  as  a     23-24 

Section   II. 


Equitable  Moptgragres. 


Definition 

Two  classM  of  equitable  mortgages       ..         

J^ortgages  of  equitable  righU  by  equitabk  owners       '.' 

hquitahle  mortgages  of  legal  rights      ..  •  •         ■ 

Mortgage  by  deposit  of  some  documenis  only.' how  far  valid" 
EquitabU  sub-mortgage  of  equitable  mortgage 

Equttahh  mortgages  of  land  certificates  

Intention  to  create  equitable  mortgage,  how  v^     '.'.         J\, 

'"^Zr:i^'j::7LZt  "^'^  ''-^  ''^-"-'^  '«'-«'  -  -"property  ^^"^ 

Creditor  must  prove  that  deeds  were  deposited  with  Mm  as  security  '         "      ^ 

^'"'^p^cr^'-"^"  ""'  *«*^''''  ">  -''^  "^  '''position  clause! of  Bank. 

38 


FARAORAPB 
••        24 
..        25 

•  ■  28 
..  27 
■  ■  28-29 

SO 

31 


24.  An  equitable  mortgage  is  a  contract  operating  as  a  security  D.fi„.„- 
but  which,  for  want  of  a  transfer  of  the  legal  estate,  can  on^  be'       "''°"- 
enforced  under  the  equitable  jurisdiction  of  the  court,  which  carrie! 

nriltr       .'*''' u^  -"^'^"  '""^  ^^^^'^^  immediately  the  a™ 
pna     remedies  or  by  compelling  the  debtor  to  execute  a  security 

of  which  a  legal  mortgage  can  be  made.    Even  shippincr,  Govern-  -•'y  b« 
meat  stocks,  and  shares  in  rAilwav,  o«^  «fk  li-    °   govern-  equitably 

(which  can  nnl^  K.  r     /     ™»'^ays  and  other  public  companies  mortgag^. 
(wnicli  can  only  be  transferred  so  as  to  pass  the  legal  property  in  a 
particular  manner,  and  by  the  forms  of  aVsurance  presc^b^t^he 

L^tfblv"  ."'7'  "?'^'"^°*  *"  "^''''^  '"^^y  are  subject)  mTyb 
equitably  charged  without  going  through  those  formalit L.    For 
where  a  statute  or  other  restraining  instrument  merely  points  out 
the  manner  in  which  a  complete  legal  transfer  can  alone  b    made 
an  equitable  interest  may  nevertheless  be  created  by  other  mean  ' 

ma>  be  created  by  general  words  or  even  with  regard  to  future 
acquired  property.    Thus  a  mortgage  of  all  the  mor^gor's  "rea 
and  personal  property  whatsoever  and  wheresoever ''  i!  not  vofd 

UhTtTm^  w[  rr  'r'  ''''''''  P"''^'^  P""^3'  "  •*  W^ 
the  property  comprised  m  ,t  (e).  The  ordinary  debenture  of  a 
limited  company  ,s  a  common  example  of  this. 

.^)  ^  Kelcey.  TysZ'.  It^^AjVct'^r  "^  "'^''''  "^  "^  ''  ^^^  ''' 
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OP   SECURITIES   BY  CONTRACT.  [PART  II. 

25.  Equitable  mortgages  may  be  divided  into  two  classes,  viz  • 
(1)  Mortgages  by  equitable  owners  of  their  equitable  rights ;  and  (2) 
the  creation  by  legal  owners  of  equitable  rights  by  way  of  security. 

26.  Mortgages  by  equitable  owners  of  their  equitable  rights 
usually  occur  in  the  case  of  mortgages  of  equities  of  redemption  as 
mortgages  of  property  by  beneficiaries  under  a  trust.  In  either 
case  the  legal  ownership  is  not  in  the  mortgagor,  but  in  the  prior 
mortgagee,  or  the  trustee,  as  the  case  may  be.  Such  mortgages  as 
a  rule,  are  created  by  formal  deeds  similar  to  those  used  for  oreatinir 
egal  mortgages.    And  mdeed,  where  it  is  designed  to  incorporate 

the  powers  of  sale  and  other  powers  conferred  on  mortgagees  bv 
the  Conveyancing  and  Law  of  Property  Act,  1881,  a  deed  is  essen- 
tial(/).    Moreover,  if  the  mortgage  is  not  based  on  valuable  consi- 
deration, It  ,s  equally  essential  that  it  should  purport  to  operate  bv 
way  of  a  complete  assigmnent  of  all  the  mortgagor's  equitable 
interests ;  for  although   equity  will  give  effect  to  a  completed 
voluntary  assigmnent  of  equitable  rights  (g),  it  wil'  not  give  effect 
to  an  incomplete  assignmeiit  or  one  resting  on  executory  contract 
only  (A).    At  the  same  time,  where  the  transaction  rests  on  valuable 
consideration  actually  given,  a  deed  is  not   necessary,  however 
desirable  it  may  be.  " 

27.  Equitable  mortgages  of  the  property  of  legal  owners,  on  the 
other  hana.  are  created  by  some  instrument  or  act  which  is  in- 
sufficient to  pass  the  legal  title,  but  which,  being  fomided  on  valuable 
consideration,  shows  the  intention  of  the  parties  to  create  a  security  • 
or  m  other  words,  evidences  a  contract  to  do  so.  The  following  are 
common  examples  of  such  mortgages. 
An  agreement  or  covenant  to  create  a  security  in  consideration  of 

a  debt  due  or  of  an  advance  made  (i) ; 
A  document  charging  the  property  with  the  debt  and  containing 
a  declaration  by  the  debtor  that  he  holds  the  property  in 
trust  for  the  creditor  (j) ;  r    tr     j 

A  conditional  surrender  of  copyhold;  or,  if  a  prior  mortgagee 
have  been  admitted  (in  which  case  a  surrender  would  onlv 
tioMAt-'''^  °*  *  contract),  a  release  of  the  equity  of  redemp- 

(/)  Sec.  19(1)  of  the  Act. 

ig)  Kekewich  v.  Manning,  21  L.  J.  Ch  577 

U\  vZ  ^1^°'^  ofLucan,  Hardinge  v.  Cobden,  45  Ch.  D.  470 

(»;  Atr  Aimeon  btewart's  case,  oit.  3  Ves  .Tim   R7«  .   o  «oU    j.  t  *  oo, 
M'Dowdl.91l.  L.  C.  619-  Exv  Jams  RfntTlr    i'  }  ^Kf'  ^^-  ^^^  '  ^V's  v. 
L.R.5C.P.73;  Parishy  P^^  S^L  t\    P   «  ■,'^-  ^^"^  ^^- ^»=  Tebbv.Hodge. 

( JJ  -  ion  and  County  Banking  Co.  v.  Ooddard  riSQ7l  l  fT,  nio  Vil  j 
ments  now  almost  invariably  contain  a  rU„r^I„'.li-  U  ^-  ^^-  ^^^^"^  ^°^'^- 
reason  to  remove  the  debtorVom  the  tniltP^ht.^  !^^  '''^'*°''  ^'"'°"*  *°y 
other  person  to  be  anew  trasterin  his  „la?P^R^^^^^^^  "'f  ■"  ""PPP'"*  *'''°^"  °'  »"> 
of  sect.  12  of  the  Trustee  Act  1893  th«o~  l  V  "^  device  and  with  the  assistanci 
in  himself  or  a  noS  '  '     ^  ''^'^'^  "°  "*  '^'^  ^^«*  t^o  legal  esUto 

(*)  1  WatL  Cop.  148.  n. 
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mere  money  deXdTor^:/:;:f '  f  ^-age  being  a 

agreement  an  advance  hLbtnn^ri't^K^^  such  an 
longer  time  or  on  other  terms  than  f  hi  ""^^^  ^°'  * 

agreement,  there  will  be  no^auft^S.  ™'°*'°'^'^  •"  *^« 

A  power  of  attorney  to  the  creator  n       r^'^"^"  ^^^• 
-ent(y);    or  to  rece U  t^ts  -7^'^^^^ 

in  payment  of  interest  oir/V'^'r  ^""^  ^PP^-^  *^«°^ 
proceeds  of  the  sale  of 'an  elfP"^  ^''°'^"  «"*  «f  th«  «"'Plus 
or  to  mortgage  thelbtorVll^^^^^  "'°'*^'^'  '"^  '^'  ^^^tor  ; 
«uch  a  power'  when  n  nir*, ^^^^^^^^^  ''  *''''''  ^'^  ' 
irrevocable  until  the  diS^tl  ^^1^"";'*^' '""" 
right  to  a  judgment  fnr  «!  ^''  ^^'^  ^^»ns  a 

remedies  of  ^e,^b?e  Xrr  ^^'  "  ^'^  ^'"^''^ 

that  notwithstanding  the  n't  ^  .  *  f  °°^  ^^^  established) 
equitable  mort^ageL?  *^^  ^**'"*«  °f  Frauds  an 

or'his  agent,  otZS"lol7TfJl  t  ''"""^  *^  *^«  -^^'o'^ 
title,  with  intent  to  c  ea^  seeVr^tr  '  "'  '''^''  ^"='^«"*«  °f 
evidence  of  such  intent')  Th  "F  !  '°°'  ^*^""*  *°:^  ^"en 
on  the  doctrine  of  part  performan..     """  ^^P'"'  ^  ^  *«"°ded 

the  statute,  and  cLl^^w^lf;  ""T''  ''^''"  '*  «"*  «f 
usequently  actual  deposit  as  security  for  an 

(I)  Exp.  Hodgson,  re  Cook.  1  GL  &  J  13 

(»)  Exp.  Wills.  1  Ves.  Jun.  162 ;  2  Cox'  233 

in)  Cradock.  Scottish  Pro.i<lent  InsHUti^,  TO  L.  T.  718 

(o)  Chmnock  v.  Sainj>h«r„  «  t       ,       .  "•  J^-  tm. 

he  rate  seems  to  have  been  ovZlM  inZ'aLp   ^l  ^''J'  ^^882]  1  CL  27f 
.89.     Compare  Starke„  v.  Barton,Tim]l  Ch  2M  "  ^^  ^'■°^'  ^  »^^  &  Sm! 

(P^  See  fi„rta«  v.  Gray.  L.  R.  8  Ch.  932. 
(J   Dale  V.  Smithicick,  2  Vem.  151 

»3l  fe;^;SS^Gft  i^  *  ^U  c.  C.  390  ;  Al>,ot  y.  StraUen  3  Jo  &  La. 
>  B.  &  C.  731.  '^'"^'  2  ^P-  S«-^  .•  ^i*.'*^  V.  StratUn.  supra ;  GaLn  v.  L„„ 
•^«^n.  1  y.  &  colj.  Ex  363     ^*-  2«3'  '^*?'-  Warner,  19  Ves.  202;   fFA,V6«a4 
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Paragraphs   actual  debt  Of  advance  is  a  sine  qua  non  (u).    Unless  there  be  actual 

^7—81     jeposit  the  alleged  equitable  mortgage  must  rest,  if  at  all,  on  a 

written  memorandum  or  other  document  signed  by  the  mortgagor  (x). 

If  there  be  such  a  document;  however,  the  mortgage  will  be  good 

even  although  the  documents  to  be  deposited  pursuant  to  it  are 

not  executed  at  its  date  {y).    On  the  other  hand,  an  equitable 

mortgage  will  not  be  created  if  the  docimient  is  in  its  nature 

executory — as,  for  instance,  if  it  merely  expresses  an  intention  to 

make  a  security,  not  followed  by  an  actual  deposit ;  or  is  a  mere 

agreement  to  borrow  or  lend  money  (a),  or  merely  consists  of  a 

notice  of  intention  to  make  the  security  communicated  to  the 

creditor,  while  the  debtor  was  lawfully  entitled  to  do  so ;   though 

such  a  memorandum  may  create  a  trust  for  payment  of  the  debt  (6). 

28.  An  equitable  mortgage  by  deposit  may  be  valid  if  only  some 
or  one  of  the  material  documents  of  title  to  the  property  have  been 
deposited  (c),  although  a  complete  title  be  not  thereby  shown  to 
the  depositor's  interest  in  the  estate  {d).  And  it  follows,  that  if  part 
of  the  material  documents  of  title  be  deposited  with  one  person,  and 
part  with  another,  each  depositee  may  have  a  good  security  (e), 
unless  there  be  evidence  of  a  contrary  intention  {/). 

29.  An  equitable  mortgage  may  be  created  by  the  deposit  of  a 
receipt  for  purchase-money,  containing  the  terms  of  the  agreement 
for  sale,  if  there  be  no  title  deeds  or  conveyance  in  the  depositor's 
possession  {g),  or  even  of  a  map  of  the  property  (A) ;  but  not  by  a 
deposit  of  an  attested  copy  of  a  deed  {i). 

30.  An  equitable  sub-mortgage  of  an  equitable  security  may  be 
of  e^iiubfe*  created  without  a  deposit  of  the  memorandum  given  with  the 

original  security  (k). 

31.  Under  the  Land  Transfer  Act,  1875,  subject  to  any  registered 


Mortgage  by 
deposit  valid 
although  all 
the  title 
deeds  are  not 
deposited. 


Deposit  of 

receipt  for 

purchase 

money 

sometimes 

sufficient 


Equitable 


mortgage. 


Equitable 
mortgages 


(m)  Exp.  Cootnhe,  4  Mad.  249 ;  Exp.  Perry,  3  Mont  D.  &  De  G.  252 ;  Exp.  Halifax, 
2  ib.  544. 

(x)  Exp.  LeatfM,  3  Deac.  &  C.  112 ;  Exp.  Heathcote,  2  Mont.  D.  &  De  G.  711  • 
Dan  V.  Terrell,  33  Beav.  218. 

{y)  Exp.  Orrett,  re  Pye,  3  Mont.  &  A.  153,  and  see  Exp.  Smith,  re  Hildyard,  2  Mont. 
D.  &  De  G.  587  ;  and  Exp.  Sheffield  Union  Banking  Co.,  re  Carter  and  Justine. 
13  L.  T.  (N.s.)  477. 

(a)  Chinnock  v.  Sainsbury,  6  Jur.  (n.s.)  1318 ;  Sogers  v.  Challia,  27  Beav.  175. 
See  Sichel  v.  Moaenthal,  8  Jur.  (n.s.)  275  ;  Hunter  v.  Langford,  2  Mol.  272 ;  Larioi 
V.  Bonany  Y.  Gurety,  L.  R.  5  P.  C.  346 ;    Western  Wagon  and  Property  Co.  v.  West, 
[1892]  1  Ch.  271.     The  rule  seems  to  have  been  overlooked  in  Alliance  Bank  \ 
Broom,  2  Drew  &  Sm.  289. 

(6)  Wihon  v.  Balfour,  2  Camp.  579.     See  Se  Bankhead'a  Trust,  2  K.  &  J.  560. 

(c)  Exp.  Arkwright,  3  Mont.  D.  &  De  G.  129  ;  Lacon  v.  Allen,  3  Drew.  579. 

(d)  Exp.  Welherell,  11  Ves.  398  ;  Boberts  v.  Croft,  24  Beav.  223  ;  2  De  G.  &  J.  1. 
(')  Boberta  v.  Crop,  supra, 

(I)  Exp.  Pearse,  Buck,  526. 

(?)  Goodwin  v.  Waghorii,  4  L.  J.  (n.s.)  Ch.  172. 

(/()  Simmons  v.  Montague,  [1909]  1  Ir.  R.  87. 

(i)  Exp.  Broadbeni,  re  Barrow,  1  Mont.  &  A.  635 ;   4  Dea.  &  C.  3  •  Sir  Jt 

<  '"-''ss  and  Sir  G.  Rose. 
(k)  Exp.  Smith,  re  Hildyard,  2  Mont.  D.  &  De  G,  587. 
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in  the  case  of  leasehold  land  shall  flT  "^  '^'  ''^'''''^  '^««« 
lien  on  the  land  to  which  such  cerSJL  ?  ^^'^T  °^  '''^''^^^  « 
equivalent.adepositoftheVtr^er^^^^^^^^ 

or  coupled  with  p^arol  eviden    t)     ht  ^  7"'^  '^°^"'°«"*«  ^'«"e. 
by  inference  arising  from  the  ieposk^  wh     '.^^''^''^  *'°"^  ^'^ '  «^ 
documents  by  the  holder  cannot  hf '.^     '  *^°  P°^^««^^°°  °f  the 
an  inference  that  the  deposftTa   1^^'^'  '""^^'^'^  ('')■    B^* 
gage,  will  not  be  admittedTcorfL.       ^  ""^^  ''^  "I'^^^ble  mort- 
the  terms  of  whach  wte'  ^^f  ^^^^^^  *^  ^  -f  e-  statement  (^). 
it  is  consistent  with  a  security  f'  Tn   T'""  *^'  '"'^*^^^*'  ^^ere 
by  a  solicitor  of  his  client's  deeds  \TL^  ?^'°°  ""^  '^'  ?««««««'«" 
not  inquire  into  the  nature  of  hposseS?/"^^^^^^^  "'°  '^^^ 
no  evidence  as  to  the  oriajn  of  Z^^'  H^ '  '''''  ^^^'^  ^^^'^  is 

may  be  inferred  (.>  ASateLtnr''''r  ^'""^  ^^^^  *  ^^'^t^ct 
may  be  inferred  L.a  a  d  Uvet  !f  "r,!?  ''^  ''^'^'^^^^  °»°^*g«ge 
direction  to  hold  tl.em  until  M  -<  '^'''^'^^^  *°  be  held,  or  a 
exe-ution  of  a  mortt^T'^XT  "'''''  ''  '"^  ''''''-'  °^  *te 
mo'tgage  for  an  exi^tinl  deb^O  ^"^'''      P''P'"°°  *  '^S*' 
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o(  land 
certificates. 
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^  (0  38  &  39  Vict.  o.  87  s  81      T  I,  ' 

Record  of  Title  Act  (Ir^lakd).  1865,  s  2l!"°''''°"  '^  *°  '^'^'^  of  certificate  under 

Bank  of  England,  4  Ch.  b.  241?  ^   ^  ^^  '"^^  ''  ^'  ^""^^^  ^^-  iV;./,o„;f  piSi 
(o)  Rusael  v.  Russel  1  Bm  r  <  r>  o . 

ocav.  JO8.     Doubted  in  Bam^j,  V    ^f^n„Jr"^^''^'^P"M>^v.Chavman    n 

-lapsed  smee  the  date  of  the  L'^See  7^^"^/  ?-V-nty?ea  "had 
(A)  f-eBoxci  V.  Pott,.  8  De  G  M  &  r  rrfi,      rT'  5"'='^**'°«.  L.  R.  8  Ch.  155. 

( /)  ^<fa/n«  V.  Claxlon,  G  Ves.  226.         '  **  ^  •  ^^  ^-  ^o.  * 
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Mortgage 
by  deposit 


keeping  of  the  debtor,  if  it  be  in  the  legal  custody  of  the  creditor  ; 
as  where  the  debtor  properly  holds  it  as  his  servant  (A)  or  solicitor  (/) ; 
even  though  the  creditor  was  not  aware  of  the  creation  of  the 
security  (I). 

84.  WTiere  a  third  party  already  has  possession  of  deeds,  an 
oral  communication  from  a  part  owner  of  the  property  to  which 
they  relate,  purporting  to  make  such  third  party  a  trustee  of  the 
part  owner's  interest  for  a  creditor,  will  not  create  a  good  equitable 
mortgage ;  as  such  a  communication  is  not  part  performance  of  a 
contract  to  give  such  mortgage  so  as  to  take  the  case  out  of  the 
Statute  of  Frauds  (m).  It  will,  however,  be  otherwise  if  there  be  a 
written  memorandum  (n). 

85.  An  equitable  mortgage  by  deposit,  will  eSect,  prima  facte,  the 
beneficial  interest  of  the  mortgagor  (o)  in  all  the  property  comprised 
in  the  deposited  documents  {p),  including  accretions  {q) ;  but  the 
agreement,  if  any  (which  maybe  explained  by  other  written  evidence), 
will  be  the  measure  of  the  security  (r),  as  well  with  respect  to  the 
particular  estates  included  in  the  security  («),  as  to  the  extent  to 
which  the  interest  of  the  mortgagor  therein  is  intended  to  be 
affected  (t).  The  security  will  not  be  extended  to  property  not 
included  in  the  deposited  documents,  as  against  prior  incumbrancers, 
merely  by  reason  of  a  false  statement  by  the  mortgagor  to  the 
mortgagee  that  such  property  is  included  therein  (m).  And  if  the 
memorandum  of  deposit  refer  to  deeds  which  are  not  shown  to  have 
been  deposited,  and  other  deeds  aro  deposited,  the  actual  deposit 
will  constitute  the  security  (x). 

36'  An  equitable  mortgage  will,  prima  facie,  be  a  security  only 
for  the  debt  specified  in  the  agreement,  and  will  not  include  debts 

(t)  Ferria  v.  Mulling.  2  Sm.  &  G.  378. 

(I)  See  Be  Pidcock,  Penny  v.  Pidcock,  51  Sol.  J.  514 ;  Middkton  v.  Pollock,  2  Ch.  D. 
lOi;  Taylor  v.  London  and  County  Banking  Co.,  [1901]  2  Ch.  231;  S?uirp  v 
Jackson,  [1899]  A.  C.  419. 

(m)  Exp.  Broderick,  Re  Beetham,  18  Q.  B.  D.  766 ;  Exp.  Coming,  9  Ves.  115. 

(»)  Lloyd  r.  Attwood,  3  De  G.  &  J.  614. 

(o)  Manningford  v.  Todman,  1  Coll.  C.  C.  670 ;  Staekhotue  v.  Countes*  Jersey, 
I  Johns.  &  H.  721  ;  Cory  v.  Eyre,  1  De  G.  J.  &  S.  149 ;  Exp.  Wright,  re  WatU, 
3  Mont.  &  A.  49  ;  Exp.  Smith,  re  Hildyard,  2  Mont.  D.  &  De  G.  587. 

(p)  Aahton  V.  DaUon,  2  Coll.  C.  C.  565  ;  Exp.  Biadee,  1  Mont.  D.  &  De  6.  333. 

(?)  Exp.  Biadee,  1  Mont.  D.  &  De  G.  333 ;  Exp.  tarley,  1  Mont.  D.  &  De  G.  083 ; 
Chiasum  v.  Dewes,  5  Russ.  29. 

(r)  Exp.  Glyn,  re  Medley,  1  Mont.  D.  &  De  G.  29 ;  Exp.  Loyd,  re  Walmeakii, 
3  Dea.  &  C.  765 ;  Exp.  Hunt,  I  Mont.  D.  &  De  G.  139. 

(a)  Wylde  v.  Radford,  9  Jnr.  (x.s.)  1169  ;  Exp.  Robinson,  re  Evana.  1  Dea.  &  C. 
119;  Exp.  Leathes,  3  Dea.  &  C.  112  ;  Exp.  Heathcote,  2  Mont.  D.  &  De  G.  711  ■ 
Daw  V.  Terrell,  33  Beav.  218. 

(t)  Pryce  v.  Bury,  17  Jur.  1173  ;   18  Jur.  967. 

(u)  Jonea  v.  ^YiUiams,  24  Beav.  47. 

(x)  Exp.  Powell,  re  Moore,  8  Jur.  490. 
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previously  due  from  the  mortgagor  to  the  mort.ra.ee  OA  -   but  ■>   /• 

written  or  parol  evidence  (o),  and  also   as  it  sepm,  L     ?      ''^  "^ich  it  w« 
alone,  ansingfrom  possession  nf  th.  a     i  /f^  u  '  ^^  ''iference  given,  but 

advances,  even  XTaTg     tvtt  1  r^ttV^  ^ 
firm  (c).    A  legal  security  calnot  be  .^Zall  "y  uch  Xt::  "'^"°^- 

^s^^rj-d:trtj~S 
Arrj;drrth^rzTe:r^^^ 

custody  of  each  successive  ^tZl:Lt^T::Z::,,  t^ 
t  cannot  however,  be  shown  by  parol  that  the  depos  tee  holds  thJ 

I  trustee  orJvS'       ^^''^T''*''  ^™^'"  ^«  '^^  ^--editor,  but 

of ^tl;  tbll'^teTth:  Sit' '''^'" r""^"^^"'*^  *^^  P-«  ^•'«»'- 
allegation  TnL^fTK  ^*°'  """"^  P'°^««<i  "P«i^  a  distinct  °'"«t  f-^^h 

alle  ation,  supported  by  proper  evidence,  that  they  were  deliverer]  V'^r""  *'>•'* 
to  him  by  way  of  securitv  (M      \r„,   •*  ^i,      ,  •     .  aeuvered  deeds  were 

the  deoosit  \IZZ       \  .1'  .   ^'  '^  *^  plaintiff's  evidence  of  ^^P^^ited  »'y 
ine  aeposit  je  defective  at  the  hearing,  will  he  be  entit]^A  f^  o„  ""^  "^ 

(i/)  Mount/ord  v.  ScoU.  Turn  &  R   97J  .    r        tr    .■ 

(')  Exp.  Farley.  I  Mont  D  J  De  G  6^.    ^  "''  f "  vi"'  ^  '^°''*-  ^  -^-  2«. 
De  G.  587.  "^  ^^  ^-  ^^  '  ^^^-  •S'«'M.  re  Uildyard,  2  Mont.  B.  & 

ES.£^erY,ltti.'!A  If  ■'   ^'^-  ^^'"-*'>.  2  Mont.  D.  &  De  G.  124  ; 
/  (b)  See  James  v.  /Jice.  5  De  G.  M.  &  G  461 

'  4!  ?X.f  Gltti^'-  "^  «•  '^  '•  ^^^-  '^^'''  1  «!•  4  J.  389 ;  Be  Alexander, 

evS  tS  wZ:'iittv';ij^^'erm\S'^T^,r^^^  '  ^*^-  k^^«  '  ^^•'>-'  »>- 
legal  mortgage  may,  as  to  fut^  advanc^  bo  in  .  ?  "  ^'^''.  '^^°  ^^  "Stained  a 
mortgagee.    But  the  distinction  wit  c„nfp«„n  f  P°""°"  *''*"  *»»  equitable 

the  doctrine  acted  upon  in  S  I^lTf^  ^7^  "^t^-,  '"^"J^''^  *°  extension  of 
remark  made  in  another  case  by'  Sd  Sov  tZl  ^^l  ^h''  T"^'  J'^^"«'^^  *»>« 
(of  Frauds),  wo  have  no  rule  to  go  b^'  '  departing  from  the  Statute 

4!  Sii.^^gSLnYD!-/D?3?4'  ■'  ^''-  ^-*^^'  ^  -^^-*-  ^-  *  I>o  G.  234  ; 

\il  f'^'  r. f '^'  ''  "'''•  ''' '  ^^-  ^'<»«^«'  3  I'-  Eq.  Rep.  67. 
(7)  ^-xp.  Whitbread,  19  Ves.  209. 

(')  Holden  V.  ^eam.  1  Beav..  at  p.  456;  KeMl  v.  Pkilpo^,  7  L.  J.  (k.s.)  Ch.  237. 
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refused  (k)  after  the  lapse  of  twelve  years  from  the  date  of  the 
deposit,  there  being  no  memorandum,  and  the  bankrupt  being 
dead.  But  an  inquiry  will  sometimes  be  directed  in  bankruptcy  as 
to  the  circumstances  attending  a  deposit  of  doubtful  effect  (I). 

38.  An  equitable  mortgage  or  sub-mortgage  of  property  which  is 
within  the  rules  of  law  concerning  property  in  the  order  and  dis- 
position of  a  bankrupt,  will  be  valid  as  against  the  trustee  in  bank- 
ruptcy of  the  mortgagor,  only  when  the  mortgagor  has  given  such 
notices  and  done  such  other  acts  as  are  necessary  in  like  cases  to 
perfect  the  title  of  a  legal  mortgagee  (m)  (1226) ;  but  as  between  the 
contracting  parties  the  equitable  mortgage  will  be  valid,  although 
such  acts  be  omitted  (n). 

(t)  Exp.  Jones,  re  Oliver,  3  Mont.  &  A.  152,  327. 

(/)  Exp.  Clouler,  7  Jur.  135. 

(m)  Exp.  Spencer.  1  Dea.  468  ;  3  Mont  &  A.  697  ;  Exp    VaUanre  re  Ln»h«,n^ 

(n)  Cook  V.  Black,  1  Hare  390. 
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CHAPTER    II. 

Of  Moptfirag*es  of  Lands. 

Section  I— Of  the  Modes  of  Creating  Mortgages  of  rreehold,  Copyhold, 
and  Leasehold  Land,  where  the  Title  is  not  registered 
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"  '"'"^  Leas'ahoW  t1.°/  °r""i  Mortgages  of  Freehold  and 
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Section  I. 

°' ro^J^K^^f  ^'C'^aWnffMoPtgager,  of  Freehold, 
Copyhold,  and  Leasehold  Land,  where  the 
Title  is  not  pe^^isteped. 
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with  a  tk'claratifn  that  the  mortjja^pe  rai^ht  enter  and  take  the 
rents  and  apply  them  in  keeping  down  the  interest.    Thin  form 
(which  in  now  practically  obsolete)  is  not  desirable  in  the  interest 
of  the  creditor,  as  the  remedy  by  action  for  foreclosure  is  not 
available.    Nevertheless,    curiously    enough,    if    the    mortgagor 
commences  an  action  for  redemption  in  such  a  case,  and  the  action 
be  dismissed,  he  would  be  foreclosed  (a) ;  and,  moreover,  the  trust 
for  sale  is  not  a  trust  which  could  bo  enforced  by  the  mortgagor,  a» 
in  .substance  the  deed  is  a  mere  mortgage  and  not  a  settlement  (6). 
As  Lord  Justice  Jamea  said  in  Lockiiuj  v.  Parker  (c) :   "  I  gee  no 
difference  between  the  case  of  an  ordinary  mortgage  and  that  of  a 
trust  for  sale.    It  is  not  such  a  trust  as  would  enable  the  mortgagor 
to  file  a  bill  to  have  the  property  sold,  because  the  discretion  as  to 
selling  or  not  is  in  the  mortgagee  alone.     On  the  other  hand,  the 
mortgaj^ee  cannot  file  a  bill  to  foreclose,  but  is  limited  to  his  remedy 
by  sale.    But  these  distinctions  make  no  substantial  difference  in 
his  position,  which  is  that  of  mortgagee."    Accordingly  it  has  been 
held  that  a  mortgagee  under  such  a  mortgage  who  has  been  in 
possession  for  twenty  years  without  acknowledgment  can  make  a 
good  title  to  the  property  under  the  Statute  of  Limitations  (rf). 

40.  A  legal  mortgage  of  a  copyhold  estate  is  effected  by  a  surrender 
of  the  copyhold,  subject  to  a  condition  that  the  surrender  shall  be 
void  upon  payment  of  the  money  at  the  day  fixed  ;  and  is  perfected 
by  the  admittance  of  the  mortgagee.  When  the  copyhold  only 
forms  part  of  the  security,  the  surrender  is  usually  made  in  pursuance 
of  a  covenant  to  surrender  contained  in  the  accompanying  mortgage 
of  the  freehold  or  leasehold  estate,  and  the  covenants  for  title  in 
which  are  made  to  extend  to  the  copyholds  ;  or,  if  there  be  no  such 
other  security,  the  covenants  for  payment  and  title,  if  made,  are 
alone  contained  in  a  separate  deed. 

41.  Until  entry  upon  the  court  rolls  of  the  conditional  surrender, 
nothing  passes  by  it  (e) ;  but  this  having  been  done,  the  mortgagee 
generally  abstains  from  taking  admittance  until  it  becomes  necessary 
or  desirable  to  do  so,  and  in  the  mean  time  the  fines  and  fees  which 
would  become  payable  upon  his  admittance  are  saved,  and  he  does 
not  become  subject  to  the  liabilities  incident  to  copyhold  tenancy. 
His  interest,  in  fact,  until  admittance,  is  merely  equitable,  the 
surrenderor  remaining  seised  of  an  estate  which  is  descendible  to 
his  heir   (even   though   the    lord   have  accepted  rent  from  the 

(")  Per  Jessel,  M.R.,  Be  Alison,  Johnson  v.  Mounsey,  11  Ch.  D.  at  p.  293 

(6)  lb.  at  p.  297. 

(c)  L.  B.  8  Ch.  30.  39. 

{'»)  Jif  Alison,  Jahnsan.  v.  Mounay,  aupra. 

(e)  Suraaine  v.  Spurliru,,  Cro.  Car.  283  ;  Frosel  v.  Welsh,  t.  .  T.  403  •  Faueet  v 
Loulhfr,  2  Vcs.  Sen.  300 ;  4  &  5  Vict.  c.  35,  s.  90. 
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»peci.l  cu.tom  ,Z™l  fi        '"■    ""  "'°  "■»  l""l.  ««?«   by     ♦'-" 
lord  may  i„.i.t  „„„  HndTL  ,  '     J     *'  ''  ''>'  "'"'°'"  "■« 

.dmittance  acquired  a   Id  S„     '    *"^  '"T':  "'""^y  Wfor. ■■ta»-»o. 
fkM  upon  admittance;  H,l!     I.  r*-'?'""'  ""  '""  "'»  '""i'  k" 

puH^h-er  who'h."  taken  iZL?°"',  '"  T'"""'  "»''""  ' 
Moreover  th,  mo«ga'or  ".ttn -oe  ■  1  °  '""'  """•"^"  '*'• 
a  ..noriai  heciot  w'breM:;;!;^  .ei^MO.    "°  """^  ""*  *" 

»r  to  reeogni^  pe,™"*   T„ri^      I   „"„  ZZ'T  ''■  '"'T  '^^  " 
to  a  tran»ction  to  which  lie  i»  Zt.T  T   Z      '  °'  '""  ''^^^  •"'™*' 
re.u»  a  aurrende,  ^^'1;^^    uK;,  "^  t^' '  "''f"-^^ 
f'ha   appoint  bvwriHn<T  fK^.,  u  tu  \  *    ^^^  surrenderee 

he  wifbe  holThy^u^C^'^)"^^^^^ 


-ii^Sti-  i-^  s^:.=!irr-i^  -  -^^;;: 


conditional  surrender  although  Z\'''''r  Tu'""^'^  ^^  ^'"^^  «f  «-»«' 
copyholds,  except  u^de."-^,  "^"'*'»«'^«)  ^^e  surrender  of  «uch  ?op4 

to  regrant  it  •  so  th^t  nn  o^    •?/  ,       ^  obligation  upon  him 

thelo^aninotf  om  the«f"  r'  '^'  *^"«°*  ^ould  take  from 
of  inheritance  t  if  r/r^^^  ''  ^"  *^«  <=«««  °f  copyholds 
copyhold  orieaehold^tr^Tl^^  '''^'''  ^°^  '•^««'  ^J'«th« 
the  mortgagor  rLl;  he  Z:S^^^  "'^^  «^  '-^^^^^  «--ity.  for 
money  is  raised  upon  such  n        f  t"  T"'*  "^"^  ^■'■^-    ^^^^  ^^ere 

U)  Frose.lv.  ]¥elsh.Vro.  J.  40^ 

(A)Watk.Cop.l,148.„.  ' 

•ustomary  freeholds ;   but  it  demst  K..„      n   "ase  arose  m  respect  of  so-caUed 
'0%f,  13  C.  B.  945.  »  ^-  ai.  &  G,  1 ;   I-hck  v.  /V   ,<er,  d-c,  of  Downing 

in)  Watk.  Cop.  1,51,  note  (1). 

W  Grantiey  v.  Garthwaile,  6  Mad.  96 
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46.  A  mortaa«e  of  a  term  of  veam  may  bo  mado  either  by  the 
creation  of  a  term  by  the  niortgav;<»r  for  the  purpofle  of  the  (lecurity. 
or  by  the  mort^'a^e  of  a  term  already  exiHtin^.  The  practice  of 
demiHiti);  an  estate  for  a  lon^  term  of  yearst  was  adopted  in  order  to 
prevent  the  estate  of  the  mort<»agee  from  becominK  iiable,  after 
comlition  broken,  to  dower  and  other  lf'j,'al  charges,  and  also  to  keep 
together  the  estate  and  the  debt  on  the  death  of  the  mortgagee. 
Both  f>f  these  reasons  having  long  since  ceased,  Buch  mortgages 
are  practically  obsolete. 

46.  A  mortfjage  of  a  term  already  e-xisting  occurs  (1)  where  the 
term  has  been  created  by  a  will  or  other  instrument,  in  order  to  bo 
used  as  a  security  when  the  occasion  arises  ;  in  which  case,  as  well  as 
when  the  term  is  demised  by  the  mortgage  itself,  it  is  commonly 
not  subject  to  any  covenants  or  rents,  except  a  peppercorn  rent ; 
or  (2)  where  the  property  is  such  as  is  commonly  known  as  leasehold, 
being  held  for  a  term,  subject  to  a  valuable  rent  secured  by  cove- 
nants, and  often  to  other  onerous  covenants,  and  to  right  of  re-entrv 
on  breach  of  them  by  the  lessee.  A  security  of  the  latter  kind  is 
liable  to  destruction  by  forfeiture  of  the  term,  on  account  of  breaches 
of  covenant ;  and  if  the  wh*^  e  terra  be  assigned  to  the  mortgagee, 
he  becomes  liable  to  be  sued  for  the  rent  and  also  on  the  covenants  by 
the  lessor,  whether  he  have  or  have  not  entered  into  possession  (b). 

47.  The  liability  of  a  mortgagee  of  leasehold  to  lose  his  security 
by  forfeiture  incurred  by  the  mortgagor,  is  now  much  lessened. 
By  s.  210  of  the  Common  Law  Procedure  Act,  1852  (and  indeed 
before  then  by  the  doctrines  of  Courts  of  Equity),  relief  was  given 
against  forfeiture  for  non-payment  of  rent  or  breach  of  covenant 
to  insure,  upon  equitable  terms.  And  by  the  Conveyancing  Act. 
1881,  c.  41,  8,  14,  in  leases  made  before  or  after  the  commencement 
of  the  Act,  and  notwithstanding  any  stipulation  to  the  contrary,  a 
right  of  re-entry  or  forfeiture  under  any  other  stipulation  in  a  lea.se 
shall  not  be  enforceable  by  action  or  otherwise,  unless  and  until  the 
lessor  serves  on  the  lessee  a  notice  specifying  the  particular  breach 
and  requiring  tho  lessee  to  remedy  it  if  capable  of  remedy,  and  in  any 
case  requiring  money  compensation  to  be  made  ;  and  the  lessee  | 
fails  within  a  reasonable  time  thereafter  to  remedy  the  breach  and 
make  reasonable  compensation  to  the  satisfaction  of  the  lessor,  j 
The  court  is  also  empowered  (either  on  the  application  of  the  lessee, 
in  the  lessor's  action  to  enforce  the  right  of  re-entry  or  forfeiture,  or  I 
in  an  action  brought  by  himself)  to  grant  relief,  or  to  refuse  it,  ai>. 
having  regard  to  the  proceedings  and  conduct  of  the  parties,  and  t" 
all  the  circumstances,  it  thinks  fit ;  and  to  grant  it  upon  such  terni.-^. 
if  any,  as  in  the  circumotancco  it  thinks  fit. 


(6)   WilUamt  v.  Bosanquet,  1  Bro.  &  Binit.  238 ;  3  Moore,  500 ;  Slant  v.  Evan>, 
Pcalie,  Add.  Cas.  94  ;  Haig  v.  Uoman,  4  Bli.  (N.s.)  380. 
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.HAP.  11.)      OF  THE   MOI-KS  „K  ctEATIN.;    •:„RTUA..tX 

.kX/:^..u  J  **  '"*'="• '°  ■»"'''"'»  '"'•■»■  low  term  t.  ,- 
on  luco  .  tm!.cli  The  enactment  doe.  nut  extend  to  .  oven.,,, 
or  condition  .„,„,»  n,  ...j^       „„de,l..,i„,,  u.„in«  wUh"he 

SZTntXcXr/trc'"*"™""  ^  ™<'»"«''"'r-"«nct 

enter  or  in«pe«  the  mine  or  the  working,  thereof  ■   or  to  ll  .  r„u, 

;^T,f  elTn'oT  ■"  '"""'T'  "'  ""''  "'■'""  *°  '™"°     -dv 
gave  in  case  of  non-payment  of  rent. 

a«a1^u;ttr"eTtuSl';  '"".'T  '^"^  '^^'^  ''"^'^'^'^  ^"  relief  Mon«a..„ 
„r„„f»,«  aVf  !  non-jmyment  of  rent,  if  he  is  willin.r,  within  six  "'«"•'«'»''- 
months  after  judgment  enforcini;  the  forfeiture   to  n«u  on  ^^--t'tl-'  to 

costs  and  dama-'es  and  to  nnrfnJ^    ii  *''"^""'^^'  ^°  P^X  »"  ""ears,  niiefeveu 
f;«,n  fk.-^     ""r-es  and  to  perform  all  covenants,  unless  in  the  mean  ""*■•  '°»'- 
time  third  parties  have  acquired  rights  whirh  «ho„u  k       *  ^     .  '"'»""  •'X 
thereby  (c)     Rut  o,.^„,    *}        ,.  I^°"  ^°''^'*  *'"<'"'a  be  mfnnged  lc*jeo. 

any  stfodation  L^^!r^  ^'  "'''^  "S"''^*  ^°rf«'^"^«  f«'  breach  of 
any  stipulation  other  than  a  covenant  for  payment  of  rent  or  tn 
insure,  can  only  be  given  before  the  forfeiture  iHIpleted  (^ 

of  l^porgtU";hriit ''^'"."k^"^*^'''^"^^  '"'•"^--^  above,  Vdvanu,. 

tbecoven^nts  of  th.r     f-^""  *  ''*^'''*^  *°  P'^  **^«  '^'"^  ""J  ^"IW  '/  "T^'*" 
luc  tuvtnants  ot  tne  lease,  it  is  oroner  anrl  nanai  ««i„  *  ^  i  •  "^y  •"•»• 

::rr.t  :fT  *°  *^^  r---' ^^^^^^^^^^^        -r  -^  ^^ 

ZttfdT  """^  r^'^  P''"^^  *°  '^'"-^  *h«  'nort^Sor  from  tL 

>f  th!  Ctee  Act  ?893     H     '''r^  "''^  *^'  *"^^*''"'=«  «*  «•  ''' 
Irises  aDD^nT),T      il      '         ^"'•twapee  can,  when  the  necessity 

vTlnTnd  ve  t  ilt  ^^  "  T'T^  ''  '^  *^"«*^«  «^  ^'^^  '--hold 
aversion  and  vest  it  by  a  Vf  stmg  declaration  ( f)     And  bv  s  4  n(  f i.„ 

jeyancmg  Act.  1892,  the  Court  is  empowe  ei  to       tect  any  ucl 

.nd^rlessee  ev      where  the  original  leafe  is  being  i..^^^ 

eS'd^p:ndtt^ 

o  aependent  upon  the  legal  ownership,  attaches  neither  to  the  ">ecov^na„t8 

follows  the 
iiS  v!  Mf^:'n%IU\:^-Si  ■•  ""^^^  V.  FansHau.,  1189.]  2  Ch.  5SI  ; 
W)  See  A=ff.r*  v.  ifretr.  [1892]  2  Cli.  170. 
n  IlS^"!'  ^'  ^'^'^''*""''  ^"••.  -B«"«'«?  Society,  [1891]  1  Q  B   161 

Sam'  *°  *'"  "««^*-. ''-."/ CWme/.,*cW.///,V,e  ;.  ^e.e//.  [1801] 
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Paragraphs   mere  equitable  interest  of  a  devisee  or  other  assignee  of  the  estate 

51      of  the  mortfjajior,  nor  to  that  of  an  equitable  mortgagee  (h) ;  nor  has 

legttl  and  not  the  lessor  any  equitj'  to  compel  the  equitable  assignee  or  depositee 

ot°nere"hip''''^  (between  whom  and  himself  there  is  no  privity)  to  take  a  legal 

assignment  so  as  to  make  himself  liable  to  the  covenants,  even  though 

the  equitable  assignee  have  taken  possession  of  the  property  :   the 

effect  of  the  possession  being  dependent  upon  the  nature  of  the  title 

under  which  it  is  taken  (c). 

The  effect  upon  a  mortgagee  by  sub-demise  of  a  disclaimer  of  the 
original  term  by  the  trustee  in  bankruptcy  of  the  mortgagor,  is 
treated  of  infra  (678). 

Section  II. 

Of  the  necessity  in  certain  cases  of  Reg^isteping- 
Moptg:ag:es  of  Land  under  Local  Acts. 

'  mwari/  of  the  requircmmts  of  the  Middlesex,  Yorkshire,  and  Irish  Acts  51 

Jjtnie.'i  tihich  arc  cjcr  in  pled  from  rq/istration  , .  ..  ..  ..  ..  52 

Kquitabli.  morUjmjCS  hij  d( posit  need  not  be  registered  in  Middlesex  or  Ire- 
land, but  alitcr  in  Yorkshire         . ,  . .  53 

51.  By  the  Registry  Acts  for  Middlesex,  Yorkshire,  Kingston- 
on-Hull,  and  Ireland  ((/),  a  memorial  of  {inter  alia)  every  deed  and 
conveyance  whereby  any  hereditaments  may  be  any  way  affected  in 
law  or  equity,  must  be  registered  according  to  the  Acts ;  or  such 
deeds  and  conveyances  will  be  void  against  subsequent  purchasers 
or  mortgagees  for  value  who  register  the  memorial  of  the  deed  or 
conveyance  under  which  such  subsequent  purchaser  or  mortgagee 
shall  claim. 

The  Acts  provide  for  the  registration  of  the  memorials  and  for  the 
filing  of  every  memorial  in  order  of  time  as  the  same  shall  be  brought 
to  the  office,  and  for  the  entry  or  registration  of  the  memorials  in  the 
order  in  which  they  come  to  the  hands  of  the  registrar.  The  Irish 
Act  of  1707  (e)  and  the  Yorkshire  Act  of  1884(/)  contain  the 
further  important  provision,  that  every  deed  or  conveyance,  a 
memorial  whereof  shall  be  duly  registered,  shall  be  good  and 
effectual,  both  at  law  and  in  equity,  according  to  the  priority  of 
time  of  registering  the  memorial. 

The  Acts  do  not  extend  to  lands  registered  under  the  Land 
Transfer  Acts,  1875  and  1897  (g),  nor  to  copyhold  estates(^.).  nor  to  any 

(h)  Mayor  ofCarlide  v.  li'.amire,  8  East,  487. 

(c)  Moorcs  V.  Choat,  8  Sim.  Cm  ;  Moore  v.  Orcg,  2  Do  G.  &  Sm.  304. 

id)  MiddloHPx,  7  Anne,  c.  20,  and  54  &  55  Viet.  c.  64  ;  Yorkshire,  47  &  48  Vict 
0.  54 ;  and  Ireland,  0  Anne,  c.  2  ;  further  regulated  by  2  &  3  Will.  4.  c.  87  an<l 
27  &  28  Vict.  c.  7«,  and  54  &  55  \'ict.  c.  OB. 

(f )  Section  4. 

(/)  Section  14. 

(Sr)  38  &  39  Vict.  c.  87,  s.  127.  'J'he  Irish  Registration  of  Title  Act,  1891  (54  & 
ou  Vict.  c.  00),  contains  a  similar  exception. 

(A)  Middlesex  Act- c-  170S.  7  Av.-.w,  r..  20,  «.  17.  Yorkshire  Aet  of  ISSi.  47  &  45 
Vict.  c.  54,  8.  28,  Irish  Act  of  1707,  0  .\nne,  c.  2,  s.  14. 
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CHAP.  II.]      REGISTRATION-    VSW.H   THK   LocAF.   ACTS, 
leases  at  rack  rent,  or  for  a  torm  nnf  «^«„„j- 

.he.  the  actual  ^^.^  ::rrpSt:;^rs;zn  m'^ 

<s,  however    considered  advisable  (though  not  clearly  neces^arv 
to  register  leases  of  copyholds  where  leases  of  freeholds  wouMbi 

Tk    m'^*^'  ''*''  ^"'"^ *  ^°™'"«"  '-^^  interest  (.). 
The  Middlesex  Act  does  not  apply  to  the  city  of  I..-  ;,„,   .^^ 

?W  or'  r       *'^^^'^^™b-•^  -  Serjeant's  Inn  c     :h.    n';.  " 
Court  or  Chancery;  but  it  still  applies  to  those  p  -fi.n.  o    tlu 
new  county  of  London  which  formerly  belonged  J   >^.'l^J^ 
and  It  may  be  questioned  whether  it  does  not  now  ..'.  n     '      1. 
.site  of  Serjeant's  Inn.  *i'^'-^  "'  *''*' 

52.  It  was  intimated  (/),  in  a  case  which  arose  under  the  Irish  r 
Registry  Act,  that  the  e\cention  Jn  fo,,^,.      t  i  '  "  Leaaes  which 

twentyley;ars,where:heaS:str^ 

but  to  such  a  possession  only  as  is  accompanied  bv  occupation  • 
.-ause  the  object  of  the  Act  being  to  guard  against  secret    on' 
veyances,  a  visible  occupation  is  not  within  the  mischief  b„\  7 
su  stitute  for  registration  ;   whereas  legal  posslli tl  mav  b: 
entirely  unknown     In  the  Middlesex  Act  the  expression  is   "wheL 
he  actual  possession  am/  occuj^tion  go  along  with  the  lea  e'"  andTn 
he  Yorkshire  Act   "  where  accompanied  by  the  actuafplsesslo 
from  the  making  of  such  lease  or  assignment  "  (rn).     And  when  b" 
means  of  a  mortgage,  the  possession  and  occupat  on  are  dS  t 
.s  proper  to  register  the  assigmnent  of  a  beneficial  leai     ^utl 
where  the  transaction  is  merely  an  assignment  for  valuable  ^onsMera 
.on  for  then  the  possession  and  occupation  still  go  with  h  ^a  e  IT 
With  respect  to  a  doubt  which  has  been  raised  t^  wLT       f  ^^' 
originally  at  rack  rent,  but  which  by  m'rrve^feits  oT^^^^^^^^^       'T 
since  become  valuable,  be  within  thLJeptJon  of  Ll^^^^^^ 

the  propert^    '^  "'""  ''  ^*^^'"'^'  ^  ^  ^-^  -ith  the  vllue  of 

arifin^fh?clT^/lT^^^ 

m  l^andum  tLlt  ^"'^^''  '^''''^^"'  ^^'  ^'P^'^'  without  rV^- 

memorandum,  there  being  no  instrument  which  can  be  remstPrpH  M  ■  ^  f^''^ 

.s  not  bound  to  obtain  written  evidence  of  it  for  the  ^^^^l^ 

(0  Sugfl.  V.  &  P.,  732.  e<l.  14.  VorLhire. 

(*)  Ibid.,  7  Anne,  o.  20.  s.  1& 

(0  F'.ry  V.  Smith.  I  Hud8.  &  Bro.  733 

(m)      otion  28  of  Act  of  1884  (47  &  48  Vict.  c.  54) 

(6)  Sugd.  V.  4-  ?..  732.  ed.  14. 

(c)  Sumpter  v.  Cooper,  2  B.  &  Aa.  22X 
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^^  OF   SECURITIES   BY   CONTRACT.  [PAUT  II. 

^63T°54*   registration  (d).     By  the  Yorkshire  Act  of  1884,  however  (e),  it  is 
enacted  that  where  any  lien  or  charge  on  any  lands  is  claimed  in 
respect  of  any  unpaid  purchase-money,  or  by  reason  of  any  deposit 
of  title  deeds,  a  memorandum  of  such  lien  or  charge,  signed  by  the 
person  against  whom  it  is  claimed,  may  be  registered,  and  unless  it  be 
registered  no  such  lien  or  charge  shall  have  any  effect  or  priority  as 
against  any  registered  assurance  for  value.    In  all  the  Acts  the  word 
"  conveyance  "  or  "  assurance,"  "  mortgage,"  and  other  like  expres- 
sions, are  now  held  to  refer  to  equitable  as  well  as  legal  incumbrances 
and  to  instruments  not  under  seal,  as  well  as  to  deeds  (/) ;  and  a 
direction  to  prior  mortgagees  to  hold  the  title  deeds,  subject  to  their 
own  security,  for  the  benefit  of  subsequent  mortgagees,  a  memo- 
randum of  further  charge,  or  other  form  of  agreement  for  a  mortgage, 
requires  registration,  as  a  document  within  the  mischief  of  the  Acts  (^)! 
An  assignment  of  a  sum  of  money  charged  upon  land  has  been  held 
not  to  require  registration  (A) ;  and  it  appears  to  be  only  by  a  some- 
what strained  construction  of  the  Acts  that  such  an  interest  could  be 
included  in  them.    The  decision,  ho77cver,  has  been  doubted,  and 
it  IS  said  that  in  Ireland  it  is  not  relied  upon  in  practice  (i). 

As  to  the  effect  of  notice  of  fraud  where  the  instrument  has  not 
been  registered,  see  infra  (1111). 

Section  III, 

Of  the  Modes  of  Cpeating^  Moptgrages  of  Fpeehold 
and  Leasehold  Land,  the  Title  to  which  is 
pegristeped  undep  the  Land  Tpansfep  Acts. 

Xature  of  statutory  charges f^*^^ 

Transfer  of  registered  charges *'  "  cc 

Devolution  of  reriistered  charges           _  *  "  eg 

Creation  of  equitable  interests  in  registered  land        ..         .]  [[  57 

Fraudulent  and  void  registered  charges          *  *  *  kq 

General  comment  on  mortgages  of  registered  land      ..         . .  '  *  '59 

I>efecU  of  statutory  charges  of  land  already  registered           *.  ..  ." '     gg 

Difficulty  where  mortgage  is  required  in  order  to  complete  a  purchase  '. .     61 

f^Zry  5*-  The  Land  Transfer  Act,  187Mrter  establishing  a  land  registrv 

registered       and  providing  for  the  registration  of  landowners  either  with  absolute 

Charges.         or  possessory  titles,  provides  for  the  creation  of  a  newkindof  statutory 

mortgage  called  a  registered  charge.    Under  these  provisions  everv 

(d)  Kettlewell  v.  Watson,  21  Ch.  D.  685. 

(e)  47  &  48  Vict.  c.  54.     Section  7.     The  section  applies  to  deposits  withonf 
memorandum.     Batthon  v.  Hobson,  [1896J  2  Ch.  403.  ueposiis  without 

(/)  See  FuUerton  v.  Provincial  Bank  of  Ireland,  [1903]  \  C  309  ' 

to)  Moore  "   "  '      '  —  - 

27  Beav. 
qage  Trust, 
and  see 

<^)  Malcolm  y.  Charles  worth,  1  Keen,  63. 
(1)  Davids.  Conv.  2 ;  770  cd.  3. 
> 
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CHAP.  „.]    HEGISTRATIOX  UNDER  LAND  TKAN.SFER  ACT,  1875 

The  charge  is  completed  bv  Z  rJ    .  *^ '    ""'^^^^  ^'^t^^est  (/fc). 

person  i/whose  fattlhf  cha^r^^^^^^^  ^'^  *^«.  ^^^^^^  *^« 
charge,  and  the  particulars  of  the  Xr4  an?T''*°' '^ '"''^ 
required,  must  deli  or  to  the  prop  ietor  of  Ih.l  ''^"''''^"'•'  " 
of  charge  in  the  prescribed  form^  w^J  ^*'^'  *  certificate 
of  the  several  matLs  therl'Tntlrd iV^re"'^  ^"^^  ^^^^ 
there  is  implied  on  the  nart  of  tlT  ^  ''  }  ^^^"^  '"^^  charge 
proprietor  of  the  land  hTs  hi  P'''""  ^^'^  ''  '^''^  ^«gi«ter^ 
UsstherebeaLntryontherr'/'''"*"^'  ^'^^  administrators 
a  covenant  with  the  Zil  ed  If  "t"TT  ^"^^  ^-P^^^tion),  ' 

charge  to  pa,  the  prin^  a  J  SsI  .Vny  iHhe^^'^^  "-^  ^^^ 
time  and  rate  ;  and  if  fl,»  r.^,\,„-     i  ^'  **  *^^®  appomted 

at  the  appoint;d  time  to  ;r;X^^^^         P-^  ^^^ereof  be'unpaid 
rate  on  so  much  of  th    prinlll  aTfoAh  T  l'*  '^'  "PP"^"*^'^ 

paid(a).     There  are  also  imp]ied?6)al  then         T  f''"''"'  "'^- 
ferred  on  mortgagees  by  ss  19  90  tl      *^\P°^«'s  of  sale,  etc.,  con- 

23,  and  24  of  tt'conve'and;!  a^^^^^^^  ^'^  and (4)). 21, 22, 

Where  the  registered  cW.^  !  .      ^"''P''^^  ^^*'  1881. 

is  further  impM  on  the  pa^oUr^^^^^  °"  ^""'°^'  ''^''  *^- 
the  land,  his  heirs  ezecutorr « 1  /  ""  registered  proprietor  of 
negative'  entryon  The  re^)  f  ^'^'^r  .(-^^  '^-e  be  a 
proprietor  for'the  time  Sg^'f  hXt  tt  tt  "°"^^*^^^'^ 
proprietor  of  the  land  at  the  time  of  V  J      "!'        .  ^^^  registered 

executors,  administrators,  and  ^s^i  wllT'  f  ''''  '^''^''  ^'« 
the  rents,  covenants  and  r^n^  f  "    '  T  I P*^'  ^"^""^  ^^d  observe 

keep  the  proprieto'of  the  chartbTs  h  •*''  '"""^^^^  ^^^"'  ^'^^  -" 
trators,  indemnified  against  all  !;.  •  '''''"*''^'  ^"^  ^^minis- 

on  account  of  the  l^lyLt  of  ir'r 'T^'  '"P^"^"'  ^'^^  ^^--« 
-breach  of  the  said  c^r;!?-- -  P- ^.  or 

^anner,t:£SS^^--^^a.^^^^^ 

here  ,t  has  not  been  considered  worth  whn„  i^-       H'^^<^  to  be  but  little  used 
Werict'lSTPP"'"'^^''''  «-°^  of  TSActTlS)*'^^^^^  -^tht 

5)  t  f 39  vS  Tsf ^2  ^'L'-Ti  «««'«^^3i  S"i'tf  ^'  '-*  -  **>«  i-nd 

'ft,  54  &  53  Vict,  c   66  s  Vm      i/    ^'^"•''fe'-  Kules,  1908.  158  to  181        i  •  i 

(>n)  Land  Transfer  Act,  1875,  s.  80. 

^1  S;„t4^p„P''^  I™J»  Act  differs  as  to  thi-  54  &  55  V   ♦        «. 

±ra.  •*„  r  Luks,  10u«,  1g8  to  1»1.  '  ^  «  «>  V  «.t.  c.  6C,  s.  40  (7).) 

(6)  Land  Transfer  Act.  1897  60  A-  ri  i-  »       ,.- 

(«)  Land  IVansfer  4ct  1875  ,  ot    r     .    "'  *^'  '•  '^  t^). 

Act,  187..  3.  24  ;  Und  Transfer  Rules,  1908.  158  to  181. 
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OF  SKCURITIES   BY    CONTRACT.  [PART  11. 

transfer  is  completed  by  the  rejristrar  entering  on  the  register  the 
transferee  as  proprietor  of  the  charge  transferred ;  the  re^nstrar 
must,  if  required,  deliver  to  the  transferee  a  fresh  certificate  of 
charge  ;  but  the  transferor  shall  be  deemed  to  remain  proprietor  of 
such  charge  until  the  name  of  the  transferee  is  entered  on  the  re<nster 
in  respect  thereof  {d).  ° 

56.  The  executor  or  administrator  of  the  sole  re<Tistered  pro- 
prietor, or  of  the  survivor  of  several  joint  registered"  proprietors 
and  the  trustee  m  the  bankruptcy  of  the  bankrupt  registered  pro- 
prietor of  any  char-e,  shall  be  entitled   to  be   registered   as  the 
proprietor  in  the  place  of  the  former  owner  thereof  (e). 

Any  person  registered  in  the  place  of  a  deceased  or  bankrupt  pro- 
prietor holds  the  charge  upon  the  trusts  and  for  the  purposes  to 
which  the  same  is  applicable  by  law,  and  subject  to  any  unrernstered 
estates,  rights,  interests,  or  equities,  subject  to  which  the  deceased 
or  bankrupt  proprietor  held  the  same ;  but  save  as  aforesaid  he  is 
m  all  respects  (and  in  particular  as  respects  any  registered  dealings 
with  such  land  or  charge),  in  the  same  position  as  if  he  had  take^n 
such  land  or  charge  •  r^der  a  transfer  for  a  valuable  consideration  (/) 
The  fact  o'  any  person  having  become  entitled  to  any  charcre  in 
consequence  of  the  death  or  bankruptcy  of  any  registered  proprietor 
has  to  be  proved  to  the  satisfaction  of  the  registrar  {g). 

57.  The  registered  proprietor  of  land  alone"  can  charge  registered 
land  by  a  registered  statutory  charge  ;  but,  subject  to  the  mainte- 
nance of  the  estate  and  right  of  such  proprietor,  anv  person,  whether 
the  registered  proprietor  or  not  of  any  registered  land,  having  a 
sufficient  estate  or  interest  in  such  land,  may  create  estates,  rights 
interests,  and  equities  in  the  same  manner  as  if  the  estate  were  not 
registered  In  particular  he  may  create  an  equitable  mortgage  by 
deposit  of  the  land  certificate  (31).  Any  person  entitled  to  or 
interested  in  any  um:egistered  estates,  rights,  interests,  or  equities  in 
registered  land,  may  protect  the  same  from  being  impaired  by  anv 
act  of  the  registered  proprietor,  by  entering  on  the  register  such 
notices  cautions,  inhibitions,  or  other  restrictions  as  are  mentioned 
m  the  Act. 

The  registered  proprietor  of  a  charge  alone  can  transfer  a  registered 
charge  by  a  registered  disposition;  but,  subject  to  the  maintenance 
of  his  nght,  unregistered  interests  in  a  registered  charge  may  be 
created  m  the  same  manner  and  with  the  same  incidents,  so  far  as  the 
difference  of  he  subject-matter  admits,  in  and  with  which  un- 
registered estates  and  interests  may  be  created  in  registered  land  {h) 

(e)  Id.  ss.  42,  4,1;  Land  Transfer  Act,  1897,  Sched.  L 
(/)  Id.  8.  4fi,  .Spo  Tr>°h  \rt  "il  fr  "K  V  t  aa  » 
/  \   Tj  »   X  ~"  '  "  *"•'•  ''•  S9>  S.  7(i. 

{g)  Id.  B.  47,  Land  Transfer  Rules,  1908, 183  to  200 
(A)  Id.  8.  49. 


CHAP.  „.]  REOLSTRATIOX  UXDER  LAND  THANSPKK  ACT.  1875. 

landt'rchtjtt^^^^^  '^r""^'   -^h  registered   Para^ 

or  constructive  ;  and  references  TT  1  ^  *'"'''  '''^'''''  ''"P'-^d-      ^'^^ 
be  excluded  fro.  l:1:^r^^Tl'--!--^o.siUe^o■^^^, 
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be  excluded  from   the  rniricf<>..  /,-\       tt  .  r-'""*""::  lu  -•»=«»,  »« 

™  ^''^  re-ister  (i).      Upon  the  registry  of  two  or  i'''~*^'='"<'''J 

samechRrc.    o„    „„. from  register. 


more  persons  as  proprietors  of    L  7       T  ''^''*'^  °^  '*°  "^ 
with  their  consent  be  made  on   1.  T  "^^'^''  *"  ^^^^^^  '"^V. 

the  number  of  such  n  o^itL  is  r  J'^^k'?  *^'  ^^^^*  ^^^*'  ^J^- 
number,  no  registerTSo^ ion  n?"  K  7  '  '"*^''^  ^P««^«^ 
exceptundertheorderof  thCu  t  oroHh  R  "'f  ^''"  ''^  ™'^^^' 
into  title  subject  to  an  app  Jt  trelL't^^r^^^^^^^-'^^-^- 
dis^sitltrrvlt.r^^^^^^^ 

of  a  charge  on  land,  which  if  n::^Z^^:^^'  Z  ^^^^ 
vjid,  will,  notwithstandin..  re^istratinn   h Jf      j  .  ^'^^^^^^^n'  and  chaises, 
like  manner  (b).  "  "^^^'stration,  be  fraudulent  and  void  in 

59.  As    registration    of    title 


throughout  the  county  of  London  the  abole  t  "-'    ^"^P^^^^^-y  «-eral 
greatest  importance      The     "  °  '/^t  /™'''''''"' "«  o^  the  ""•n^fnt 

o  f  ii-ttuce.     ine  general  scheme  of  the  T-anrl  t..„    t     on  registered 

Acts  appears  to  have  been  that  all  mort^a^es  shodd  h.     ^'"1''!^^ ''"'''''• 

.age  a..  trm^tty  dlj^^^^^^^^^^^ 

Capital  &  Counties  Bank  v.  rZ  iTHi^^;\  '\  ^'«'°"  ''^ 
statutory  registered  charges  are  puSye'ukaWr^  below)  these 
neither  affect  the  legal  estate  nor  ^l  ^^  '"^''tgages,  as  they 

proprietor.     On  the' other  h^^^^^^^^^ 

tionedcasethatexceptontheoccl ir^ffi tr       .     ^^  above-ruen- 
except  on  sale  bv  a  re^istererrr  ?     !f '^^^^^^ 
legal  estate,  the  fegiste:i?rr2lT      !     "  ^'''  ^"  "°*  ^^'''  the 
o^er  at  all,  but  ^y  a  dl'  eTf^l^^^^^^^^^^^  ^f-^  '^^  l^gal 

passing  the  legal  iJ^n.,i:::i;^^/:zrti£T  "^ 

legal  mortgage  of  reffistereH  U-nA  u   a    •    j  "  therefore  a 

4i*redthW  Zfb^tilw  .^"''■""■'''''■■S  ■"-  «""  « 

brancers;  but, on  the  othpr  h«r.A  •*        .  j  °*  P"°^  mcum-  tared  land 

(I)  Land  Transfer  Act,  1897,  Sched.  I. 

(a)  Land  Transfer  Act.  1875    b    fa    ii\     t      i  rr^ 

See  Irish  Act,  s.  63,  '    '  ^    ^^^ '  ^"f>  Transfer  Act,    1897,  Sched.  L 

(b)  Land  Transfer  Act,  1875.  s.  98 
M  [1903]  1  Ch.  631. 
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Paragraph    ejectment  the  mere  substitution  of  the  mortgagee  on  the  register  as 
proprietor  would  confer  the  legal  fee  simple  on  him  or  make  him 
any  more  than  the  donee  of  a  statutory  power  to  sell  or  mortgage,  as 
88.  26  and  30  of  the  Act  of  1875  are  by  no  means  free  from  ambiguity 
as  to  this.     Nor,  where  the  mortgage  is  of  property  which  necessi- 
tates elaborate  covenants  and  provisions  binding  the  mortgagor,  is 
a  statutory  charge  practically  available  without  a  collateral  dee  d 
containing  such  covenants  and  provisions.    It  is  sometimes  also 
said  that  such  a  collateral  deed  is  desirable  even  where  the  only 
covenants  are  for  payment  of  principal  and  interest,  on  the  ground 
that  the  statutory  instrument  oi  charge  is  retained  by  the  registrar, 
and  that  it  might  be  necessary  to  serve  him  with  a  subpoena  ducts 
tecum  if  it  were  desired  to  sue  the  mortgagor  on  these  covenants. 
This,  however,  appears  to  the  editor  not  to  be  so,  as  the  production 
of  the  certificate  of  charge  is  sufficient  evidence  of  the  charge,  and  the 
statute  implies  in  every  such  charge  the  covenants  in  question.     But 
where  the  title  registered  is  merely  possessory,  then  it  is  extremely 
important  that  the  lender  .should  have  the  protection  of  the  legal 
estate  if  he  wishes  (ex.  gr.,  where  the  advance  is  made  out  of  trust 
funds)  to  be  m  as  safe  a  position  as  he  would  be  under  a  regular  legal 
mortgage  of  unregistered  land,  that  is  to  say,  where  he  desires  to  make 
quite  sure  of  getting  priority  over  possible  equities,  created  before  the 
first  registration  of  the  title,  of  which  he  may  have  no  knowledge. 
This  can  be  effected  in  two  ways :   (1)  The  lender  can  insist  upon 
being  registered  as  proprietor  of  the  land,  the  right  of  redemption  and 
other  equities  being  regulated  by  a  collateral  deed  kept  off  the 
register.    In  that  case  the  collateral  deed  would  bear  the  ad  valorem 
mortgage  stamp,  and  (on  production  of  it,  properly  stamped,  to  the 
Registrar)  the  registered  transfer  would  require  no  stamp  (Land 
Transfer  Rules,  1908,  r.  123).    Or  (2)  The  borrower  may  remain 
the  registered  proprietor,  merely  executing  in  favour  of  the  lender  a 
registered  charge,  with  words  of  grant  added  to  it,  or  (instead  of  such 
words  of  grant)  a  collateral  deed  conveying  the  legal  estate  (d). 
It  must,  however,  be  remembered  that  although  such  a  collateral 
deed  or  such  words  of  grant  in  the  charge  itself,  pass  the  legal  estate 
to  the  lender,  yet  if  he  is  not  registered  as  proprietor  of  the  land,  the 
person  who  is  {i.e.,  ex  hypothesi  the  borrower),  retains  the  statutory 
over-riding  power  of  passing  it  to  a  purchaser  on  sale.    In  other 
words,  if  he  were  to  sell  his  equity  of  redemption,  the  purchaser  of 
that  equity,  as  the  new  registered  proprietor,  would  apparently, 
become  the  legal  owner ;    and  consequently  the  lender  would  be 
divested  of  his  legal  estate,  and  presumably  of  the  protection  afforded 
by  it.    To  prevent  this  (or  rather  to  make  sure  that  each  successive 
purchaser  of  the  equity  of  redeinptinn  shall  revest  the  legal  estate 
in  the  lender),  it  is  usual  to  stipulate  for  a  restriction  being  entered 

id)  Sec  Capital  and  Counties  Bank  v.  Rhodes,  [1903]  1  C'h.  C31. 
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*•«  J'ANU  TRANSFER  ACT,  1875 

on  the  register  an:amst  a  transfer  nf  f.,    i     . 

the  char.ee.  ''''"'^''  «^  ^^^  Ja"d  without  the  consent  of 

61.  Where  land  is  in  o  «  i 

borrowing  „,oney  m  or  JJS  ^J^;  T"'')  ''''  '  ^"^''--r  - 

matter  becomes  more  compH  I^ed  LTf'  ''^  ^"-'--.  the 

tered  proprietor,  it  seems  that  the  besV?  '  ''  "'^^^d^'  r«gi«- 

ms,st  upon  having  the  property  trlnsrSr^t'  '"  ^'^^  '^^^^  ^o 

recorded  m  a  collateral  de  d.    The  sta^^  "^  f'  transaction  being 
.^tamped  arf  valorem  as  a  conveyance  on        '^   r"'^''  ^'"  ^^^^  ^^ 
r  ^"°'•*^-^-•    «  this  be  not  done  then  .'  '"'  *'^  '^""^^^^^^  deed 
be  given  contemporaneously  with  tl     i       ^^S'^tered  charge  must 
«    the  new  proprietor  is  norLade  eon?""'     "  ^'^^  ^«^-^^«tio, 
advance,  the  statutory  char-^e  uT  ''Tf'^P^'^^^ously  with  the 
of  the  Land  Transfer  Lt  TgS     bTa^'^^^  ^^^^^'-  -^er  r.  96 
lodged  at  the  registry  under  r   95      A  .  KT'f  """'^^  ''''^""'d  be 
case  be  necessary,  and  if  executed  befotTf     "^'"^  ^'"  '«  a«v 
be  followed  by  a  short  indorsed  conv^^^^^^^^^^^^^  '*  "'"  ^^^^^  *« 

Where  the  land  has  never  beenln  2        ""'  ^'"'^  ''''''■ 
becomes  more  complicated  still     sl./^''*"  *^«  transaction 
Act,  1897  (60  &  61  liet.  c lot  nact    tW       ''^  ''^  ^^"^  '^--f- 
no  person  taking  under  any  con  J«Tc'  ott'/    '  '°°^P"^««^y  d-strict, 
tion  first  becomes  compul  orv  inZtlr'TT''^  '^'''  ^^"'«tra- 
es  ate  unless  and  until  he  is  ^iStertdt        '  '^'"  '^'^"^^^  ^^^^  'egal 
unless  a  legal  mortgage  can  bf  m«f  f  f  "P"«tor.    Consequently 
favour  of  the  person  wlZ/va"  it  p^^  f  ^ '^  ''  '"'^'^^^ 
the  latter  will  have  to  part  with  hi^Tf  ^  ?  °1  '^^^  Purchase-money 
of  a  mere  equitable  mortga^  CheY  *\*'^  "^"^d^  «"  the  f a  fh 
here  ore  eannot  conyey-to'thelLde'   fhet"?  '""  '^^^  ^et  (and 
himself  registered  as  proprietor     An?  f  ^  ""'^^^  ""til  he  is 

«  that  the  property  shVb     onveyed  d^  T^T  *^^  -^«n»t 
no^^get  the  legal  estate  until  he^rrt'^ J°  *^'  ''"'^^'•'  ^«  -«^d 
It  IS  true  that  by  r   96  of  tjl  t    ^r^*^  *'  proprietor. 

purchaser  may  create  a  statutory  chaTeln?'"'^''.^"'"'-  ^^OS.  the 
he  instrument  of  transfer  is  executed^Ind  rr^^'^^'^'^^^d'-^tlv 
e  may  even  make  a  statutory  tr^nlrin  fl?  ''/f'^''^-- 1  and 

priority  can  be  secured  for  both  W  '  '""^"''^  f«^'o»r,  and 

^utastatutorychargeismerellnel^ar"*^  ""''^^  "^'^^  -  95 
ransfer  does  not  pass  the  leg  d  esta L  ^X^^^^^  ^"^  «  statutory 
I  proprietor.  This  risk  is  perhaps  „°i  ''"'^"^'^  ^^  ^^^'^^tered 
^e  legal  title  is  a  good  one  wt^^he  mor7  ''"'""  ^'  '^^P'^^^^^ 
;;  only  r  sk  is  that,  between  that  datTanf  S""'""'^  ''  ^'''^'  '^^ 
archaser  (or  the  mortgagee)  as  nmn     !      \^^  ^''gistration  of  the 
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having;  been  paid)  would  be  a  mere  bare  trustee  for  the  purchaser, 
that  appeatH  to  be  an  almost  negligible  danger.  It  is  conceived, 
therefore,  that  a  mortgagee  who  insisted  upon  the  land  being 
transferred  to  himself  direct,  with  a  view  to  being  registered  as  the 
first  registered  proprietor,  would  be  perfectly  safe.  But  if  he  does 
not  do  so,  and  merely  relies  on  a  statutory  charge,  no  doubt  he  runs 
the  risk  of  the  purchaser  neglecting  to  convey  the  legal  estate  to  him 
when  he  (the  purchaser)  becomes  registered  proprietor.  In  order 
to  avoid  the  risks  (such  as  they  are)  above  indicated,  it  has  been 
suggested  that  *-he  vendor  shou  ,  by  a  voluntary  deed,  convey  the 
legal  estate  to  a  trustee  for  himself,  baould  subsequently  convey 
the  equitable  estate  to  the  purchaser,  and  that  finally  the  latter  and 
the  trustee  should  mortgage  by  an  ordinary  mortgage  deed  to  the 
lender,  thus  keeping  the  property  oft  the  register  altogether.  This 
method  would  appear,  however,  to  be  only  applicable  where  the 
vendor  is  owner  in  fee.  Moreover,  if  such  a  transparent  device  be 
effectual  to  pass  the  legal  estate  without  registration  (which  seems 
by  no  means  free  from  doubt),  it  is  apprehended  that  a  single  deed 
by  which  the  vendor  should  convey  by  the  purchaser's  direction 
to  the  lender  by  way  of  mortgage  would  be  equally  valid,  much 
simpler,  and  applicable  not  merely  to  cases  where  the  vendor  is 
fee  simple  owner,  but  also  to  cases  where  he  is  mere  donee  of  a  power 
of  sale,  or  a  trustee.  It  would  seem  on  the  whole  that  the  Land 
Transfer  Acts,  which  were  intended  to  simplify  conveyancing,  have 
only  succeeded  in  making  it  (so  far  as  mortgages  are  concerned) 
more  elaborate  and  technical  than  ever. 
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HOW  TO  CREATE  A   LFoat    ,. 
As  a  general  mlo  „ii  '•*^Airj<, 

contract.  Any  property %««?  or  n  ^^'''  i°  a  n^ortgage 
oraasig„edb,,p,r,/j;^;  Pe-^^^  -7  be  conve^e'd 
b7  the  like  nxeana  by  which  ^'5^^^  "^"^  ^^^^er  pe^on 
V  hzm  to  another  person,  and  ly  !  ^,  ^'^"^^^^^  or  assigned 
or  assigned   by  a  husband  ..  T^  ^ '°^°°''"  »*  conveyed 

husband  alone'or  jot«;  «^^h  ILTf  "'  '^  ^  ^^^«  ^«  ^- 
-ay  invest  trust  Ineys  T  th  rhr."'"''^^^^-  ^'-^««« 
on  lands  held  i„  fee  siL,^  !?'"^.^^°ds  m  first  mortgages 

^"stee  Investment   AcU  '    J^"  "  ^^^^'^^'^  l>^  «•  2  of  the 
trustees  to  mortgage  the  property  of  r''   ''   '^'^'^^^^    ^°d 
by-.  16.  17.  18.  19  and  sToT the  t'".    *''"'"  ^'^^^^^^ 
a  testatrix  after  a  direction  tilv/TK''^''^''^-     ^^^o 
W  executor  and  trustee  and  his  eC  ^      '*''  '^"'^^  '^^^  to 
upon  truet  to  :^tain  for  h^ oZZTV""^  - -inistrators, 
a^t-  his  decease  his  execu  oJor  Id        '''  ''''  '^^^^^  tha 
he  land  and  divide  the  ptcleds  am    T ""'"  ^'^^'^  ««" 
held  that  this  was  a  devi^    S  ^7  '''  '''"'^^°'  ^'  ^^ 
l^f  estate,  and  the  wor's  "aid  t^'  "'  *°'  °"*  ^  *«  ^he 
raton  "  being  equivalent  to  "hets  L       "^^^«  ''''  ''^^'-^^^ 
had  the  right  by  virtue  of  s.  16  of^rT  "T'"  *'^  «^«^"*«- 
gage  the  entire  fee  for  debts   1  the"'^^  ^''<'>  ^  -ort- 
mortgage  made  within  eighteen  mLt    .T^*^'^  '"^  «"oh  a 
rated  f«,m  all  inquiry  by  s  19  07..    .     '^'  '^^^^^  "*«  «^one- 
of   Estates  Actardo^s^'nl   1;';^'^     ^«  ^^-^"t^- 


W  J6*rf.,  a  12!) 
F. 


(*)  -?*«.,  c,  130. 
W  fti'ti.,  c.  129. 

(/)R.«.  0.(1807),  0.127. 
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executor  derives  his  title  to  the  land  from  and  acts  under 
the  will  and  the  r"ovision8  of  the  Trustee  Act(^).      The 
devisee  of  real  estate  under  the  will  of  a  testator  subject  to  the 
I  )evolution  of  Estates  Act  and  amendments  has  a  transmissible 
interest   in   the  lands  during  tlie   twelve    months  after  the 
death  of  the  testator,  pending  which  time  they  are  vested  in 
the  legal  personal  representatives.      And  where  real  estate 
devised  by  a  will  so  subject  to  the  Devolution  of  Estates  Act 
of  wliich  letters  of  administration  with  the  will  annexed  had 
been  granted  during  the  twelve  months  succeeding  the  testator's 
death,  but  as  to  which  no  caution  had  ever  been  registered,  was 
during  such  period  mortgaged  by  the  devisee  in  good  faith,  it 
was  held  that  the  mortgage  was  operative  between  the  devisee 
and  the  mortgagee  when  made  and  became  fully  so  as  to  the 
land  and  against  the  personal  representatives  when  the  year 
expired  in  the  absence  of  any  warning  that   was  needed  for 
their  purposes  (Zt).    The  extent  to  which  a   bank   may  be  a 
mortgagee  is  governed  by  sections   76,  et  seq.  of  the   Bank 
Act  (t).     A  mortgage  upon  laud  given  to  si  cure  indorsements 
upon  negotiable  paper  to  be  made  by  tuo  mortgagee  for  the 
benefit  of  the  mortgagor  becomes  operative   only  upon  the 
indorsements  being  made ;  and  an  assignment  of  such  mortgage 
to  a  bank,  before  the  making  of  the  indo'-sements,  is  not  a 
violation  of  s.  76  ^f  the  Bank  Act,  E.  S.  C.  (1906),  c.  29(yfc). 
If  a  mortgage  upon  lands  be  given  to  a  bank  as  security  for 
future  advances  in  contravention  of  the  Banking  Acts,  and  after 
the  debt  has  been  contracted  or  advances  made  another  mortgage 
be  executed  upon  the  same  property  as  additional  security  for 
the  debt  so  contracted  or  advances  made,  the  second  mortgage 
will  be  valid  {I) ;  where  the  directors  "f  a  joint  stock  company 
are  empowered  to  borrow  moneys  they  may  do  so  by  mortgaging 
the  property  of  the  company  (m).     A  municipal  corporation 

(ff)  Meretr  v.  iV«/(18!)8),  29  Ont.  680. 

(A)  Re  MMillan,  M'MUlan  v.  M'^tillan  (1898),  29  Ont.  C80. 

(0  R.  8.  C.  (lilOG),  c.  29. 

(h)  Re  Euex  Land  and  Timber  Co.,  Tront't  Cote  (1891),  21  Ont.  3G7;  and  see 
Lockujood  V.  M'l'herion  (1907),  6  W.  L.  R.  277. 

(/)  Grant  v.  La  Banque  NaiioiMle  (1885),  9  Ont.  411  ;  Canadian  Bank  of 
Commerce  v.Jlf'Do»aM(l!tU6), 3  W.  L.R.90;  CleieUnd  v. Boa/; (1 900),  1  E.  L.R.G4. 

(m)  Farrell  v.  Cariihou  Gold  Mining  Co.  (1897),  30  N.  !S.  B.  199. 
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"  to  .he  ...en.  „,  ..J  I^^,'    *!    T""?  ™^  "°""^ 

n»r.g.„e„a,leb;:r.Jta.Ml      "  p""  '^°  '*  "»'  « 

A  voluntao-  co„voy.„«  „f  u„d  53  „y 
"■    6    (Imp.),  as  tending   to    hinder    .nH    j  i 
.i»u„h  .he  vender  „a.  Jiven.  „    '"  Z'J^^  ':'''^''' 
in  (lenudiDL'  him  «*•  „ii  i  ■  "®'  "  '*  results 

i"»lven..herelr     I'l""^"''""  ""  """""■■«  •""' 
iosuffldent  mTbl.  an  .1?'^  -h-"  »C"ri.J- is  admittedly 

a.d.ha..i.h„rcrii::;h"irj:ri;'?;™"''-°'-- 

^«««  V.  fr,at.  in,a«5-  Co.  (1910),  15  0.  W.  E.  415. 

Hegistering  Mortgages. 

The  law  and  practice  in  the  provinces  of  H,„  r,      •  • 

that  known  as  registration  of  deer Tn  if        f  °°''"''°  '' 

registering  deeds  is  given  in  s  ct  's?  of  .H     T     "  '^'''  '' 

tHejegistration  of  ins^run^enrs  ^ iifj  t^^lan';  b1  oTs^^f 

lan^'iroirrietr  7-°'  --^e  -r '^ 

instrument  affect  nglT^^^^  H"'  ""'  ''"^^°^'  «^«'^ 
in  the  grant  shall  l!  ^  Te  wlnTl'^^^^^^  °".°>^^«^ 
subsequent  purchaser  or  nfortga'e  t  vaT^r    ^^"f '  ^°^ 

w.hout  actual  notice.  nniesssSchL:;:::^!::::^^ 

(P)  Black  .Kennedy  (1877).  Man.  K.  144 

rev:l":nf:e'rS.?p;eff^^^  ^'»'"'>-«'  ^-  C-  «•'••=  7B  C   IS. 
l^t,  p.  «70c..  and  DeflnTtit '^^^'^  ""''  "•  ''*'  ""^  '^-'^-  ^  ^^^ 
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the  manner  herein  directed,  hefore  the  registering  of  the  instni- 
ment  under  whinh  the  Hul>sc«iiient  purchaser  or  mortgagee  claima ; 
and  see  Be  Ling  and  Dominion  Coal  Co.  (1908),  X.  S  6  E  L  R 
264. 

Form  of  Mortgai/e, 

To  effect  a  legal  mortgage  it  is  not  necessary  that  the 
conveyance  bo  in  the  form  of  a  mortgage.  It  may  be 
absolute  in  fornj,  and  provided  it  conveys  the  legal  estate  it 
will  be  nufficient  to  create  a  legal  mortgage  (qq). 

It  is  advisable  liowever  to  employ  the  appropriate  word  of 
conveyance,  as,  for  example,  "  grant "  where  the  mortgage  is 
of  froehoh!  lands.     But  the  use  of  technical  wortls  is  no  longer 
essential.      By  the  Act  respecting  the  Law  and  Transfer  of 
Property  (r)   the    word    "  convey "    will   effect  a  valid  and 
sufficient  assurance  by  way  of  mortgage.    By  the  same  Act 
it  is  no  longer  necessary  in  the  limitation  of  an  estate  in  fee 
simple  to  use  the  word  "  heirs."     It  will  be  sufficient  to  use 
the  words  "in  fee  simple"  or  any  other  words  sufficiently 
indicating  the   limitation    intended  («).      But    a    conveyance 
intended  to  operate  as  a  transfer  of  the  legal  estate  is  required 
to  be  under  8eal(<).      Under  the  Land  Titles  Act(«>,  how- 
ever,  a  registered  owner  may  charge  his  land  with  the  pay- 
ment of  money  by  instrument  without  seal :  and  by  s.  37  the 
owner    :      registered  charge  may  enforce  it  by  foreclosure  or 
sale  of  tL^  land,  in  the  same  way  as  if  the  land  had  been  trans- 
ferred to  him  by  way  of  mortgage. 

In  the  N.  W.  T.  under  tlie  Land  Titles  Act  (x)  a  mortgage  may 
bo  created  by  an  instrument  not  under  seal  simply  charging  the 
land  with  the  payment  of  money.  A  mortgage  under  this  Act 
does  not  operate  as  a  transfer  of  the  land,  but  only  as  a 
security,  s.  !)8,  and  after  default  the  mortgagee  may  sell  or 
foreclose,  s.  99. 

1  K^l!^'^""  '■  '^^"'('*"=^-  '  ^    L.  K.  472;    Wkilman  v.  Biltz  (Vm), 

(r;  K.  S.  O.  (1897),  c.  119,8.1. 
(»)  Section  4,  sb.  1,  2. 
(0  Section  3. 

(u)  R.  S.  O.  (1897X  c.  1.18,  «.  33.    See  Form  No.  28  to  the  Act. 
(x)  B.  S.  C.  (190«).  c.  no.  "■ 
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t.^«.  wood,.  u;derTc;   f  1 V  :'?''''^^""'"«'^*^^''-'"'n"n«. 
proflts.  commodities  In  1,  .     '"'   ''"''""S^"'  "'"e'-enta. 

in  anywise  appej  i^^J^tl  tZl  "T"'  "^'""^'"^  ^' 
occupied  and  Vnjoved  or  tl  ,  ''""""'''  '»«'*^'  "««d. 

yearly  and  other  n^n L    iZ  ,         °'^''  '*"''  remaindern. 

and  of  every  part  Id  .'  \  ""'^  ^'^'^^'^  "^  ^''«  «"»°  l«nd« 

title.  lnte.:t.^21ru  :t^^^^  "'"^  ''"  '''  --«'  ^^«^^ 
«on.  claim  and  dema  Jlhalev  ^^  rT'"'  '""''  P^'^^'" 
of  or  upon  the  same  Lnd?a!7  ^'^°''''"  '"'  *"'  «"t 

with  thdr  and  every  otll        """''  ^"'^  '"'^  ^''''^  '^^'^of 
uu  every  of  their  appurtenances  ( ,/) 

inwrted  ia  writ™-  ..iT  S^        '  "^  '""""""S  "■»^»  «ro 
said  tad.  „„,y°ui„l„°^T^r"°'  '"'"'"«  "■"  *e 

•o  H.,  who,  „„  .„  ta,w,„e„t  of  •„  e.  -«  wZl  ''^°""«•»» 
for  it.    M.  now  bron.l,.  .i,-        ""«'-"  '"llMg  due,  distrained 

w«  held  thrm  Zeoti^r" "  r°«'°'  ^""-'-  ■' 

for  with  inte^st^rdCl^.T"";": "'"  "°°"'"  ■"«""-' 
the  autaequent  one   iZ  ,'""'""  r"™™  "»°"«lled 

•^'ins  we«  ™it>  ITv  *•  '      "'°  ""^  «Per-added  in 

*i»i'Lrn?dr  ;r j;r"V''""'"  -  '»■'*' 

intended  to  give  a  lien  J  ,i  '^    •""  """  evidently 

held  that  the  ZntZ^'J^l  T"'^  "'  "■"  """"^V.  "  -; 
"'^  "*^  sufficiently  created  («) 

f* ,  n   ?  ^-  -^"r"'  0883),  6  Ont.  lav 
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A  deed  poll  to  aecure  a  sum  of  money,  in  whioli  the  words 
passing  the  estate  were  "  mortgage  all  that  certain  parcel  of 
laLil,  etc.,  to  have  and  to  hold  the  aforesaid  land  unto  the  suid 
J.  R.  his  heirs,  executors,  administrators  and  assigns  was  held 
sufficient  to  pass  the  right  of  possession  to  the  grantee  (6).  In 
an  instrument  under  seal  the  words  "  and  for  securing,  etc.  the 
said  P.  P.  doth  hereby  specially  bind,  oblige,  mortgage,  and 
hypothecate  the  said  piece  or  parcel  of  land,  etc."  pass  no 
interest :  and  they  only  show  an  intention  to  create  a  charge  or 
lien  (c). 

Under  s.  5  of  the  Act  respecting  Mortgages  of  Real 
Estate  (d)  there  shall  be  deemed  to  be  included,  and  implied  in 
every  conveyance  by  way  of  mortgage,  the  following  covenants 
by  the  person  who  conveys  and  is  expressed  to  convey  as 
beneficial  owner,  namely:  (1)  For  payment  of  the  mortga^"* 
money  and  interest  and  observance  in  other  respects  of  the 
proviso  in  the  mortgage.  (2)  Good  title.  (3)  Right  to 
convey.  (4)  That  on  default  the  mortgagee  shall  have  quite 
possession  of  the  land.  (5)  Free  from  all  encumbrances. 
(6)  That  the  mortgt^or  will  execute  such  further  assurances  of 
the  said  lands  as  may  be  requisite.  (7)  That  the  mortgagor 
has  done  no  act  to  incumber  the  land  mortgaged.  These  cove- 
nants are  according  to  the  tenor  and  effect  of  the  several 
and  respective  forms  of  covenants  for  the  said  purposes  set 
forth  in  Schedule  B  to  the  Act  respecting  short  forms  of 
mortgages  (e). 

The  insertion  of  the  wonl  "calendar"  before  the  word 
"  month  "  in  the  words  given  in  column  1,  No.  13  of  the  second 
schedule  to  the  Short  Forms  Act,  R.  S.  M.  (1902),  c.  157,  does 
not  prevent  the  mortgagee  getting  the  benefit  of  the  wording  of 
the  corresponding  long  form ;  and  when  the  words  of  the  short 
form  above  referred  to  are  followed  by  the  words  "should 
default  be  made  for  two  months  a  sale  or  lease  may  be  made 
hereunder  without  notice."  Held,  that  these  words  were 
effectual  to  enable  the  mortgagee  to  make  a  valid  sale  and 

(6)  Vamieliiuler  v.  Vanddinder  (18tH),  14  U.  C.  C.  P. 
(c)  Doe  ex  dem.  Ron  v.  Pop«<  (18.'>3),  8  U.  C.  R.  574. 
(./)  R.  S.  O.  (1897),  c.  121. 
(«)  R.  S.  O.  (1897),  c.  120. 


"^  ■-:-('■: 


■"Mh^'2 


^M&l 


COVENANTS  IMPLIED  IN  M0BTOAQE8 


S6ff 


conveyance  of  the  whole  estate  mortgaged  without  givin-  any 
notice  whatever  of  his  intention  to  do  so  (/). 

In  a  conveyance  by  way  of  mortgage  of  leasehold  property, 
the  following  further  covenant  by  the  person  who  conveys  and 
1^  expressed  to  convey  as  beneficial  owner  is  implied,  namely: 
That  the  lease  or  grant  creating  the  term  or  estate  for  which 
the  knd  IS  held  is,  at  the  time  of  conveyance,  a  good,  valid  and 
effectual  lease  or  gmnt  of  the  land  conveyed,  and  is  in  full  force 
unforfeited  and  unsurrendered,  and  in  nowise  become  void  or 
voidable,  and  that  all  the  rents  reserved  by  and  all  the  cove- 
nants, conditions  and  agreements  contained  in   the  lease   or 
grant,  and  on  the  part  of  the  lessee  or  grantee  and  the  persons 
deriving  title  under  him  to  be  paid,  observed  and  performed 
have  been  paid,  observed  and  performed  up  to  the  time  of  con- 
veyance    "And  also  that  the  person   so  conveying  or  the 
persons  deriving  title  under  him.  will  at  all  times,  as  Ion.  as 
any  money  remains  on  the  security  of  the  conveyance,  pay 
observe  and  perform  or  cause  to  be  paid,  observed  and  per- 
formed all  the  rents  reserved  by  and  all  the  covenants,  con- 
ditions and  agreements  contained  in  the  lease  or  grant  and  on 
he  part  of  the  lessee  or  the  grantee,  and  the  persons  deriving 
itle  under  him  to  be  paid,  observed  and  performed  and  will 
keep  the  person  to  whom  the  conveyance  is  made,  and  those 
deriving  title  under  him.  indemnified  against  all  accidents 
proceedings,  costs,  charges,  damages,  claims  and  demands   if 
any,  to  be  incurred  or  sustained  by  him  or  them,  by  reason  of 
the  non-payment  of  such  rent,  or  the  non-observance  or  non-per- 
formance of  such  covenants,  conditions  and  agreements,  or  any 
of  them  ^).    In  a  mortgage  where  more  persons  than  one  are 
expressed  to  convey  as  mortgagors  or  to  join  as  covenantors 
the  implied  covenants  on  their  part  shaU  be  deemed  to  be 
jomt  and  several  covenants  by  them;  and  where  there  are  more 
mortgagees  than  one  the  implied  covenant  witJ^  them  shaU  be 
deemed  to  be  a  covenant  with  them  jointly  unless  the  amount 
secured  .s  expressed  to  be  secured  to  them  in  shares  or  distinct 
sums,  xn  which  latter  case  the  implied  covenant  with   them 

(/)  Ite  Cotter  (1904),  U  Jlan.  L.  R  485 
(g)  K.  S.  O.  (1897),  c.  121,  8.  5.  ■ 
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shall  be  deemed  to  be  a  covenant  with  each  severally  in 
respect  of  the  share  or  distinct  sum  secured  to  him  (h).  The 
above  sections  apply  only  to  mortgages  made  after  the  first 
day  of  July,  1886. 

In  the  N.  W.  T.  in  every  mortgage  there  shall  be  implied 
against  the  mortgagor  remaining  in  possession  a  covenant  that 
he  will  repair  and  keep  in  repair  all  buildings  or  other  improve- 
ments erected  and  made  upon  the  land,  and  that  the  mortgagee 
may  at  all  convenient  times,  until  the  mortgagee  is  redeemed, 
be  at  liberty  with  or  without  surveyors  or  others  to  enter  into 
or  upon  the  land  to  view  and  inspect  the  state  of  repair  of  the 
buildings  or  improvements  (i).  An  express  covenant  in  a 
mortgage  overrides  and  excludes  an  implied  covenant  (k). 

A  letter  in  the  following  form,  "  I  agree  to  charge  the  east 
half  of  lot  number  19  with  the  payment  of  the 

two  mortgages  amounting  to  $750  and  I  agree 

on  demand  to  execute  proper  mortgages  of  said  land  to  carry 
out  this  agreement  or  to  pay  off  the  said  mortgages  "  is  not  a 
mere  executory  agreement  but  operates  as  a  present  charge  in 
favour  of  mortgagees  named  upon  the  lands  described  and  may 
be  registered  against  them  (I). 

An  equitable  mortgagee  by  deposit  of  title  deeds  may 
obtain  an  order  for  sale  (m). 

A  mortgage  may  be  set  aside  on  the  ground  of  undue  in- 
fluence, or  that  the  contract  was  an  improvident  one,  M'Qaffigan 
V.  Ferguson  (1908),  5  E.  L.  R.  lOo  ;  and  see  M'Kin  v.  Ontario 
Bank,  post,  p.  SSO^f. 

The  onus  of  proving  that  there  was  no  consideration  for 
the  mortgagor  lies  upon  the  mortgagor,  M'Lojig  v.  Cook  (1907), 
6  W.  L.  E.  269 ;  and  Lockwood  v.  MTherson  (1907),  6  W.  L. 
R.  277 ;  and  see  under  Definitions,  post,  p.  350rf. 

(*)  B.  S.  O.  (1897),  0.  121,  s.  «. 

(«)  R.  S.  0.(1906),  c.  110,8.  108. 

(fc)  mthet  T.  Bearen  (18St7),  5  B.  C.  R.  457. 

(0  Hoo/$letUr  v.  Booker  (1895),  22  O.  A.  R.  175 :  2ti  S.  C.  R.  41. 

(m)  Kerr  v.  Bebee  (1866).  12  Or.  2(»1. 
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MORTGAGE  OF  LEASEHOLD 

The  case  of  aiiUel:  v.  i»m™,  nonm   o  n   ,.. 
bean,  upon  the  „nrtru„«„a  of  ZlhlrtT'      ?'      '  "■  '"' 

«ec„.o„,  ad  J,^,°L  t  X^  „«-'  '"  «.«  >«^  his 
that  to™,  .  renewal  lo^o  foT^lT,  ""  T^'^"  "' 

ye.ra.The.eesee.on^.r.irirZInrr" 
reaemng  .  reveMi„„  „f  one  day  and  th.  ,.„.   company, 

*a  mortgage  .  ooneent  JLLZ^^  '^V  "■"" 
Court,  reveling  the  jndg^nt  of  th=^«„ f^  T°" 
-storing  that  of  Kobertson  J  held  tW^  '''""  "^ 

aa  .hsolu.0  aasignment  o^'tt  lltd tarr"^:""*^ 
««  .herefore  liable  for  the  P-yT^T  of  I'lr^T 
performance  of  the  oovenants  of  the  lea^      I  *" 

».» Mdrit::^ZLg°rdordreiren'trth'' 

assignment  of  the  leaso  nnnr.  fu  consent  to  the 

lease  upon  the  mortgage  must  be  taken  to 

(a)  B.  8.  0.(1887).  a  126. 
(o)  Section  1. 

0.f  fi'^il^^  "•  ^-  «■  **^.  -er.i„g  the  J„d«.ent  of  Co„t  of  App.  ^3 
F. 
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have  given  also  a  consent  to  a  reassignment  upon  payment  of 
the  mortgage  debt,  and  it  was  held  that  the  mortgagee  of  a  lease 
may  relieve  himself  from  liability  to  the  lessor  on  the  assign- 
ment by  way  of  mortgage  with  the  latter's  consent,  by  releasing 
his  debt  and  reconveyicg  the  security  («). 

Where  the  original  lease  contains  a  covenant  not  to  assign  or 
sub-let  without  leave  and  the  lease  has  been  assigned  with  the 
consent  of  the  lessor,  it  cannot  be  reassigned  to  the  original  lessee 
without  the  lessor's  consent.  The  long  form  of  the  covenant 
not  to  assign  or  sub-let  without  leave  in  the  Act  respecting 
short  Forms  of  Leases  (/)  provides  that  the  lessee  and  his 
assigns  sliall  not  during  the  term  assign  the  premises  unto  any 
"  person  or  persons  whomsoever  "  without  the  consent  of  the 
lessor,  and  these  words  include  the  original  lessee  {g).  Where 
the  assignee  of  a  lease  subject  to  a  mortgage  thereof  and  of 
the  rights  of  renewal  and  of  purchase  given  by  the  lease 
exercises  the  right  of  purchase,  the  mortgage  becomes  a  charge 
upon  the  fee,  and  the  purchaser  has  no  lien  upon  the  fee  for  the 
amount  of  the  purchase  money  in  priority  to  the  mortgage. 
The  mortgagor  and  those  claiming  under  him  cannot  assert  title 
to  the  reversion  as  against  the  mortgagee  (/i). 

The  mortgagee  of  a  term  of  years  being  in  possession  will 
at  the  suit  of  the  mortgagor  be  restrained  from  felling  timber 
even  although  he  may  have  obtained  the  consent  of  the 
reversioner  (i). 

If  owner  leases  and  then  mortgages,  the  mortgagee  become 
the  reversioner,  Anderson  v.  Stevenson,  post,  502^. 

(«)  JamxMon  t.  Jxmdon  and  Canadian  Loan  and  Agency  Co.  (1899),  26 
O.  A.B.  116;  30  8.  O.K.  14. 

(/)  R.  8.  O.  (1897),  c.  125,  Schedule  B.  (7). 

(5f)  Munro  v.  Waller  (1896),  28  Ont.  29. 

(A)  Building  and  Loan  Asioeiation  v.  M'Keniit  (1897),  28  Ont.  316  afflrmoil 
24  Ont.  App.  599,  28  8.  C.  B.  407. 

(0  Chithdm  T.  Sheldon  (1850),  1  Or.  318. 
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•e  made  eitherL  w       /    T'""" ''  '^'^'^'^^'^  («)'  »«d  which  may  n-esaa^ry  "* 
made  either  by  way  of  mortgagfi  or  by  pled-^e  (81   1  i fii  '^^""'^"•^  '^ 

^  r       o    V"*)  AAu;.  sccunties  on 
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[part  II. 


^S&^'ril*       68.  A  mortjiajje  of  chattels,  which,  like  an  absolute  assignment 
"*      of  them,  if  commonly  called  a  bill  of  sale,  passes  the  actual  property 

^a^u'r"  "^   '"  *^®  "^°^^  *^  ^^^  mortgagee,  subject  to  redemption.    Moreover, 
monly       where  j;oods  are  already  mortfiaged  or  pledjred,  a  second  mortgage 

vjjJod  bUis  of  of  them  (i.e.,  of  the  equity  of  redemption  in  them)  is  as  good  as  it 
is  in  the  case  of  lands  (6).  Like  other  mortgages  it  may  be  made 
subject  to  a  condition  ;  and  the  possession  of  the  creditor  is  not,  as 
in  the  case  of  a  pledge,  necessary  for  its  validity  (c).  For  many 
years  it  was  considered  fraudulent  {d)  for  the  debtor  to  continue  in 
possession  of  the  goods  mortgaged,  because  he  was  thereby  invested 
with  a  delusive  credit  arising  out  of  such  possession  ;  and  it  was  held 
in  Twyne's  case  {e),  soon  after  the  passing  of  the  statute  against 
fraudulent  deeds  and  alienations,  that  such  possession  was  within 
the  mischief  aimed  at  by  that  Act.  That  rule  still  holds  good  in 
the  case  of  absolute  bills  of  sale,  but  the  continuance  of  the  grantor 
in  possession  under  a  bond  fide  conditional  bill  of  sale  given  by  way 
of  security  only,  when  consistent  with  the  deed,  is  no  longer  regarded 
as  even  prima  facie  evidence  of  fraud  {/),  although  under  the 
complicated  regulations  of  the  Bills  of  Sale  Acts,  and  the  order  and 
disposition  clause  of  the  Bankruptcy  Act,  such  continuance  in  posses- 
sion may  render  such  securities  extremelv  hazardous. 


Effect  of 
proviso  that 
mortgagor 
shall  remain 
in  possession 
until  default. 


64.  A  proviso  that  the  mortgagor  of  goods  shall  remain  in  posses- 
sion until  default,  operates  as  a  re  demise  by  the  mortgagee,  who 
cannot  sup  for  the  goods  until  default  has  been  made,  or  until  the 
expiration  of  the  time  limited  where  notice  for  payment  is  to  be 
given  upon  default ;  and  the  mortgagor  may  maintain  an  action  for 
interference  with  his  possession  during  the  term.  Such  a  proviso, 
however,  will  not  prevent  the  mortgagee  from  exercising  an  express 
power  to  take  posses.sion  upon  the  happening  of  other  contingencies 
though  no  default  has  been  made.  The  re-demise  only  entitles  the 
mortgagor  to  the  use  of  the  chattels,  and  if  he  or  his  trustee  in  bank- 
ruptcy sell  them  during  the  term,  it  will  be  a  disclaimer  of  the 
tenancy,  and  the  mortgagee  or  his  assignees  may  sue  in  respect  of 
the  conversion  (g).  There  may,  however,  be  an  express  or  implied 
licence  to  the  mortgagor  to  deal  with  the  goods  in  the  way  of  his 
trade.  So  long  as  he  does  so,  a  bond  fiAe  purchaser  from  him  will 
be  protected  ;   but  if  they  be  sold  otherwise  than  in  the  ordinary 
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(6)  Uaher  v.  Martin,  24  Q.  B.  D.  272. 

(c)  Mavgham  v.  Sharpe,  17  C.  B.  (n.s.)  443 :  10  Jur.  (n.s.)  98fl. 

[d)  Ptr  Lonl  Habdwk  ke,  Ryall  v.  RoUr.  1  Atk.  167. 
(<■)  3  Co.  80. 

«/(*  ^''""«"  "■  Dawson,  18  C.  B.  355  ;    Martiiidale  v.  Booth,  3  B.  &  Ad.  498  • 
//ofe  V.  Metropolitan  Sahon  Omnibus  Co.,  28  L.  J.  Ch.  777  ;  Bced  v.  Wilmot.  7  Bing! 


iO)  Frtir  V.  Billlcsion,  7  Ex.  152;    BrltrUi/  V.  KnidiiU.  17  Q.  B    937. 
^atlonal  Guardian  Assurance  Co.,  re  Francis,  io  Ch.  D.  4{>». 


tUp. 


■^'. 


I 


•«:.A^: 


■"^w.^sr., 


CHAP.  III.J     MORTGAGES  OP  PERSOXAL  CHATTELS, 
course  of  business,  the  sale  will  h«  Ko^  *u      l  .i 

an  express  right  to  maJce  iiso  nf  f  ll        ^°^  '«ct  A).     And  if  there  be 
such  of  them  as  arrperislb/etrr^'-   ^Tf  V^'^'^"^  '^  --»™« 

or  otherwise  dealt  wftla-lf  th^JK  ^  T^^'""^'  '^'^  ^*""°*  ^'  «"'d 
.  '  '^"'^  *•'  'f  there  had  been  no  grant  (t). 

may  even,  subject  tote"  pro^^InTofl^  ^'t    "« 

after  referred  to,  create  a  v«  i^  •?  "^  ^^'^  ^'^'^  ''^'-^'n- 

not  yet  in  existence  ^o^^d^^t  TZ'TVr''''  ^^"P^^*^ 
out  of  which  the  property  mavarLThPrT'"'  '"''''^'  '"  *^"' 
all  the  tithe  wool  whk^h  he^mv  hat  ^^''f'''  "  P^''^^"  ^^Y  «rant 
he  shall  have  none     and  onT nn  T^.  ?  ^'•'"'■-  '^""^^  P^'^'P^ 

shall  ariseuponit  a;d  theplLtv  sh!?,  '"''  ''^  '™^^^  ^'^■'^ 
are  extant  (J.     So  a  vahd  mort5  ^u ''  ^'  '"""  ^'^  ^'^^  ^^i^- 

to  arise  from  a  whalin"  vov^r^r  "'^  ""'  '""^^  ''^  ^'^^  P^-^"- 
and  of  the  frei-^ht  to  arisIunL  T /"  "'''"'''  °^  prosecution  (m)  ; 
intended  vovage  n)  and  futu  e'fr  .7  ""*T'  '"  ^"P^^*  «^  - 
the  ship  (o),  and  il  ie;nrsl^L;i  ^^^^^^^^^^  t  7 1  ^ '  ^'' 
tion  be  not  permanent  but  «nl,-  ^     ;u  '      ^^'^^  *^®  ^^Paia- 

But  it  has  b'een  heM  ih^^  f::  w  ;;  li^^^^^^^^^  °^  ^'^^  --*>'  (^)- 
interest,  a  man  cannot  .'r 'n!  T^  ?  ?^  *"  ^''"^'  "^  P°t«ntial 
sheep  which  he  II    buXlr^^^^^^  «hall  grow  upon  the 

reconcile  this  with  the  r««!!T^^^  :  ,*  '*  «eems  difficult  to 
infra  (67).  An  astnment  nf  ..  '  f '^  ""^  *^"^«  ^^^^"^d  to 
held  not  to  pass  aTlSThe  oil  obf' 'f ''  '^^  ^  '^^'P  '^^^  ^'^  »>-» 
contemplated  at  the  da  e  of  the  ""  '  '°^'"^'  "^'^^  ^^^  '^"^ 

was  not  referred  to  a««%'nment  (r).  but  there  the  oil 

66.  An  incomplete  chattel  mav  ^Un  h^  ti.       i.- 
comprising  a  contract  to  complete   t  and  t    ^^^""'  u  '  '''""'>^ 
appropriated  for  its  comnlefrnoVi     .     ""  """^  *^«  materials 
bvU  a  contract  rlteVh^ttl^^^^^^^^^  ^"^ 

though  not  .ctuallv  attached  thereto  it  be  h      5'  ^T'^^  *"^' 
in  the  assignee  (s).'  '     '"  ^^  ^°""d'  «"d  will  vest 

(A)  National  Mercantilf  RnnU  „    u 

(0  Oak  V.  Burnell.  7  Q.  B.  850. 
{'•)  ffarp.  A'f /m«,  De  G  352 

Z°ztz::  s^-sti- • '■«  •■  ~-  -  M„. .  w.  „. 

In)  Leslie  v.  Oulhrie,  I  Sc.  683. 

(.)  r^  Wane,  8  Pr.  273.  pT;  ^tl  i^^  ^^  *««• 

(7)  Urantham  v.  Hawleu  HnK   iio      »      . 
authorizes  liens  oi,  future  w,^l  «n,l        J?  ^ct  of  .S.  Australia,  18,-,.-,-i8r,(i   v„  4 
Sec  .4,.,  V.  50UM  .4S,rir.t"^rrp°^  r'^-.p-  -'"oittli^erv: 

1^;  ^<^-,«.on  V.  Mncdonnell,  5  Mau.  &  sV^S  "'"'"■ 

(«)  ife«/  V.  Fairbanks,  I  C  L  R  7S7  .    ti-    J 

.  i  I..  1.  K.  78,  ;    noodsy.  Russell,  5  B.  &  Aid.  942. 
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OP   8ECURITIKS   BY  CONTRACT.  [PART  II. 

67.  Upon  the  principle  that  specific  performance  would  be  decreed 
in  equity  of  a  contract  to  assign,  when  property  which  answers  the 
description  comes  into  the  possession  of  the  mortgagor,  an  assign- 
ment of  chattels  not  in  the  mortgagor's  possession  at  the  date  of  the 
assignment  will  pass  (but  subject  to  the  operation  of  the  Bills  of 
Sale  Act,  1882)  (118),  an  interest,  which  will  attach  upon  such 
chattels  as  have  been  assigned  by  a  sufficiently  specific  description, 
when  they  are  acquired  (<).    So,  a  licence  to  seize  the  chattels  under 
which,  before  the  Judicature  Acts,  no  interest  would  have  passed 
until  the  chattels  were  seized  by  virtue  of  it,  may,  upon  the  con- 
struction of  the  instrument  in  which  it  is  contained,  operate  as  a 
present  assignment  («).    But  until  the  property  is  acquired  there 
is  only  a  liability  on  a  contract  which  is  provable  in  the  bankruptcy 
of  the  person  who  contracts,  and  from  which  he  is  released  by  the 
order  of  discharge  (r). 

68.  Questions  whether  and  to  what  extent  securities  upon  chattels 
were  intended  to  affect  more  than  the  present  property  of  the 
grantor,  most  frequently  arise  in  mortgages  of  furniture  and  stock- 
in-trade,  and  of  the  machinery  and  fixtures  contained  in  manu- 
factories ;  the  chattel  or  other  nature  of  which  latter  has  also  been 
the  cause  of  much  discussion.  In  considering  these  questions,  it 
may  be  premised  that  where  property  is  purely  of  a  movable  nature, 
a  clear  intention  must  be  expressed  or  implied  in  the  security  to 
affect  such  as  is  subsequently  acquired  or  brought  upon  the  mort- 
gaged premises.  Such  an  intention  has  been  held  to  arise  on  a 
mortgage  of  farming  stock  and  of  the  mortgagor's  tenant  right  and 
interest  yet  to  come  and  unexpired  in  the  farm  and  premises,  which 


Re 


(I)  Holroyd  v.  Marshall,  29  L.  J.  Lh.  Gjo  ;  30  L.  J.  Ch.  38j  ;  33  L.  J.  Ch.  103  • 

'xve  V.  Whitmore,  33  L.  J.  Ch.  03  ;  Lazarm  v.  Andrade,  49  L.  J.  C.  P.  847  ■ 
LecUham  v.  Amor,  47  L.  J.  Q.  B.  581  ;  lie  D'Epineuit,  Tadman  v.  D'Epineuil,  20 
Cn>  tJ*  too. 

Before  the  Judicature  Acts  a  grant  of  goods  not  in  existence  or  not  then  belonging 
to  the  grantor  was  inoperative  at  law  unless  the  grant  was  ratified  after  the  grantor 
had  acquired  the  property.  {Lunn  '■.  Thornton.  1  C.  B.  379  ;  Gale  v.  Bumell, 
7  Q.  B.  850.)  Such  a  ratification  being  sufficientlv  shown  where  tj>c  grantee  took 
possession  of  the  property  with  the  consent  of  the  grantor.  (Hope  v.  Hatjlei/, 
■5  El.  &  Bl.  830.)  Otherwise  a  legal  security  upon  such  property  could  be  created 
only  by  a  licence  to  the  creditor  to"  take  possession  of  it ;  by  which  licence,  so  long  as 
It  was  not  acted  upon,  no  legal  title  passed ;  but  w  hen  executed  tlie  mortgagee's 
title,  if  the  property  were  sufficiently  described,  was  as  good  as  if  he  had  been 
•lirectly  put  into  possession  by  the  mortgagor  himself.  {Congrfi'"  v.  Evtils  10  Kx 
298;  Holroyd  v.  Marshall,  10  H.  u  C.  191  ;  lielding  v.  Redd.  3  11.  &  C.  955  ;  11 
Jiir.  (n.s.)  547.)  And  an  instrument  intended  to  be  an  assignment,  but  void  as 
such,  might,  if  it  contained  apt  words,  be  trcatc<l  as  a  power  to  take  possession 
of  the  aftcr-acquirod  property.  {Hope  v.  Hayky,  5  El.  &  Bl.  830.)  A  subsequent 
assignment  by  the  mortgagor  before  the  proiXTtv  had  been  seized  by  the  tir-^t 
mortgagee  amounted  to  a  revocation  of  the  licence. "  (Can  v.  Acranum,  11  Ex.  5Wi ) 

But  by  the  effect  of  the  Judicature  Act,  1873,  s.  25  (11),  the  equitable  doctrini- 
stated  m  the  text  now  prevails  (see  Anon,  \V.  N.  (1875),  p.  203  ;  Anon,  W.  X. 
(1876),  p.  64. 

(u)  ReetJC  v.  Whitmnrf,  mpra. 

(v)  Collyer  v.  Isaacs,  19  CIi.  D.  342  ;  foUowed  Wilmot  v.  Alimi,  [1897]  1  Q  B  17  • 
a  case  of  mortgage  of  future  book  debts. 


i^M 
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CHAP.  III.]      MORTOAOKS   OP   PERSON'.^L   CHATTELS. 


term  (x)      R  ,f  if        l  *'''*  *^  ^^"""^  t°  <^«"e<^t  durinc  the 

to  enter  .nd  ^vT^^Z     ■""" '"  «■"  "">«>.-l<ee  on  default 
Anda/brtM)nwillfl,„<.K»        T        ,        ^   ^  *°  ^"*"'«'  property. 

.opro^;Tclt;t.:;;^ri«,;TTnihlT"'^-'^^^^ 

the  reactive  provUions  ol  4^^.=  ,"."«>«' "»«.">oreover, 
the,  render  .«i«„n,.:2  ^HurTattrS""  '""  ■"°"«"«''' 

liinrl      UT.of»       •  *"^*'  "'^'y  o'^  'n  a  qualified  manner  fixed  to  the  ^"'^  """"lly 

"  n  u^mZ'^  k":ir ''  'rr  '"*•"""■''"«  '*'''  '^»''  =. 

relaxed  for Tfl,      ?.    ■       ',  '"'  "'°"«''  *'»  ™l»  >>«"  leen  so  far 

(x)  Ptteh  V.  rwin,  15  Mee.  &  W.  110 

S2fSl^'""""'''*'"'-*«''2«;  6  Scott.  N.R.  967 
(J)  Axp.  Stephenson,  12  Jur.  6. 

(«)  fwfer  V.  Z>i«m,  12  CI.  *  Fin    lio .    v  #1 
Cotton.  «  iVtt</er.  2  Mont    D    &  l^fr  '  ^f     rr'  ^""'''  2  K.  &  J.  536  ;   Exp. 

tl  ITf^:""  "'t  ^"""'"^  ^''^•'•'"'  ^°-  ^•"  ^*-/'-.  37  Ch.  D  64 
(c)  flace  V.  /'ago,  4  Man   &  Rv   977     /-.  i  /-      1    '  v-u.  v.  04. 

appurtenances."  *  '  '**'^'*  *™d«  fixtures  passed  under  the  word 

a  &  De  G.  631  ;  Exp.  Couell.  12  Jur  411      ivf  ^p"*''  =  nT  ■S'"""'^"^.  1  Mont 

"ufry  V.  Butlin.  L.  R.  8  O  B  2flr7:  >-    '  "'^t"^  v-  -ffod/^on,  L.  R.  7  C.  P.  328  • 
"x'^re.  32  W.  R.  450  ;'i?«.?v^S;.?3^i,r„rf  iSj  fK^-B^aUs^  '  ^"^ '*' ' 
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OF  SKCURITIES   BY   CONTRACT.  [PART  II. 


Paragra/ihg  of  the  latter  (/).  Thin  onHcquence  will  follow,  independently  of 
69  70  ^py  inferenre  an  to  the  non-ownerwhip  of  the  bankrupt  ariMin<{ 
from  the  custom  of  a  particular  trade  that  the  fixtureH  Hhall  be 
furnished  by  and  continue  to  be  the  property  t)f  the  owner  of  the 
land  (y).  It  in  no  jjround  of  objection  to  thiH  rule  that  the  fixtures 
were  erected  by  a  partnership  firm,  to  one  member  of  which  the 
ruortjiajjed  property  exclunively  belon>ied,  the  mortjjajiee  not  beinj; 
concerned  with  the  equities  between  the  partners  (h).  On  the  other 
liand,  where,  by  custom,  trade  fixtures  belonj;  to  the  tenant  of  the 
mortgajjor,  the  mortjiayee  cannot  claim  them  as  ajjainst  the  tenant  (») ; 
and  a  mort<ja}ior  while  in  possession  may  permit  trade  fixtures  to 
be  put  up  and  renu)ved,  so  lonjj  as  he  does  not  either  materially 
diminish  the  mortfjafzee  s  security,  or  commit  a  breach  of  some 
express  stipulation  in  the  mortjja^'e  (k).  But  the  exception 
as  to  trade  fixtures  in  favour  of  a  tenant  does  not  apply  in  the 
case  of  fixtures  erectetl  on  the  mortjiaged  premises  under  a 
"  hire-purchase  a>;reement,'"  on  the  terms  that,  until  paid  for,  they 
shall  continue  the  property  of  the  manufacturers  who  supplied  them. 
In  such  cases  if  the  mort<;aj;e  is  a  legal  mortgage  and  the  mort- 
gagee had  no  notice  of  the  hire-purchase  agreement  (I),  or  the  latter 
was  made  subsecjuently  to  the  mortgage,  the  title  of  the  mort- 
gagee will  prevail  over  that  of  the  manufacturer  by  virtue  of  his  legal 
title  uidess  the  mortgagee  has  acquiesced  in  their  removal  (»i).  But 
where  the  mortgage  is  an  equitable  mortgage,  and  is  given  after  the 
hire-purchase  agreement,  then,  even  if  the  mortgagee  takes  without 
notice  of  it,  his  title  is  postponed  to  that  of  the  manufacturer  (n). 


Exceptions 
whero 
fixtures 
do  not  pass 
by  mortgage 
of  the  land. 


70.  The  general  rule  as  to  fixtures  is  subject  to  qualifications 
arising  out  of  the  terms  of  the  security.  As  if  two  kinds  of  property 
be  mortgaged,  and  the  fixtures  be  expressly  included  in  one  of  them, 
the  principle  expressio  unius  est  exclmio  alterius  may  exclude  the 
fixtures  annexed  to  the  other.  For  instance,  a  mortgage  (o)  of  a 
foundry  and  of  dwelling-houses,  with  the  bells  and  other  fixtures  in 


( / )  Clark  V.  Crotnuhaw.  3  B.  &  Ad.  804. 

to)  See  Bufford  v.  BUhop,  5  Rust).  346. 

(h)  Erp.  Scarth,  1  .Mont.  D.  &  Do  G.  240;  Exp.  Cotton,  re  .VM««r,  2  Mont. 
D.  &  De  O.  725 ;  CMwick  v.  Su-indell,  L.  R.  3  Eq.  249. 

(i)  Sanders  v.  Davit,  15  Q.  3.  D.  218  ;  54  L.  J.  Q.  B.  J7t>. 

(*)  Ellis  V.  aiover  and  Uobnon,  [1908]  1  K.  B.  388. 

(I)  Be  Samuel  Alien  and  Son*,  Lid.,  [19071  1  Ch.  575. 

(m)  Hobson  v.  Oorringe,  [18971  1  Ch.  182,  distinguishinR  Cumberland  Union 
Banking  Co.  v.  Maryporl  Hematite  Iron  and  Steel  Co.,  [1802]  1  Ch.  415;  and 
Ooiigh  V.  Wood,  [1894]  1  Q.  B.  713  ;  70  L.  T.  297  ;  Betjnolda  v.  Afhhij  and  Son,  Ltd., 
1 1!K)41  A.  ('.  4t!H.  Conf.  Lyon  and  Co.  v.  London  City  and  Midland  Bank,  [1903] 
2  K.  B.  135. 

(n)  Sc  Samuel  Allen  and  Sons,  Ltd,  [1907]  1  Ch.  575. 

(o)  Hare  v.  Horton,  5  B.  &  Ad.  715.  But  quaere  whether  this  would  not  be  too 
rclined  a  dlatincticn  to  be  followed  in  these  dav«. 
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the  houNes,  was  held  to  avcIiwIo  „    * 

thefoundr;.  which  utherwLowouri    r"!  T""  ""^  ™''^''""-^  '"    ''<'"'<^'^'- 

conveyance  of  the  founUr     Jt    heTar'  '''"  ^"""'  '^'  ^'"^ '""''      '^''^ 

fixtures  in  the  mortgaKed  pmpet  wHl  nnT  ^'"""T  ^'«';  "^  «?««*«« 

all  fixtures  were  intenSed  ^H  J     ?''^'•-^'."'/  '«  '"^--'ce  that 

the  place  that  fixed  mac^inerv  whi  ^k"        k      '  '^  ''  ''"  '*''  '"-*"'»  °^ 

buildin,.s  and  nmchinerv  R  .  '•  T  ''^  ^^'  "  '""''*""'«''  "^  ^he 
.reat  caution,  and t^  Teid  m  t  h':;  '•^""*'T  '^  ^^''"'"^'^^  -'^'^ 
of  a  factory  to  one  foHoZ  bva!  '"■^'"  ^^'  "  "'"''  '""^^^^W^ 

containedin  It  to  antS^^r):  ^  "'^«''«^^  "'^^^^^-^  the  machinery 

JLl'::1:-;^^^^^^^^  «-^*»-V"  the  mort«a,ee  of  the  H.U.  .  . 

ofw.hoidaswei.a:::^t;^;x,:'::n;sSti:r"^^^^ 

to  hxtures  both  existin.'  and  mM,.  I        ,    ""^  "^-"'^ ""^ic mortjiajree  land.  oxUmN 

Where  a  deoositpd  ,°;"""""?^' ^''^  fi-^ture,s.  or  no  memorandum  («). 
for  a  new  lease  whir        '""  '"P"'"'^'  ""  ^^"'^^^'^'^t  ^a''  "adt 

voluntary  surrendeTThl        parties  or  privies  thereunto,  lest  by  a 

hath  in  law  a  contLuan  e     \'^"'''f''  '^^  ««tate  surrendered 

and  sever  the  fivf,,;T"  ^  mortgagee  may  therefore  enter 

sever  the  fixtures  notwithstanding  the  surrender  of  the  term  (d). 

(p)  Mather  v.  Fraser.  2  K   *   T    \ia  i  , 

machinery  to  be  a<l<ic<J   see   i/^,„,;j^>    '  ,?"''  ^°'"  **>°  "ff**'  of  «orU»  relatini?  t,. 

(7)  rra/^pe*  v.  barter,  2  Cr   &  M    i^l .'  "      i  ... 

;n-».)  17  :  6  El.  &  Bl.  870.  ^  '    '"''  "''«  »"'«'■/««  v.  i'e«/./o„f.  3  j^^. 

(r)  Whilmore  v.  i^wp^on.  23  Bcav.  313  :  3  Jur  fv  s  » •>,„ 

(a)  i:jry.  /-rice,  2  Mont.  D   &  Do  f -    -.is      r        „      , 
(.)C.Lit378b  •'■■'■  "■■''■'■ 
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OF  HECURITIES   BY   CONTnAfT.  [PART  II. 

72.  Ah  to  the  i  xtent  of  the  term  "  fixturen  "  (e),  whatever  is 
of  itHflf  Hunk  or  is  built  into  any  fabric  which  in  sunk  into  the  uround, 
or  iH  fixed  by  cement,  mortar,  screws,  solder  or  other  pcrnmiient 
fastening  to  any  such  fabric,  or  to  any  part  of  the  building  itself, 
either  above  or  below,  and  although  it  may  be  removed  without 
injury  io  tne  building  (unless  it  has  been  agreed  or  can  be  inferred 
from  the  acts  of  the  parties  that  it  shall  be  severable  (/)),  is  considered 
to  be  annexed  to  the  land.  Such  may  be  a  steam  engine,  steam 
hammer,  engine  boiler,  cross  shafting  in  a  factory  and  the  Mts 
connecting  it  with  other  machinery  (g),  furnace  of  fire  brick  and  iron, 
coke  oven,  still,  malt  mill,  gas  fittings,  straightening  plates  laid  on 
brickwork  and  bedded  in  the  earth,  so  as  to  form  part  of  the  floor, 
rails  fixed  to  sleepers  embedded  in  ballast  (A),  and  other  fixed 
inachinerv  (t) ;  and  even  gold  and  silver  absorbed  into  the  brick- 
work of  a  smelting  furnace  {k).  But  a  bed  plate  only  laid  upon  and 
not  fixed  to  a  foundation  sunk  in  the  ground,  cutters  l,ept  in  places 
b}-  wedges,  cisterns,  and  generally  such  articles  as  are  kept  in  place 
by  their  own  weight  only,  though  resting  upon  foundations  fixed 
to  the  soil,  do  not  pass  (/),  unless  they  have  during  the  existence  of 
the  mortgage  been  substituted  for  similar  articles  which  were  fixtures, 
ex.  gr.,  where  "  dog-grates  "  not  physically  fLxed  to  the  structure 
of  a  house  were  substituted  for  ordinary  fire  grates  which  were  so 
fixed  (m). 

Neither  do  such  articles  pass,  as,  though  partly  embedded  in  the 
soil,  or  screwed  or  nailed  to  the  fabric  of  a  building  have  not  been  so 
placed  in  order  to  fix  them  permanently ;  as  for  instance  carpets 
nailed  to  a  floor,  or  seats  screwed  to  the  floor  of  a  theatre  in  com- 
pliance with  the  rules  of  a  local  authority  merely  to  prevent  them 

(e)  See  Smith  v.  Staclare,  32  W.  R.  459,  as  to  what  securities  upon  fixtures 
require  registration  under  the  Bills  of  Sale  Act  (87). 

(/)  LaneatUr  v.  Eve,  5  0.  B.  (s.s.)  717.  And  see  Exp.  Moore  and  Rabinson'n 
Banking  Co.,  14  Ch.  D.  37C,  and  Reynolds  v.  Athby  and  Son,  Ltd.,  [1904]  A.  V. 
46(1 ;  and  as  to  gas  engines,  Hobson  v.  Ooninge,  [1897]  1  Ch.  182  ;  Croealey  Brof 
Lid.  V.  Ue,  [1908J  1  K.  B.  80. 

(g)  Sheffield  and  South  Yorkshire,  etc..  Building  Society  v.  Harrison,  15  Q.  B.  D.  35s. 

(A)  As  to  the  apparatus  for  the  manufacture  of  gas  and  as  to  gas  meters,  Th 
Queen  v.  Inhabitants  of  Lee,  L.  R.  1  Q.  B.  241. 

(i)  Malker  v.  Fraiicr,  2  K.  &  J.  530  ;  Haley  v.  Hammersley,  3  De  O.  F.  4;  J. 
587;  Wulmsleif  v.  Mihe,  «  Jur.  (n.s.)  125;  7  0.  B.  (N.s.)  115;  Metropolilan 
Counties,  etc.,  Socieli/  v.  Hroir.i,  26  Beav.  4.54  ;  Horn  v.  Baker,  9  East,  215 ;  Ackroi/d 
V.  Mitchell,  3  L.  T.  (x.s.)  236  ;  Exp.  Astbury,  Exp.  Lloyds  Banking  Co.,  L.  R.  4  (li. 
027,  037  :  Turner  v.  Cameron,  L.  R.  5  Q.  B.  300  ;  Cross  v.  Barries,  46  L.  J.  Q.  B. 
479. 

(t)  Tottenham  v.  Swan/iea  Zinc  Ore  Co.,  52  L.  T.  738. 

(/)  Metropolitan  Counties,  etc..  Society  v.  Brown,  supra  ;  Mather  v.  Frazer,  stipro. 
See  Exp.  Astbury,  Exp.  Lloyds  Banking  Co.,  L.  R.  4  Ch.  630 ;  and  Longbottnm  v. 
Berry,  L.  R.  5  Q.  B.  123  (approved  in  Sheffield  and  South  Yorkshire,  etc..  Building, 
Snrirly  T.  H.-frria.'.v,  s'.ipr.-;)^  ff.r.'-.th.-r  Tr.3--.hir.fry  thfn-  dccidpi!  to  lie  fixtures,  and  for 
particular  thinps  which  have  been  held  to  come  within  the  denomination  of  fixtures. 
See  Gratly  on  Fixtures  and  D'Eyncourt  v.  Gregory,  L.  R.  3  Eq.  382. 

(m)  Monti  v.  Barnes,  [1901]  1  Q.  B.  205. 
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being  moved  by  the  audienc.  („),    Himilarlv  8trai«htenin«  piuie« 
winch  have  acadentally  ponetratod  the  Mroun-I.  or  X,Lh  and 

.   be  more  or  IeH«  capable  of  use  in  a  detached  «taL    Such  may  bo 
t  e  stone  of  a  mdl  removed  for  the  purpose  of  repair  or   he  anvH 
ol  a  stean.  hammer.    The  same  rule  is  also  ap,    -abl     n   he  case  o 
mach,nery  not  of  a  fixed  kind  ;  so  that  such  separate  alnctrof  a 
„Trt  o?r  T  """^.'^  ''''  '''  ^P^'^^-'^  -  '"'ended  Loused  as 

.ortga^e  o,^«hip  aC^h^its  ttle^^ap^rLtrt^^^ 
^  a  chronometer  then  on  board  belonging  to  roreH 

Section  II. 

^'  ^M«!5*''^  **'  ^^^  ^*"«  «>^  Sale  Acts  on 
MoPtgagea  of  Personal  Chattels. 

Securities  on  chatteU  are  tumUu  creaitA  .iik..  ».      i  j         .  pabaobaph 

SUB-SKOTION  (1).-^,  CO  .kat  instruments  ,iven  by  .ay  o/selL 
for  money  fall  within  the  Acts. 

The  Acts  do  not  comprise  even,  written  security  on  chatteU  ,, 

f^-'yf  "Bill  of  Sale  "for  purposes  o/tUAcl.  -         -     " 

iipecified  instruments  onlu  bills  of  aaU  if  ;«y.„j-v  .        '^ 

transfer  of  property  ^  ^  ^"^"^  ^  ^^  "'  '*^  ""-■ 

— '1 ;i_l' -J 79 

(n)  Lyons  and  Co.  v.  London  City  and  Midland  Bank  f  l»OlT  9  K^lTiQi 

(p)  Hutchinson  v.  Kay,  23  Beav.  413. 
(?)  Boyd  V.  SAorroct,  L.  R.  5  Ra  72  •   //,  "„«j       r/  j 

(r)  Pface  V.  i-affff,  4  Man  &  Rv  277      v^»        \"'^'""''  ^  «•  7  C.  P.  328. 
liixou,  12  U.  &  F  ai2  '''■  ^"  •   ^'^  ^  ^-  ■^'^**^.  2  K.  &  J.  030  ;  Fisher  v. 

4  a  S  "  *'^'"''  '  «•  *  ^-  '7« '  ^'P-  ^^-ry,  E.p.  Lloyds  Bankin,  Co.  L.  R. 
W  Langton  v.  Horlon,  6  Jur.  911. 
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SiTB-sECTioN    (2). — As  ta   the    meaning   of   "  personal   chattels  " 
under  the  Bills  of  Sale  Acts. 

liilU  of  sale  do  not  fall  within  the  Act*  units*  they  relate  to  pertunal 

chtUtcU  lU  defined  by  the  Act»  . .  . .  . .     84 

SUttiUory  definition  of  permmil  challeln  ..  . .  . .     85 

Exceptiotu  from  the  definition  of  personal  chattel*     . .         . .         . .         . .     86 

Questionniile.    whether   fixtures    attached    to    ropyhotds    are    within    the 

exceptions   . .  . .  . .  . .     87 

Wluit  constitutes  a  "  seimrnle  assignment "  of  crops  or  fixtures  so  as  to 

tnnke  them  personal  chattels  ..  . ,  . .     88 

Trade  machinery  if  in  fuel  a  fixture  and  not  made  severalile  by  the  mortgagee 

is  not  a  personal  chattel  within  tlie  Acts  ..  ..  ..  ..89 


Sub-section  (3). — Conditions  and  restrictions  compliance  with  which 
is  essential  to  the  mliditi/  of  a  bill  of  sale  given  by  way  oj 
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tt' luU  is  sufficient  complinnee  with  statutory  form 

If  the  statutory  form  cannot  be  complied  with  the  security  cannot  be  given 

Statutory  form  does  not  apply  to  attornment  clauses  .. 

Principal  decisions  as  to  compliance  with  statutory  form 


What  stipidations  for  maintenance  and  defeasance  of  security  are  alloioed 

to  be  added  to  the  statutory  form  .. 
Covenants  which  have  been  disallotced 

What  powers  of  sale  are  allowed 

What  omissions  from  statutory  form  are  allowed 

CoUateral  documents  adding  to  provisions  of  a  bill  not  allowal)U     . . 

Hills  to  secure  less  than  301. 

What  is  sufpcient  statement  of  the  consideration 

AHesttttions  of  the  bills  of  sale 

Registration  nmv  essential  to  all  bills  given  as  security  for  money   .. 

Registration  no  longer  a  protection   if  goods  left  in  grantor's  order  and 

disposition  at  date  cf  his  bankruptcy 
The  manner  of  registering  bills  of  saU 

What  is  a  sufficient  copy  for  purposes  of  registration 

Contents  of  statutory  affidavit  .. 

Certificate  of  registration  not  conclusive  evidence  of  completeness  of  affidavit 

Local  registration  outside  London 

Extension  of  time  for  registering  bills  of  lale 

Provisions  as  tu  keeping  and  inspecting  register,  fie. 

Reneieal  of  rri/islralioh  necessary  every  fiix  years 
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(f  Ao/ awoun/a  to  true  o«-n«r*Ai> 

BMojMl^  of  Suture  acquired  chaUrU 

'^'"»f*"leofchatieU,^belo»i,i,^lo,jranloy         '.[         \[ 

oy  tlie  Acta  or  only  in  part. 

"^'in::'""^"":':'  **"  .•"'" """ "-  '"^"-^  ^-"'"  ^^"  -«. 

V^truhatcircumslaiu-eatotaliyvoid '"  ■120 

Evtn  where  bill  of  sale  Mall,,  ,^id  ,he  eMire  documn.t  ..hi.L        /  ^       •  ' "     '^l 
not  neceamrily  so  aorumnil  whirh  contains  it  is 

Necessity  of  pultin,  colUueral  securitie^  i.  separaie  'instru.nents     ]  [ 

Section  II. 

Of  the  Effect  of  the  Bills  of  Sale  Acts  on 
MoPttrages  of  Personal  Chattels 

practice  «uch  securities,  oZ  Th  n  X^;  pair '  =   f  '"  ^y  ""' 
nvariably  reduced  into  writing    owb'   to     h^       '  ""^  «''""'<^  ;-t«V.it,.or 
attendant  upon  a  securitv  dependiron  the  llT"'  ^'''''iX^'^ 
a.th,  and  continued  cxistence'of  theCtfalX  ''  ''"'^  '"""'^"• 

ledfies  (c)  andTens  W^      .   ,        *,^*"''*^^'""«  (*)  ^    ""d  therefore  -""«-  -n.l 
icuf,t«  ^c;  ana  liens  (rf)  not  depending  on  wTi>f^.,  ,i  ,  "<>*  *« 

^tside  the  Acts  alto-ether   .v„„     u  documents,  are  pledgor. 

"»m„  .„  ,he  co„p,io.w  „.^„„  „,  .^,  Bills  „,'s!„e  Ac^  .Ue  I..  ,w. 

I"!  J^^r*  ''■  '^'""■'''  ^  '^pp-  ^'^'  ^-  '^■*'""" 

V.  23  Lh.  D.  1(20.  '•       '^''''- ' **•  '^"^ ;  *"<'  A-rp.  llaurwtU,  re  Heming. 
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Paragraphs  on  the  subject  has  assumed  a  highly  special  character,  and  several 


75—76 

limited  to 
bills  of  sale 
giyen  by 
w»jo{ 
security 
sinoe  1882. 


Existing 
Acts. 


General 
effect  of 
Bilk  of  Sale 
Acts. 


excellent  treatises  on  the  Acts  have  been  published  extending  to 
some  hundreds  of  pages  of  small  type.  The  present  editor  has, 
therefore,  come  to  the  conclusion  that  it  would  be  impossible  to 
treat  the  subject  exhaustively,  without  unduly  eiJarging  this  work, 
and  that,  having  regard  to  the  special  treatises  above  referred  to, 
any  attempt  to  do  so  would  not  be  of  any  great  use  to  the  profession. 
He  has,  therefore,  designedly  restricted  the  present  section  to  a 
general  statement  of  the  effect  of  the  Acts,  and  of  the  principal 
decisions  upon  them,  and  has  confined  that  statement  to  bills  of  sale 
given  by  imy  oj  security  for  money  since  the  1st  of  November,  1882, 
on  which  day  the  Bills  of  Sale  Act  came  into  operation.  For  the 
law  relating  to  bills  of  sale  given  otherwise  than  by  way  of  security 
for  money,  and  to  bills  of  sale  given  by  way  of  such  security  prior 
to  that  date,  the  reader  is  referred  to  special  treatises  on  the 
Acts.  ., 

76.  The  existing  Bills  of  Sale  Acts  are  the  Acts  of  1878,  1882, 
1890,  and  1891.  The  Act  of  1878  is  usually  called  the  principal 
Act,  but  the  Act  of  1882  (which  relates  exclusively  to  bills  of  sale 
given  by  way  of  security  for  money)  so  completely  revolutionized 
the  law  of  mortgage  of  personal  chattels  that,  for  the  purpose  of 
this  work,  it  is  really  more  important  than  the  Act  of  1878.  The 
Act  of  1890,  as  amended  by  the  Act  of  1891,  merely  exempted 
certain  commercial  hypothecations  from  the  operation  of  the  Acts 
altogether. 

Speaking  broadly,  so  far  as  the  subject  of  this  work  is  concerned, 
the  Bills  of  Sale  Acts  (1)  avoid  certain  written  instruments,  (2)  so 
far  as  they  purport  to  create  a  security  on  personal  chattels  for  the 
payment  of  money,  unless  (3)  they  comply  with  the  conditions 
imposed  by  the  Acts.  It  is  desirable  to  consider  these  three  questions 
separately. 


SuB-SEonoN  (1). — As  to  what  Instruments  given  by  way  oj  security 
for  money  fall  within  the  Bills  of  Sale  Acts. 

77.  It  must  not  be  assumed  that  every  instrument  which  creates 

not  compri^  ^  security  on  personal  chattels  for  the  payment  of  money  necessarily 
security  on  falls  within  the  provisions  of  the  Acts.  To  bring  such  an  instru- 
ment within  the  Acts,  it  must  (1)  be  a  bill  of  sale  within  the  statutory 
definition ;  and  (2)  must  relate  to  personal  chattels  within  the 
statutory  defmition.  Moreover,  the  Acts  specially  exempt  certain 
classes  of  bills  of  sale  from  their  operation  ;  and  in  addition  to  the 
statutory  exemptions  the  decisions  of  the  courts  have  exempted 
certain  other  instruments  not  specially  mentioned  in  the  Acts. 


The  Acts  do 


chattels. 


*Si«&:3. 
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document,,  whereby  the  holder  r^Z  '""""ing  classes  „(     78-79 

K.t.  power,  either  ^ith  or  Sout  „X  ,  "''■'"""  '  ''*  '°  '«»•  »'  «""'"«  ■>' 

"  ":^i:"rthi  r ;' -r '  "^'"•"  *'»"•  -*  </> 

(c)  Powers  of  attorney,  authorities  „r  liceaee,  u,  tat. 

o,  personal  chatteU  „.  «curU,MZZu     """""" 

"  X'sr^rTtrr^^'-rt^  ^' '--  ^y 
"  ''trirdr^itre'i^ii-^^.r"  °' ""- "- 

but  as  that  provision    U   «  u  "^  *  '=^'**'"  ^^te'^*- 

separately,  ^m  (82)  '^''''  ''  '^  ^^«*^ 

ofth'e^LTptre/rnt^^^^^^ 

of  security  for  monev  i,  3        ^^'  -.     ^*'^'  *°^  ^^  ^^en  by  way  ■rrumon.s 

/  lur  money,  is  not  necessarily  a  bill  nf  ooi„     uj.-      ,     a*>ove 
Acts,  unless  it  was  intended  by  the  part ies  tn  h      1         '''*^'°  ^^^  ''P^'««'  -"v 
the  property  in  the  ann^.  ^  ,        *°  ^®  *  document  passine '»"  «'*•>!"    ' 

•lecuted  on  the  oce.,i"fS  .  nlff  f  ™"»'"^  i"»trument  P»", 

:r.tr:if  £f  ^«Ci:t.tthir  SHI 

(e)  See  JJam*,y  v.  i/a«^ett,  [18941  2  O  R   l« .  />i     i 

(/)  Act  of  1878.  ,.  5.  Zl  «;;  E^]  pit  t  r  '^,  !"  ^•^-  »»  I-  T.  69. 

(a)  Act  of  1878.  8.  4.    But  whp«  C  ^°«^e»rf.  16  Q.  B.  D.  532. 

operly  executed  or  registered  bUUrven"^!^'^  -gi^ment  is  followed  by  a 
though  the  agreement  would,  by  D  '"/""»*•«•«  of  it.  the  latter  ^gZd 

16)  Martden  v.  Meadouv,  7  Q  B  D  «n .    iu      i 

Sf  A  vs  "T"' "'"'-  ■^^'  ^3' Af;.'^t^'^*^&ifi-''''''*- 

^-^. «.  B. .  a«,  m-JSK?-!'  IS.  izzis^z 

,,  -^>^"7H  A^^^rawe  Co.,  [Igfll]  3  Ch.  20«. 
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and  lender  in  relation  to  furniture  warehoused  as  security  for  tliu 
debt  (e) ;  nor  an  agreement  between  a  manufacturer  and  his  agent 
that  advances  made  by  the  agent  should  be  covered  and  secured 
by  the  stock  of  goods  which  should  be  in  his  hands  (/) ;  nor  a  meio 
receipt  for  money  payable  under  an  oral  contract  complete  before 
the  receipt  was  given  and  not  reduced  into  writing  by  the  receipt  (</). 
The  test  is,  was  there  a  bargain  independently  of  the  document  ?  m 
is  the  document  merely  an  acknowledgment  of  money  paid  in  u 
transaction  otherwise  concluded  {h)  ?  for  none  of  these  documents 
pass  the  property. 

Where,  however,  any  document  falling  under  paragraphs  (a). 
(b),  (c),  or  (d),  other  than  a  bill  of  sale  in  the  strict  sense,  is  given 
by  way  of  security  for  money,  it  would  seem  that  it  must  now  be 
in  any  event  void,  because  it  cannot  possibly  be  made  in  com- 
pliance with  the  statutory  form  prescribed  by  s.  9  of  the  Act  i)f 
1882  (i). 

It  must  also  be  noted  that  the  instnmients  referred  to  in  para- 
graph (c)  (powers  of  attorney,  etc.),  are  orJy  bills  of  sale  if  giv  n  as 
security /or  dd)t8.  Consequently  the  Acts  do  not  npply  to  a  power 
for  a  lessor  to  re-enter  on  default  in  the  performance  by  a  builder 
of  his  contract,  and  to  take  as  the  lessor's  own  property  the  materials 
on  the  ground,  no  security  for  a  debt  being  thereby  created  (k).  But 
the  lessor  may  be  defeated  under  the  law  relating  to  reputed  owner- 
ship (124)  if  he  fails  to  enter  before  the  lessee's  bankruptcy  (I) ;  and 
a  inortgage  by  a  lessee  under  a  building  lease  providing  that  all 
building  materials  when  brought  in  the  premises  should  be  considered 
as  attaching  to  the  land,  with  power  to  seize,  etc.,  is  void  as  a  bill 
of  sale. 

80.  An  important  class  of  instruments,  which  do  not  fall  within 
the  Acts,  are  those  known  as  "  hire-purchase  agreements,"  by  which 
a  tradesman  or  manufacturer  agrees  to  hire  out  a  chattel  to 
a  customer  at  a  certain  rent,  with  a  proAiso  that  if  the  rent  be 
punctually  paid  for  a  certain  period,  then,  and  not  till  then,  the  chattel 
shall  become  the  property  of  the  customer.  Although  substantially 
these  agreements  are  intended  to  enable  a  man  to  sell  goods  on 
credit,  while  retaining  a  security  on  the  chattel  for  the  price,  they  are 

(c)   WiUcituon  v.  Girard  Freres,  7  T.  L.  R.  266. 

(/)   Morris  v.  Delobbel-Flipo,  ri8S2]  2  Ch.  352. 

(g)  yewlove  v.  Hhrewabury,  21  Q.  B.  D.  41. 

(h)  Exp.  Cooper,  re.  Baum,  10  Ch.  D.  313,  explained  in  A'ortA  Central  Wagmi  Co. 
V.  Manchester,  Sheffield,  and  Lincolnshire  Bail.  Co.,  35  Ch.  1).  191,  affirnietl.  Hi 
Apj).  (jaa.  554  (sub.  nom.  MnncheMer,  Sheffield,  and  Lincolnshire  Hail.  Co.  v.  Xivtl 
Central  Wagon  Co.);  Woodgate  v.  Godfrey,  6  Ex.  1).  24;  Marsden  v.  Meadow. 
7  Q.  B.  D.  SO. 

(0  See  Exp.  ParsoM,  re  Townsend,  16  Q.  B.  D.  532. 

(k)  Broim  v.  BiUtmnn,  L.  R.  2  C.  P.  272  ;  Exp.  Sewitt,  re  Garrud,  10  Ch.  D.  522 
Reeves  v.  Barlow,  12  Q.  B.  D.  436. 

\l)  Rz  Vfcibking,  Exp.  Ward,  [1002]  i  IL  B.  T13. 
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nevertheless  not  bills  of  Si. lo     -^u-      ,  ''' 

goods  remain  the  properrv  ofTh  T^'^'^S  of  the  Acts,  as  the    Poto^^hs 

tl^e  power  to  retake'thfrldfl'lT^^^^^^^^  °^  *^^'^«--.  -d     8^8^ 

for  a  debt  (m).  The  essence  of  the  v  T^v  ^Tl  '"^ '''""'  ^  '''^^ty 
that  the  property  in  the  chattels  2  ^°'  '^''^  transactions  I 
until  the  money  is  paid  iJe^e  is  ther"f  ^*"  ^'^  ''''  P"^^^^^ 
on  <A.  ^J<o,',  goods  L.  Where  on  ,?'''^"'""'  °«  security  created 
goods  passing  the  immediate  prZt^toT'^^  '^'^  '"^  '^  «^'«  "' 
a  provision  for  payment  of  the  nuiJ  P-^^^haser.  and  then 

and  mterest  is  charged  on  the  'odsTh  T""""'^  ^^  instalments 
and  unless  (as  would  seem  to  Ct^  the  document  is  a  bill  of  sale, 
conditions  of  the  Act  it ^S  be  v^dl'Xt      ""'""  "^'  ^^^ 

sale  by  the  borrower  to  the  lender  r,  *'""J°"^%  with  a  sham  P'""h«e 
what  is  in  truth  and  substan  I  atj  Z'^^tl  T^  '"^  '''^'^  T^^^"'^^ 
parties  a  security  for  a  loan  (a)     Thus  w^  ^     u  ^'  '°*''^*  "^  *h«  °'  "'" 
to  make  an  absolute  sale  of  chattels  to  7^  \^  ^  ''°"''^"  P"^P«rt8 
temporaneous  agreement,  thetnde     Ls  t  "  T'  T''  '^  ^^ ''°- 
with  a  proviso  that  the  goods  shall  r!^      .  •      .  °  ^'™  **  *  rent, 
a  certain  number  of  instalments  of  thT.  ?  '^'  ^°"""«^  ^^en 
borrowed  and  interest)  are  pai^-  2;  ("JP^^^^^^ng  the  sum 

realty onlya  jug,le  in order^enable  tl'h  '"'^  '  *''"^^*'°'^  ^«  i" 
on  hs  own  chattels  ^thout  comZnl'ft  Jr'"^"'  '°  ^^«  »  ^^'''^'ty 
.t  will  be  void  (6).    The  decS  efs^^n  ^ '  " ""'  '""^  ^^*^' 

first  sight  somewhat  conflictinrlTM     t  P°'°*  '"*3^  ««««  at 

(the  decision  of  whichT  e^p^^^^^^^^^ 

:e.arded  them  as  irreconc  LtL  In/ w^"'f  ""''^^  '''""'  *«  ^-e 
-nciple.  It  i«,  however.  hlX^f^bS^..^'^^  '°'^^''^'^^'« 
aw  or  principle  is  involved.    E^ch  caseT       /^*'  °°  ^"^«*'°«  "f 

(m)  CT.mp«,n  v.  Coles.  23  Q.  B.  D  405 

"  V.  /'e;,;*^.  [1905]  A.  CW02  ""'''  '^**''  C'o.,[l89l]  1  Q.  B.  ij  akd  S^ 

)  Sec  jndsmcnt  nf  c*  ve    T    •     r- 

1 .-,.  «,„,  „  r.^^-^-  "'■-  "  '■— ■  •"^- 

«  2 


^^s^'iiriw^ 


I 


:-'tj 
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and  according  to  the  true  intent  of  the  parties,  meaninRless  (d).  In 
fact,  the  point  is  of  a  similar  character  to  that  mentioned  above  (20) 
in  relation  to  sales  of  real  estate  with  an  option  to  re-purchase,  in 
which  the  question  frequently  arises  whether  they  are  what  they 
aeem  or  whether  they  are  not  in  substance  raort-iages,  and  intended 
to  be  such.  Analogous  considerations  also  frequently  arise  in  relation 
to  the  effect  of  loans  secured  on  the  profits  of  a  business,  where  the 
question  is  whether  the  transaction  constituted  a  partnership 
between  the  lender  and  the  borrower,  or  merely  created  the  relation 
of  debtor  and  creditor  (e). 

82.  In  addition  to  the  instruments  discuf  sed  above,  every  attorn- 
ment instrument  or  agreement,  not  being  a  mining  lease  (/),  whereby 
a  power  of  distress  is  given  or  agreed  to  be  given  by  any  person  to 
any  other  person  by  way  of  security  for  any  present,  future,  or 
contingent  debt  or  advance,  or  whereby  any  rent  is  reserved  or  mado 
payabfe  as  a  mode  of  providing  for  payment  of  interest  on  such  debt 
or  advance  or  otherwise  for  the  purpose  of  such  security  only,  is 
to  be  deemed  to  be  a,  bill  of  sale  within  the  meaning  of  the  Acts,  of  any 
personal  chattels  which  may  be  seized  or  taken  under  such  power  (;/). 
But  this  is  not  to  extend  to  any  mortgage  of  any  estate  or  interest 
in  any  hereditaments  which  the  mortgagee,  being  in  possession, 
shall  demise  to  the  mortgagor  as  his  tenant,  at  a  fair  and  reasonable 

rent  (A). 

The  object  of  this  provision  was  to  prevent  the  practice  which 
had  been  adopted,  in  order  to  avoid  registration  under  the  Act  of 
1854,  of  making  securities  upon  chattels  by  assignment  or  demise 
of  the  interest  of  the  debtor  in  the  premises  in  which  the  chattels 
were  placed,  with  a  proviso  that  the  premises  should  be  held  by  the 
debtor  as  tenant  from  year  to  year  at  a  rent,  which,  with  the  tenancy 
itself,  should  cease  upon  payment  of  all  moneys  recoverable  under 
the  security  ;  a  power  of  entry  without  previous  demand  being  also 
reserved  upon  default  in  payment. 

It  must  be  noted,  that,  under  this  section,  attornment  clauses  are 
not  ipso  facto  bills  of  sale,  but  only  in  respect  of  any  personal  chattel 


(d)  See  per  Fby,  L.J.,  United  Forty  Pound  Loan  Club  v.  Bexton,  [1891]  1  Q.  B. 
28  n..  and  p«r  C.  A.,  Maddl  v.  Thomat  A  Co.,  [18911  1  ^-  B-  230,  and  Buhtl  v. 
Towtr  AistU  Co.,  [18911  1  Q.  B.  1,  ami  tl38. 

(«)  See  per  Lord  Halsbury,  Adam  v.  Seui>igging,  13  App.  Cas.,  at  p.  315. 

(/)  See  re  Roundieood  Colliery  Co.,  Lee  v.  Boundirood  Colliery  Co.,  [1897]  1  Cb. 
373,  extending  the  exemption  to  powers  of  distress  on  other  lands  not  comprised  iii 
the  lease. 

[g)  I.e.,  has  actually  taken  possession  and  8ul»<equt'ntly  hnnA  fide  demi»e<I  to  thr 
mortgagor.  Exp.  Kennedy,  re  WiUit,  21  Q.  B.  D.  384  ;  Creen  v.  Marah.  [1892; :' 
Q.  B.  330. 

{h)  Act  cf  1878,  s.  ft.  It  m«!tt  not  te  fiSi  ^waive,  having  regard  to  the  nature  o! 
the  property.  In  short  the  rent  must  be  a  re.<I  rent  for  a  real  tenancy  and  not « 
mere  blind  for  further  securing  principal  or  interest,  see  re  Stoekton  Iron  Furiw.' 
Co.,  10  Ch.  D.  335  ;  40  L.  T.  19  ;  Ex  parU  Jackton,  re  Bows,  14  Ch.  D.  725. 
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1879  possess  the  same  JJZ.       T       """'^^^g^^  ^-^^^"ted  before 
«ee  m/m  (882)  '    '"      ^^  '"^°""^  ^"'^'  "^  *°  ^^''^l^' 

88.  The  following  documents  are  excentpd   «■>»,«, 
impliedly,  from  the  operation  of  the  ^^^^jZ'""''  '^^P^^^'^'^'  "\=,:«KC 

ot  them  as  may  choose  to  avail  themselves  of  it  («)  But 
not  ass.gnment«  excluding  any  class  of  creditors  or  any 
creditor  s  nommat.m.  or  made  in  favo..  of  some  creditors 

'n^n*^  (9).  but  excludma  post-nuptial  ones  (r). 

whether  Bnt.sh  or  foreign  (,).  or  any  share  thereof  (;,) 

(')  Ajy.  Kennedy,  re  HiUig,  21  y.  B.  D.  384. 

^^^l>^^fu^>^T&Ml„%i\^:^^i^"'''f<>^  -•  Cotf.«r.  25  Q.  B.  D.  279 ;  and 
(')  Orun  V.  JUanh,  [1892]  2  Q.  B.  330. 
im)  PMrook  v.  Athhy,  35  W.  R  779 

4  W.  R.  329;  S/ C.  16  qT'd  M2  ^  V  9"  «•  105.     A'^.  i>„„^,  ,,  Tou'„^nd 
on  though  not  appearing  on  tSLo^ffCt  r  ^'^^  ''"'  '"^'^'^^y  «^«t' 

(p)  Aotof  1878,  ».  4. 

(?)  See  Wenman  y.  Z.j;o„,  [jgg,  j  9  Q.  fi.  192. 
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including  barges,  flats,  and  any  kind  of  vessel  beyond  a  mere 
boat(<)  and  including  vessels  in  course  of  construction  (u). 

(d)  Bills  of  sale  of  goods  ut  sea,  or  outside  England  (z). 

(e)  Bills  of  lading,  India  warrants,  warehouse  keepers'  certificates, 

warrants  or  orders  for  the  delivery  of  goods  or  any  other 
documents  used  in  the  ordinary  course  of  business  as 
proof  of  the  possession  or  control  of  goods  (y),  or  authorizing;, 
either  by  indorsement  or  delivery,  the  possessor  of  such 
document  to  transfer  or  receive  the  goods  thereby  repre- 
sented (?). 

(f)  The  mortgages  or  charges  of  any  incorporated  company  for 

the  registration  of  which  a  statutory  provision  is  made  by 
the  Companies  Clauses  Act,  1845,  or  the  Companies  Act, 
1862  (or  now  the  Companies  Consolidation  Act,  1908  (a)) ; 
and  the  debentures  of  every  incorporated  company, 
whether  coming  within  those  statutes  or  not  (6).  But 
this  does  not  include  debentures  issued  by  corporations 
which  are  not  companies,  ex.  gr.  municipal  or  chartered 
corporations  or  societies  registered  under  the  Industrial 
and  Provident  Societies  Acts  (c). 

(g)  Instruments  charging,  or  creating  any  security  on, '  •  declaring 

trusts  of  imported  goods  given  or  executed  at  any  time 
prior  to  their  deposit  in  a  warehouse,  factory  or  store,  or 
to  their  being  re-shipped  for  export  or  delivered  to  a 
purchaser  not  being  the  person  giving  or  executing  such 
instrument  (d). 
The  4th  section  also  excludes  transfers  of  goods  in  the  ordinary 
course  of  business  of  any  trade  or  calling ;  but  as  this  has  been  held 

(<)  Oapp  V.  Bond.  19  Q.  B.  D.  200 ;  56  L.  J.  Q.  B.  438. 
(«)  Exp.  Winter,  re  SofOey,  L.  R.  20  Eq.  746 ;  33  L.  T.  (n.s.)  62. 
(z)  Act  of  1878, 8.  4,  and  see  Coote  v.  Jecki,  L.  R.  13  Eq.  507 ;  Brookes  v.  Harrison, 
6  L.  R.  Ir.  332. 

(y)  Re  HamilloH  Young  A-  Co.,  Eip.  Carter,  [1905]  2  K.  B.  772. 
(z)  Act  of  1878,  8.  4. 

(a)  Re  Standard  Manufacturimj  Co.,  [1891]  1  Ch.  627 ;  per  BowKf,  L.J.,  p.  (Mo: 
approving  Welsted  d:  Co.  v.  Sminsea  Bank,  5  T.  L.  R.  332  ;  Read  v.  Joannon,  25 
Q.  B.  D.  300,  302  ;  Edmonds  v.  Blaina  Furnace*  Co.,  36  Ch.  D.  215  ;  and  Uvij  v. 
Abertorris  Slate  and  SUdi  Co.,  37  Ch.  D.  260.  The  exception  comprises  coverinft 
deeds  to  trustees  fur  securing  debentures  :  Richard  .  Overseen  oj  Kidderminnler, 
[1896]  2  Ch.  212. 

(b)  lb.  and  s.  17  of  the  A  ;t  of  1882.  And  sec  Clark  v.  Balm  Hill  di  Co.,  [19081 
1  K.  B.  667.  As  to  the  moaning  of  the  won! ''  debentures,"  which  is  not  necessarily 
restricted  to  a  scries  of  securities,  but  also  applies  to  a  single  document,  see  Rosa  r. 
Army  and  Navy  Hotel  Co.,  34  Ch.  D.  43  ;  Edmonds  v.  Blaina  Furnaces  Co.,  supra  : 
Levy  V.  Abercorris  Slate  and  Slab  Co.,  supra ;  Re  Bansha  Woollen  Mills  Co.,  21 
L.  R.  Ir.  181 J  Davies  v.  Rees,  17  Q.  B.  D.  408  ;  but  cf.  Topham  v.  Oreenside  Glaud 
Fire-brick  Co..  37  Ch.  D.  281. 

(c)  Great  Northern  Rail.  Co.  v.  Coal  Co-optrativt  Society,  [18961  1  Ch.  187,  ntd 
queere ;  Clark  v.  Balm  Hill  A-  Co.,  supra. 

(d)  BiU  of  Sale  Act,  1891,8.  1. 
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5 
bmine»)  («),  it  doo.  nnfll    '      '^      frequent  in  such  tnwle  or    83-  85 


SUB-SECnON  (2).- 


'ti%^z:'Lr'^"^"'-^ 


84 

not  bills  of  Hale'foTtirrurrrs  oJ  thf  iT'"!"-  "'  *"**  ^^**  »"  - 

coi^der  what  kinds  oi\r^ny\TJ^::  V'  »°-."«'«-'^ry  to  -  -tru- 


--eTt^;:^ -r^^^^       a..,,.. 


consider  what  kinds  of  nrnZT  *  n       f*''  '*  '^  "°^  necessary  to  -  ""t""-. 
Acts;  for  even  il^^Se^TS^rrr-  ^^^e^-^"' 


Acts;  for  even  where  an^^^^ir,"  bin  or^'T^^^^^  ''^  *^«        -    - 
«»rily  void  .„  toto,  but.  if  it  i,  n^  "ku  *  ^A"_"^  .?'«'  '*  '«  "«t  neces-  -f^-^;^, 


Airily  void  in  toto  but      itT  „       u.    *        "^  "*'"'  '*  '^  "°*  "«^^«-  ^f  "■'"^• 
■  J         ^      ^"^  o"*^'  "  "  IS  possib  e  to  sever  tho  aBonrJi-^  .    to  " ptraonal 

valid  as    to  property   otliPr^j,o„  ,  ^^  «^<=»"ty.  may  be  chattels  ••  in 

therein  (/).  ^   ^      ^^'    *''*"    P^^onal  chattels  comprised  °'^'" »« '•» 

'•^  '  '^  within  tho 

by  delivery,  and  (when  senZLi  T*''^  of  complete  transfer  '^^^"ition  of 

growing  7^o,.'^:tiyziz^it''^^  ?^^-  -'^  =: 

pression  is  defined  to  mean  the  m^^K     ^     ^J'  '"^'''^  ^***«^  «^- 
any  factory  or  workshop  1  ^''""'^  "'*^  '^  ""^  '^tta^hed  to 

-  other  w  Sp:^r:r:rt^':s  ^;sr:  "^^^""- 
'  ''wS:^s\^diXd"^^'^"^'^'  ^-^  -  *^^  «^^^^«. 

theactioTS^^LetXt^fXS^^^ 

and  loose  ;  and  °*^''  machmery,  fixed 

3.  Exclusive  of  the  pipes  for  steam,  gas  and  water  in  th.  t    . 
or  workshop.    Such  Pxrl.,,?-^  »•»»  ana  water  m  the  factory 

(«)  re,„<,„j  V.  ^o^o„,  ,3  App.  ca,.  489.  194. 
in  e.xp.  Byrne,  re  BurdeU  20  O   r   n  oi/^      „ 

1 ;  cl.  Hudtine  v.  Simmon..  [1892]  2  Q.B  ^7*^  "^*^'"'  ^'"*  ^"-^l  L.  ffi 
(ff)  Sect.  4.  I     ^     .>ni. 

(*)  /*. «.  6. 
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86.  The  Act,  however,  exprcHaly  excepts  from  the  definition  of 
pertionai  chattels : — 

(a)  Chattel  intereMt  in  real  estate. 

(b)  Growinjj  crop-s  when  assi};ned  tojfether  with  any  interest  in 
the  land  c .  which  they  grow  (i),  and  of  securities  on 
fixtureH    (other   tiian    trade   machinery)    when   assigned 

tojjether  witii  a  freehold  or  leasehold  interest  in  any  laml 
or  building;  to  which  they  .re  affixed  (;'). 

(c)  Shares  or  other  intensts  in  the  stock  funds  or  securities  of 

any  government,  or  in  the  capital  or  property  of  incorpor- 
ated or  joint  stock  company  (jfe). 

(d)  Choses  in  action  {k). 

(e)  Stock  or  produce  on  any  farm  or  lands  which,  by  virtue  of 

covenant  or  ajn'eement,  or  of  the  custom  of  the  countr\ , 
oufjht  not  to  be  removed  from  any  farm  where  the  sanw 
are  at  the  time  of  suinj;  or  making  the  security  (it). 

(f)  Ships  and  vessels.    (Impliedly  only,  becau.se  they  are  sonu- 

what  inartistically  excluded  from  the  Acts  under  the 
exceptions  to  the  definition  of  "  Bill  of  Sale.") 

Questionabl*'  87.  It  will  be  observed  that  fixtures  are  excluded  from  the  defini- 
tli^  when  *'°"  "^  personal  chattels  by  the  Act  of  1878,  when  they  aro  assigned 
fcwigneU  together  with  a  freehold  or  leasehold  interest  in  the  land  or  buildiiiu. 
oqpyhold"''**  ^^  **'  therefore,  considered  (though  there  seems  to  be  no  reason  for 
inttrert  in  the  distinction)  that  a  separate  assignment  of  fixtures  attached  to 
copyholds  by  words  which  would  have  amounted  to  a  separate  assign- 
ment under  the  Act  of  1854  {I),  will  make  the  security  liable  to 
registration  ;  for  the  courts  in  construing  these  and  other  statutes 
refuse  to  insert  words  not  found  in  the  Act,  on  the  speculation  that 
they  were  omitted  by  inadvertence  (m).  The  difference  in  the 
language  as  to  growing  crops,  the  assigmnent  of  which,  together  witli 


land,  arv 
excluded. 


(<)  Act  of  1878,  a.  4. 

(j)  lb.     Aa  to  what  constitute*  a  separate  assignment  of  fixtures  or  oropw,  so  a< 
to  make  such  assignment  a  bill  of  sale  within  the  Ant,  see  infra  (88). 

(t)  lb. 

(i)  Under  which  the  nde  was,  that  it  was  unnecessary  to  register  a  eonveyanc 
of  or  contract  coiicirning  land,  by  the  mere  force  of  which  a  legal  or  equitable 
intcieMt  passed  in  fixtures  or  other  chattels  as  adjuncts  to  the  land,  and  which  the 
mortgagee  is  not  empowered  to  sever  from  it :  Mather  v.  Fraser,  2  K.  &  J.  53fi 
Brown  v.  Baleman,  L.  R.  2  ('.  P.  272 ;  Exp.  Barclay,  re  Joyce,  L.  R.  9  Ch.  57ti. 
But  fixtures  for  the  purposes  of  trade  only,  not  permanent  adjuncts  to  the  land, 
and  the  i)roperty  m  which  is  distinct  from  their  connection  with  the  freehold,  or 
which  the  mortgagee  by  his  security  has  power  to  sever  and  sell  separately,  were 
wnthin  the  Act  when  assigned  by  separate  words,  and  were  not  exempt  becaase 
the  land  was  charged  by  the  same  instrument :  WalerfnJl  v.  Penittone,  6  El.  *  Bl. 
87fi ;  Bfqhie.  v.  Fenwick,  L.  R.  8  Ch.  1075,  n. ;  Exp.  Dar/lith,  re  Wilde,  L.  R. 
8  Ch.  1072 ;  Hawtry  v.  Bvtlin.  h.  R.  8  Q.  B.  290.  And  see  HeOawell  v.  Eaaltcood. 
6  Ex.  295;   John  v.  Ware,  [1899]  1  Ch.  359. 

(to)  See  Edwards  v.  Edwards,  2  Ch.  D.,  at  p.  297,  per  Mellish.  L.  J. :  Carrard  v. 
Mtck,  50  L.  J.  Q.  B.  187  ;  Hill  v.  Kirkwood,  28  W.  R.  358. 
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of  law  and  not  e,preH«ly     «nd  trti    f'  ''"  ^'"^  ^^  "P*^^**'-" 

The  7th  section,  however.  proX    har  '      ^7^"^  "^  '^'  ^^^t«. 
are  to  be  deemed  to  bo  sepaTtet  .  '"'*'  ""P"  "'  fi^t"«« 

only  that  they  are  a««i,.nJJr'e^^J'^'''"!,^  °'  '^'^'^'^'1  b>'  reason 
to  «ever  them  from  the  itSVrTud^^^^^^^^ 
or  from  the  land  on  which  thev   1  f'"''  ^^'y  "«  «ffi«d. 

.««e.ion  0,  or  dealing  ^^tShU:;;^^!!^^^  ^ ^ 

freehold  or  leasehold  (or  Z^v  IoZ^ZTT^  "^P"*  ^'""^  ^^^ 
affixed,  the  section  does  noHpp l T  ^  "f'  '"^  *^'^^  ^^ey  are 
-  above  defined.    It  is  ^IcefvVn     m":  'f  '°  '"'^'  "»«^hinerv 

ofthepowerof  the  Acts  wT^treCftr:^^  '^1*  ^^^*  '^«  "^^-^ 
a  security  for  money  excent  h^l  .^"^  machmery  being  made 

that  this  intention  has  not  be  n  effltT  .t"''  ^°"^"«'''  ^^"^^ 
machinery  which.  R-e  othe;  fi^t  ^Ti,  T ""  *'<"' '"'"^ 
express  words  to  a  mortgasee  of  the  S  n  ^  ''  '''*^*'"^  «ny 
mortgage  of  a  factory  m^dl 7o  r.l  ^^°f«equently  where  the 

«>wertothemort«ageetolirn  "''/''  ^*"'««'  «°d  gave  no 

chattels.  apartStrLrw^Knl^'^^^'^^^'^^^^^^^^^ 
^tending  over  the  tradrmaei  l  J  "'''  '  "'"^  ^^^^^^^ 

onclusion  was  arrived  at  bySS  .  S'^^V^)  -"^  the  same 
as  expressly  mentioned  (a)  iTZzt'  ^^''^^^^  t^ade  machinery 
-  took  a  different  view,  appa LX  on  th^'  TT  ^'^'  ^'''''■"^' 
.ere  not  merely  expressly  aSe^r  f^f^"^^  tJ>«t  the  words 
achinery,  and  that"  ^th^r^  ,  ^'^  ^"*  *'««  '^^  "movable 
.eesmighthaver;e^te^J"*':,"!^-  «/f  ^<^.  the  mort- 
>e  net  result  of  the  Acte  7^7^       T"^^  ^"'^  ^'^^ ''  separately. 
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>)  See  injm  (89). 

1)  Act  of  1878. 8.  7. 

;*  «^^-*eWor  V.  laUs,  38  Ch.  D.  112 
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ParagniAo  form  (#) ;  hut  that  with  rpfrartl  to  ordinary  fixtures  h««  may  make  that 
89—90     Btipulatinn  without  c«ming  within  the  Acta.    Of  course,  however, 
in  all  caw's  where  it  in  desired  to  mortj;ajje  fixtures  (whether  trad 
machinery  or  not)  without  mortgaging  the  land  to  which  they  arr 
affixed,  a  bill  of  Hale  iH  necessary. 

Sub-section  (3). — Conditions  and  rettrietinna,  eomplianee  with  whirl 
is  essential  to  the  mliditij  of  a  bill  of  sale  given  as  security  f>r 
money,  at  against  the  grantor  and  his  creditors. 


C'omlitiunK 

CMentkl 

totbn 

validity  of 

bill,  even  »» 

■gainut 

grantor. 


Mi^ 


90-  Havinp  now  shortly  stated  what  bills  of  sale  j,'iven  by  way 
of  security  for  money  do,  and  what  do  not,  fall  within  the  Bills  of 
Sale  Acts,  it  remains  to  consider  the  restrictions  and  condition- 
imposed  by  the  Acta  upon  those  bills  of  sale  given  by  way  of  security 
for  money  to  which  the  Acts  apply. 

The  Acts,  then,  make  every  such  bill  of  sale  void  (where  co?i- 
ditions  (a)  and  (b)  {infra)  are  broken,  in  toto,  and  in  other  cases  n< 
to  the  personal  chattels  comprised  therein  (<)).  not  merely  as  again-t 
the  grantor's  creditors,  but  even  as  against  the  grantor  himself. 

(a)  Unless  the  bill  be  made  in  substantial  («)  accordance  with 

the   form    contained   in    the    schedule    to    the   Act   of 
1882  (J-). 

(b)  Unless  it  be  given  by  way  of  security  for  a  sum  of  not  le-^s 

than  30/.  {tj). 

(c)  Unless  the  consideration  for  which  it  is  given  is  truly  set 

forth  (z). 

(d)  Uiiles.s  the  execution  of  it  by  the  grantor  is  attested  by  one 

or  more  credible  witnesses,  not  being  a  party  or  partiei* 
thereto  (a). 

(e)  Unless  within  seven  days  after  the  making  or  giving  of  the 

bill  (6)  (or  if  executed  out  of  England,  within  seven  clear 
days  after  the  time  at  which  it  would,  in  the  ordinary 

(#)  Kxp.  Lu»l,j,  601...  T.  160;  Rt  Vvkan  Ironworks  Co.,  W.  N.  (1888),  37.  As  t.i 
a  vendor's  lien  on  trade  machinery,  8C«  Re  Vulean  Ironirorks  Co.,  supra.  .\i 
matter  of  conHtruing  tho  intention  of  parties  to  a  mortgage,  wortla  includin;: 
fixtures  "  which  would  not  require  registration  under  the  Bills  of  Sale  Acts  "  ma' 
have  the  effect  of  excluding  trade  machinery',  which  in  the  absence  of  such  wor!- 
would  have  passed.  See  re  London  and  Lancashire  Paper  MiUs  Co.,  Ltd.,  57  L  J. 
Ch.  7tl«.  i 

(*)  See  infra,  paragraphs  120 — 123. 

(tt)  Ddvis  V.  liurton,  11  Q.  B.  D.  637. 

(z)  Act  of  1882,  8.  9,  Thomas  v.  Kelly,  13  App.  Cas.  506. 

(y)  lb..  8.  12. 

(z)   lb.,  8.  8. 

(a)  lb.  sa.  8  and  10.  There  appears  to  be  no  objection  to  execution  of  a  bill  o: 
sale  by  an  attorney,  under  a  power  of  attorney,  even  although  he  be  the  grantc' 
FumivaU  v.  Hudson,  [1893]  1  Ch.  335  (North,  J.). 

(h)  lb.  8.  8,  and  Act  of  1878,  a.  8. 


■^^W'' 

•il^\ 


mM\ 
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.tr.ftr  .t^oT";!?  tS"'  'T'^  '•-^'-  -^^' 

are  pro^Iured  to  and  th™l         ?'  '^^"""'^"'KdocumentM 
•very  Khedul,  .„d  invent,,^  '.nnl'T^  ,'"""""•«'"> 

"py  o(  ™oh  bill,  .ch«iur7„d  ,w , '' ; '?'  .'^  '""■ 

•lecution  anil  .tlmtotinn  „"™. '""'"'"'.v.  and  of  even- 

.nd  (3,  An  .mdavi;,!?  r.ii'';;;rbii  r ''"""ii'''  ■■ 

K>ven.  and  of  ita  ,1>,«  «,      [•  "  "'"  *^'"«  fn^de  or 

description  of  th^  ^"denr    T  "       *'*"*''''""'  ""*'  « 
makin^or«ivinX:t Tn^:  ;:^^^^^^^^^^  ^^«  P--" 

•nd  (4)  If  the  bill  is  riven  or  1    J       .^  '*"««tin«  witne8s(e) : 

or  condition  or  dlcZltZfr    ''''' '"^ ''''y  ^^^^^^ 
b-ly  thereof. /uehdralTcfer    TuT'''^  '"  '^^' 
the  bill,  and  must  be  ^Tte„  o„ IL"  '^'''""^  '^'''  "^ 

:^o^^:s^;^s-t^;f-^SrS:!rr 

f  to  '  the  grantor,  the  reS  of  IT^Tk  ''  ''''  '"™>  '  "- 
cknowledges;    thirdly    thIttZ  '^  *^'  ^*°^'  thereby 

battels  and  thinjI^^XlST'^l''  ""^"^  ^  *''« 
^exed  ;  fourthly,  th^  it  shaU  beT  "*  '^"  "''''^"'^  tl'^^^to 
'n^  then  advanc^.  with  ilt at  ,t^7''' "1  T^^ty  for  the  same 

'  the  grantee  with' the  bSj'e  htl'drf;  o"^  ''  '^  "P^''^ 
»d  days  ;  fifthly,  the  insertion  n?  ft  1^  ^"*'  Payments,  on 
ve  agreed  to  for  he  mSan  'of  .^  '™'  ^^''^  '^'  P*^*'- 
-;  -thly.theincorprSZ;^^,^^^^^^^^^^^^  -<J.  i^^  defeas- 
^h  restnct  the  right  of  the  .rante^ToXtS^-^^-  ^ 
92.  Nothing  substantial  may  be  either  -  ij  j  . 

m  't  (0  ;  but  any  deviation  is  alwabJe  ift     J"  "  '''^''''''''^  '''^'  " 

allowable  if  it  produces  the  precise  ""fflcient 

)  Act  of  1878,  g.  14.  and  «ee  C,»„  „V. 

)  Act  0/  1878.  ,.  10.  ■  <^"""»"^*.  21  Q.  B.  D.  420. 

I  M  to  the  effect  of  this,  see  He.eUintt  v   « • 

'  Act  of  1878,  s.  11.   OmLion  r.!^^/'  '""'  ^''^^^  ^  Q.  B.  547. 

■■      ^^^^"^^  2s  W-  iJ.  B.  417.  -   '^'"  '^  '"^^  *»  »«»mst  the  grantor 

^«r  Lord  FmoERALD  in  TAoma*  v.  KeU»   13  4n„  r^ 

^i**  V.  Burton,  II  Q.  B  D  537  .  TK  '^'^"  ^'^-  "  P"  S'«- 
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legal  effect  (neither  more  nor  less)  of  the  form  (A),  and  does  not 
dcHtroy  that  Himplicity  which  it  was  one  of  the  obJMts  of  the  Act 
to  attain.  Prolix  recitals  may  avoid  it  (/),  and  puzriing  and  inartistic 
provisions,  even  although  the  result  of  them,  when  construed  hy 
an  expert,  is  the  same  as  the  statutory  form  ;  for  the  form  was  meant 
f»)r  the  benefit  of  plain  j)eoplo,  and  not  experts  (tn).  A  similar  result 
was  held  to  follow  where  a  hill  was  given  to  secure  four  different  sums, 
to  four  different  creditors,  payable  at  different  times,  as  the  statutory 
simplicity  was  not  complied  with  (n).  On  the  same  ground  two  or 
more  grantors  who  are  not  jointly  interested  in  the  goods  cannot 
give  a  valid  bill  of  sale  of  them  (o).  The  omission  of  anything  required 
by  the  form  (except  the  address  and  description  of  the  attesting- 
witness),  cannot  be  supplied  by  means  of  the  affidavit  which  has  to 
be  filed  when  the  bill  is  registered  {p). 

93.  If  substantial  compliance  with  the  form  is  impossible,  owinu 
to  the  nature  of  the  transaction,  then  a  bill  of  sale  by  way  of  security 
for  money  cannot  be  made  at  all  (</) ;  ex.  (jr.,  a  bill  of  sale  cannot  now 
be  given  to  a  surety  by  the  principal  debtor,  by  way  of  indemnity  (r). 

94.  The  provisions  as  to  the  use  of  the  statutory  form  have  been 
held  not  to  extend  to  attornments,  etc.,  because  s.  6  of  the  Act  of 
1878  does  not  nmke  such  instruments  bills  of  sale,  but  merely  directs 
that  tbey  shall  be  tlecmed  to  be  bills  of  sale  of  any  chatuls  that  tnay 
be  dintrnined  tinder  ihem.  It  was  therefore  not  intended  to  avoid 
them  ab  initio,  as  in  the  case  of  other  bills  of  sale  which  do  not  complv 
with  the  statutes,  l)ut  only  to  impose  upon  them  the  necessity  of 
registrati«)n  (»). 

95.  The  following  points  have  been  decided  in  relation  to  com- 
pliance with  the  statutory  form,  viz.  : — 

The  addresses  of  both  parties  even  where  the  grantee  is  a  limited 
comimny  must  b.'  given  (/) ;  but  the  usual  description  of  th? 
grantor  is  sufficient  even  although  he  has  no  business  of  the 
kind  indicated  (u). 


(i)  HoberU  \.  KnhtrtK,  13  t^.  ».  D.  704  :  Exp.  SUinJord.  rr  Barber,  17  W-  ».  I» 
250  :  Kxp.  .Ubim,  rr  Miindiiu.  14  Q.  H.  1).  43  ;  KfVy  v.  KtUond,  20  Q.  B.  1).  569 
VonJ.  Ik  Brtmm  v.  Ford,  |  lUOO)  H  "h.  142 ;  .Vourinand  v.  Le  Clair,  [  1903]  2  K.  B.  2lfi 

(/)   Kip.  Slonford,  rr  lUirhrr,  nufird,  per  Kry,  I^J. 

(m)  Ftirbrr  v.  CtJih,  18  Q.  H.  1).  404  ;  at  the  Mmo  timr,  tho  iniTO  fact  that  t»o 
oourta  Uifl'<T  a«  to  tho  jiropcr  count  ruction  of  a  bill  i*  not  of  itiiolf  ({roumt  for  avuidint 
it  undrr  ihix  principle:  lliudeteood  v.  Consolidatrd  Credit  Co.,  25  Q.  B.  D.  NV): 
H'mrAite  ('<xil  and  Iron  Co.  v.  Hodson,  [ISIM]  I  Q.  B.  508;  Kdimrd*  v.  MnrilK'. 
llKOlj  1  g.  K.  225. 

(a)  Mtli'iUf  V.  Htringer,  13  Q.  B.  I).  3lt2. 

((•)  SauHderi  v.  H'Ai7r.  1 1002|  1  K.  K.  472. 

ip)  Bird  V.  Ittivfi/,  IIHOIJ  I  y.  H.  2«. 

(7)  Kip.  I'arimiu,  rr  Tmrnntwd,  IH  Q.  H.  1).  .532. 

(r)  llHQhfK  V.  Little,  18  Q.  H.  U.  32. 

{«)  (Irten  v.  Marsh,  1 1802]  2  Q.  B.  330.  335,  p,r  Kav,  UJ. 

(0  AUrte  V.  AUrre,  [1808]  2  Q.  B.  2117. 

lu)   Rr  PiiKirji,  Ktu.  Kittiibihlf  I HveMmt  at  Co.,  Ltd..  77  L.  T.  567. 
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An  agroement  to  pay  the  debt,  on  "  tlemi.,..l  "      ^     •.•  • 

period  after  deman.1  (.),  or  "  fo  Sh'-.  Tf  '    ^"  '  "''*"'" 
to  the  for.   whic,  re^ir^^  ^^J^^^^^''^^ 

An  a««.p„ment  by  tb.  prantor  '<  a.s  beief.cill  oZpr  •    •"       • . 

mi«ht  not  havo  b,M.„  c.,„  J«.)  °"         '""■"■"' 

of  .  bom,,  (rf).  "•  '""'  ""  "  '  1'™'"'""  '"'  l»y.nH,t 

On  tl»  othor  band,  allhouiib  tbo  fern,  provide  f„,  ,I.„  , 

by  .Mtal.,u.„t,,  i,  i,  not  c.«o„ti.l7..   ril,, Til"'™; 
...  that  „,,^t.  .  .i„„,.  re,«,n.:^bU;'       i^^^^^^^^^ 
tor    h.  «.mc  r..«,„  in,.d,„™i,  „ee,l  not  l»  ™^l7f;  ''"' 
need  principal  and  interest  bo  paid  ,„„•  „, '^    T  '/'• ."" 

.ntere.t  will  be  allowed  after  K..liJtU,„"        t "he  effl"^ 

..ip..i..ion  to  'siij^  irer't'^TtZtiirr -n 
:ti'::»;ttan;&/"'r-™^ 
wenbeidnnobiectiotb;:,?'  s  .rL:nr;";..t:: 

*)  HtlhenngloH  v.  Oroomr   II  O   R    it  -m.      i,-. . 

-*op  V.  lie  J,  I  T.  I.  T,40:    ^"     •  ^-  '*"*•  ^'^^  "•  ^W*.  15  «.  B.  D.  61»  . 

»)  A>.  f eanc*.  rt  William*.  25  fh.  D.  850. 

0  »«.  /V  ^r«<im  V.  >'on/.  ,upra 

»)  A^r^.  «a»/orrf.  re  Barbfr,  17  Q.  B.  1).  239 
n  Davit  V.  iKKrtoM.  II  U.  B  I>  A.t7      iU. 

'  *'^;  '■'«'*''  "■  William*,  25  Ch.  D.  B5o'     ' 

1  /V'!^"*  ''•  *■•*""•  "»  y-  B.  U  380. 
I.'dUI'^''  ''•   ^''""™«"'  '«  «i-   B-  «.   1 

I  ^«'«««^  V-  *'"^*«'  f »«»«]  «  Q.  B.  223. 

H'"*  V.  Ihproae,  [  I900j  I  til.  ;J37 
'  f  "■°«''  *V  W*''/'.!  1804 1  I  Q.  B.  «03 

-      ■        '-    i.  o. !  .    .«  U.  R.  47b.  4  iiu„^,„^  „g 
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by  iiiiitalmcnts,  the  fact  that  a  calculation  may  be  necestmi}- 
to  get  at  the  number  of  instalments,  tioea  not  avoid  the  bill, 
as  the  same  objection  might  be  applied  to  the  form  itself  (»(). 
An  express  stipulation  may  be  inserted  that  the  goods  may  be 
seized  on  the  happening  of  any  of  the  events  specified  in  s.  7 
of  the  Act  of  IStfii  (909) ;  for  that  is  no  more  than  the  legal 
effect  of  the  form  itself  (n) ;  but  the  events  must  not  be 
amplified  ;  ex.  gr.,  it  will  not  do  to  include  liquidation 
or  composition  by  the  debtor,  s.  7  only  relating  to 
bankruptcy  (o). 

96.  A  note  appended  to  the  statutory  form,  expressly  authorizes 
the  insertion  of  '*  terms  as  to  insurance,  payment  of  rent,  or  other- 
wise, which  the  parties  may  agree  to   for   the   maintenance   or 
defeasance  of  the  security."    This  note  has  given  rise  to  miic  L 
discussion,  and  it  seems  t«  be  impossible  to  lay  down  any  intelligililc 
principle  as  to  what  terms  may,  and  what  terms  may  not,  be  agreed 
to  under  it.    A  contract  for  further  assurance  has  been  held  to  he 
within  it(p),  but  it  seems  doubtful  whether  the  ordinary  mortgagor  > 
covenants  for  title  would  be  {q).    Covenants  to  repair  and  replace  (/•). 
and  not  to  remove  the  goods  without  consent  (»),  and  to  produic 
receipts  for  rent,  rates  and  taxes  {t),  provisions  for  insurance  and 
application  of  the  insurance  money  in  discharging  the  debt  (m),  anil 
even  power  for  the  creditor,  in  case  of  default  in  insuring  or  repairiii;.', 
to  enter  and  insure  and  repair  himself,  and  to  charge  all  monev.s  m. 
exj)ended,  with  interest,  on  the  goods,  was  held  to  be  go<xl  in  thf 
absence  of  powers  to  .seize  for  breach  of  such  covenants  or  power  (j  i. 
The  following  stipulations  have  also  been  supported,  viz.  : — A  provivi 
making  void  the  security  on  payment  of  principal,  interest,  and  <ut<j 
expenses  which  the  grantee  might  lawfully  incur  in  lawfully  soiziim 
and  removing  the  chattels,  and  any  co.sts  he  might  properly  iiiciii 
in  defending  and  maintaining  his  rights  under  the  bill ;  and  power 
in  case  the  grantee  became  entitled  to  seize  the  chattels,  to  break 

(m)  Kxp.  liatluck,  re  Bargcn,  [1804]  1  Q.  B.  444 ;  Linfool  v.  Pockett,  [IHK'.  i 
(  h.  835. 

(m)  Kxp.  Allam,  re  MiiruUti/,  14  U-  B-  P-  43  ;  Exp.  Pope,  re  Paxton,  (K)  L,  I".  428. 

(o)  Gilroii  V.  Hoirtii,  5U  L.  T.  223  ;   Kxp.  Pfnrct,  re  WiUiains,  23  t'h.  D.  (i,">il. 

(p)  He  Cleaver,  Exp.  Kauiingi,  18  g.  B.  D.  489. 

((/)  See  Livtrpod  Commercial  Imvutment  Society  v.  Richardson,  55  L.  .1.  y.  H 
455  n.,  and  Si^icick  v.  JJellier,  31  Sol.  J.  tWl. 

(r)  furber  v.  Cobl>,  18  Q.  B.  1).  404 ;  Comolidaled  Credit  and  M.wh^u. 
Corporation  v.  (Joancy,  10  g.  B.  U.  24 ;   Heed  v.  Iir<idky,[\mA]  1  g.  B.  3I!>. 

(»)   Re  CiAon,  Exp.  Payne.  5<1  I^  T.  571 ;  35  W.  R.  47f!;  4  Mom<ll,  00. 

(/)  Turmrv.  Culpan,  58  U  T.  340  ;  Furber  v.  CoM>.  18  Q.  B.  I).  404  ;  OjrtwTiV 
V.  Rrgnn.  [1805]  I  g.  B.  IKK).  But  a«  to  excuse  for  not  complying  with  -iiirh  » 
covenant,  mx-  Exp.  Wicktnn,  [1808]  1  g.  B.  343 

(m)  Stftr$on  V.  Seymour,  97  L.  T.  788. 

(J-)  Toplty  V.  CorMr,  20  g.  B.  D.  350.  But  there  mu«t  bo  no  tcmw.  ov.n  im- 
plieilly.  imjiortinK  a  power  to  neize  in  contravention  of  the  provision*  of  s.  7  of  ih-- 
.\ct  of  1882.  .Soo  and  consider  Real  and  Personal  Advance  Co.  v.  Ckaf,  *> 
g.  B.  D.  3W  ;  Dianchi  v.  Cfford,  17  g.  B.  D.  484. 
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-terest  due.  and  all  cost,  and  o!^r^t\t  ''""''^'  ""'''^'^'  *«^ 
*7.  Ou  the  other  hanrf    ;♦  i.      l 

'--rt  •  covenant  that  the  VanM  '"^  ^^^  '^'^  inadmi«ibIo  to,. 
(rf..ny,  of  the  pre„,i.es  on^  S  T^ ^^^'-''^--t  on  n,ort«ag  iS^^^ 
be.ng  ;  on  the  ground  that  «uch  t  ve^^  "^f  /  ^«  ^^  'he  tiL 
xaxor  to  pay  the  interest  on  such  C^f  '^""^'^  "''"^'^  *he  mort- 
might  contain  no  powers  of  dintrl  f  f  f '  '^""  "'^''""gH  thev 
.n.ght  not  have  bLn  n.d  bv  hil^f  ^'^'r""'  ^"^^  ^^'^ 
rherefore,  a  covenant  in  such  wideTef:  '^  "*''*'^-^'  «"d  that, 

■uaintemince  of  the  securitv  i^TlTT  ""*  "^*^««*'-:^  f«r  the 
that  a  proviso  that  after  reden,pti,Hfth!hTrr  ''  ^'"'^  decided. 
:  ^'•.^  Po-f  on  of  the  creditor,'!"  de^the^K-,^"'''  '^'""'^  ''""*-- 
vas  .ntended  to  put  .bstaol..s  in  the  wt  ^..'"'rK'^"^''  «^'P»J«ti"" 
ejal  proceedings  .n  r-spect  of  w  at  mL  1  "^'"' ^'""'"•'»^'"^' 

-.il  was  in  force,  and  thaVtherero  f^  ^^^  "'r"^  "''''^  ^''^ 
{»rt.es  from  what  they  would  have  hi  i   """  ^^'^  ""''^''  "f  the 

"  «^a«  quite   unnece^^^arv  for  th  "  ""'^''"  *^"  ■^'^^"torv  form 

•^unilarly.  stipulation.  thS  tie  d^u  "'^'"if"^"^^   "f   tl.e     .-^i;™' 
-tent  of  IW.  without  the  col^^cnttft  """  ""'  "^*"'"  "«"*  t^  t^e 
-uld  give  the  bulk  of  hi/b"  ,  e^'jf  ;^^«"^-'  «»d  that  tho  for^^ 
-pect  h.s  books,  were  held  to  Ivoid  tht^!;;^^^^^^^^^^^  '^"^  '^''-  ''i-  to 

^^nlt^l^lC::;^^*^  "^  *^  "e  has  taken  p 

'otice  (,e»i6/e  after  Jive  davs),r  ""•■'■'  ^"^  ^^tor  rea.sonal,l,. 
ower  of  sale  conferred  by       '  C"'"  ""  ^''*'  '^h^"^'"^'  - 
ot  incorporated  in  bills  Jflde^'r'""'  ^^''  ''''  *"oru.equ..nth- 
Peration  of  s.  20  of  that   \m        '    ^''"^  *  i"'"^'««  oxcliuUn^.     h  .' 
'-'idate  the  bill  (i^tj  Ir^^rT^t"""^'  ^'^^ 

tf'e  first  place  pay  the  expenses  attend        ''  ?''  ""^'^"^  «''""J^' 
^  -ncurred  in  relation  to  this       uri  t  "t""',  '"'*',  '^"'^ '  "  °^  "^h- 
f"'l.  on  the  ground  that  it  ""vefth     '?""  ^'^'^ '"  '"^'^i'^at.. 
the  mortgagee  to  retain  u„  ind';fi,.r  "''  P'"^'^'^'*'  'atitud. 

!«i  they  related  in  anv  wav  to  tl  1  '""^'"."'  ^'"-  '^l>^^^^^>  pro- 
he  opinion  of  the  Court  .J .  pp  T;:;!;"  '^-^  "^*ts  wo'uld. 
,,     ^  PP'"''^'^""''^' larger  than  he  would 

*'*  V.  T-Aomo,.  19  y.  B.  £,.  2,„^-  '22;   full  Court  of  Appeal, 
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have  been  entitled  to  if  the  form  had  been  .substantially  followed  (r). 
.Vs  Lord  Justice  Lindleff  pointed  out,  under  it,  oppresHive  char;;is 
in  respect  of  the  expenses  of  the  frequent  inspection  of  the  gootU, 
might  be  made,  and  also  charges  in  respect  of  the  preparation  of  tin- 
security.  The  mortgagee  is,  however,  entitled  to  retain  his  projur 
expeases  (d).  VVTiere  the  debt  is  payable  by  instalments  and  th.' 
goods  are  sold  before  all  the  iastalments  are  due  by  arrangement 
between  both  parties,  the  grantee  is  not  entitled  to  interest  after  the 
date  of  realization  (e).  \h  to  expre,s.s  powers  of  sale  that  have  been 
held  valid,  see  lie  Clearr,  Exp.  Rawlings  (/),  and  Bourne  v.  Walldi). 
the  latter  referring  to  a  power  to  sell  the  goods  by  public  auction, 
or  private  cor'  ct.  on  or  off  the  premises.  But  the  practitioner 
must  be  care  'lot  to  insert  the  usual  ancillary  powers,  providin;^ 
that  the  mortgagee's  receipt  shall  discharge  the  purchaser  (A),  and 
relieving  the  latter  from  seeing  whether  the  power  has  properly 
arisen  (t),  as  they  are  inadmissible. 

99.  With  regard  to  omi.ssions  from  the  statutory  form,  a  bill  is 
invalid  which  omits  the  final  proviso  limiting  the  creditor's  right 
to  .seize  (k),  or  which  omits  the  name  or  address  or  description  of 
the  attesting  witness  (/)  or  the  acknowledgment  of  the  receipt 
of  the  loan(w);  but  the  addreas  need  not  be  his  residential  address, 
the  address  where  he  is  generally  to  be  found  being  sufficient  («). 
And,  where  the  same  witness  attests  two  signatures,  his  address  ami 
description  need  not  be  added  to  each  attestation  if,  from  a  compari- 
son of  handwriting  or  otherwi.se,  it  is  apparent  that  the  same  person 
attested  both  signatures  (o). 

100.  It  is  not  permissible  to  avoid  the  statutory  conditions  In- 
having  a  collateral  deed  containing  covenants  and  provisions  which 
would  make  the  bill  void  if  they  formed  part  of  it.  In  such  cases, 
the  two  documents  must  be  regarded  as  one,  and  the  bill  at  all  event- 
will  be  void  (p).    The  collateral  document  may,  however,  be  good  (t 

(c)  Calvert  V.  ThonuiM,  nuprn  ;   Maery  v.  OiUteH,  37  L.  J.  Q.  B.  4HI. 

(d)  Exp.  Official  Jieceiier,  re  MorriU.  18  (J.  B.  D.  222. 

(e)  Went  V.  lUprwe.  [lOOO]    I  (;li.  337. 
(/)   18  y.  B.  1).  48!». 

((/)  30  W.  R.  510. 

(A)  Gibbn  V.  Pnrmn^t.  L.  J.  (N..t«-«).  1887,  p.  Wi. 

(.)   Blaiben,  V.  Heckett   18  Q.  B.  IX  9«. 

(f  Thomoi  V.  Krllg,  13  App.  Can.,  at  p.  317. 

(!)  Blankermtein  v.  Kohfrtson,  24  Q.  B.  D.  .543;  ParaoM  v.  Brand,  25  Q.  B.  I) 
1 1(1 ;   Couhon  v.  Uickton,  23  Q.  B.  L).  110. 

(m)l)avie»  v.  Jenking,  [li)OU|  1  Q.  B.  133. 

(h)   Simmoiii  v.  Moodimrd.  [I81t21  A.  C.  100. 

(o)   UM  V.  IHv,,,  (1891 1  1  g.  B.  2(». 

(p)  Shnrp  V.  McUeitry,  38  Ch.  1>.  427  ;  Himpmn  v.  CItarimj  Crotm  Bank,  34  W.  V- 
3(i8  :  Sdniirth  v.  .Van-tM,  (18941  1  y.  B.  387.  But  »  mere  unauthorized  att*nipt 
liy  thu  bill  cif  Hale  holiler  rr^  pott  facto  U>  enforce  on  the  grantor  certain  rules  aivJ 
rugulatioax  uu  which  he  conducloil  hix  business  uat  heiii  not  to  b«  a  coUaten! 
inHtrument  ho  as  to  avoid  the  bill.  LinfoOl  v.  Pockett,  [1895]  2  Ch.  836.  And  »» 
»!*>  Petit  V.  Lod'jf  a-  tlarper,  [1908]  1  K.  B.  744,  ovwruluig  Reed  v.  Fraitks,  K 
T.  1..  H.  347. 

(./)   MoneUinj  Adimice  Co.  v.  Caler,  20  Q.  B.  D.  785. 
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that  3(M.  shall  be  advanced  and  thlf  n    .  ^      ?"*"  "oderstandinjr    101-1C« 
returned  to  the  lender  rT    But^Y  If  "'  "  •'^*"  '«'  immediatei;  Biu«  t„ 
order  to  evade  the  Act   th^  »        /      iransactton  is  not  a  sham  in  »«•""'  ''•»* 

snr^--^^-^^^in-L:irs' - 

provi.io„  in  the^Sth  section  ofti:  S'oTt^  ^'^  T^^'^'^^"^'  -- - 
follows  .-The  real  consideration  need  no/  .1'  T^'^  ""^^  as  "'''•ratio,,, 
accuracy,  but  the  facts  a«  t,rthe  "^     V  '^  ""''^  «*"*>* 

Hubstantial  accuracy,  either  as  to  trt?  7  T'  ^  '^^^  ^'*t 
mercantile  and  buHines«  effect  (,?•  but  t^  '?''  ^'  *«  "^  ''''" 
forth  any  arranRement  relatin«  to'the  mil"  *  °^«««a''y  to  set 
7f'**-"foMhe  benefit  of  htbor^o:e"ll'i^  payment  to.  or 
of  the  consideration  to  the  borroweTatih  ^ '***«™««t  of  payment 
■s  consistent  with  its  application  ktL  '"""^"^'^^  °'  t'*^  deed, 

due  from  him  at  the  tim    o^th    traniT'"' °u'  '  ^""'^''«  d«b 
himself  or  to  other  persons  (0     ButT^"";  T^''  '°  '^'  '«»d« 
payable  at  the  time,  aVd  it  must  be  paid    T   /  "*  '^'^  *^*"''">' 
retan^ed.  or  paid  for  rent  or  interest  w^h  h         °'' ''  "^"^*  '^^^  »>« 
or  which  is  not  paid  till  after  ?h!  ^"^  "°*  y^^  ''««o'ne  due 

the  costs  of  preparin^llt^^^^^^  ^  f'^  («)  ^  -r  fo; 

properly  payable  by  ?he  moZtr^  *"'  ^'!^f  '^'«'  "^'''^h.  though 
'.f  the  transaction  ak  the  exSu'ti^^rf  T  f  l*/"  '""^  ^^P'^^- 
that  the  costs  were  as  a  matteTof  fl/  .  '"^  ^"^^^  ^"*  *»»«  '«ct 
-ecutionof  the  bill (wherTthte  wi:!^"!:™""'"*^'^  ^'^^  ^'^^ 
r  avoid  the  bill  („.  The  amrunTof  a^ceotnt,  ,*^'™^°*^  ^^ 
he  grantor  to  the  grantee  and  wh^h  ^rTrn       ^'^^^  «'^««  bv 

(r)  Am*  V.  £;,A«r,  12  Q.  B,  D  400 

'}  ''■'^P    Firth,  Rf  Cou-l,urn     Iftch    n    .1.. 

I  Haundtra  v.  White  riixiii  1  «  t.   -  "  V-  n.  L».  MH. 

B.  ,,,  »'*'".  f  i'-K.J,  1  Q.  B.  70.  .ffl„„  „  ,,.,  „„  ,  ,,^^^,^^  ^.^^  ^ _^^^^ 
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j'ar,H,r.,ph^   for  the  hirc  of  the  furniture  assijjned  by  the  bill  for  a  period  of  threo 

108    104    ,nonthH(2). 

So  if  the  whole  num  which  forms  the  consideration,  be  all  jie<l 
to  he  paid,  but  pan  bo  retained  f()r  commission,  it  will  be  ba«l. 
because  the  whol.-  consideration  for  which  security  is  given  and 
upon  which  interest  is  to  be  paid,  has  not  come  to  the  hands  of  thi' 
lM>rrower  {a).  But  this  is  not  so  where  the  liability  is  to  a  third  party 
and  not  the  «jrantee  (6).  The  expression  "  in  hand  paid  "  will, 
however,  cover  a  payment  made  before  the  execution,  if  it  were  madi- 
as part  of  the  transaction  (c). 

Attcution.  108.  With  regard  to  attestation,  it  is  essential  to  the  validity  of 
the  bill  that  the  attesting  witnesses  should  be  correctly  described 
in  the  attestation  itself  (d). 

104.  The  grantte  of  chattels  acquired  a  good  title  to  them  under 
the  Act  of  1878,  if,  without  registering  the  bill  of  sale,  he  took  ami 
kept  posse.ssion  of  the  chattels  within  seven  days  from  its  execution  ; 
now  i<ieiiti«l  qj  jf^  not  taking  possession,  he  registered  the  bill  of  sale  within  the 
Tumu.  '^v*'"  'i*)'"  (*")•  ^^  ^^  neither  registered  within  the  seven  days  nor 
t<K)k  jwssession,  the  bill  of  sj  c,  if  the  chattels  remained  in  the  posses- 
sion, or  apparent  ptissession  »f  the  maker  (but  not  if  in  the  possession 
of  the  sheriff  (/)),  became  lid  against  the  persons  mentioned  in  the 
8th  section  of  the  Act,  bu  not  against  the  grantor  {g).  This  provi- 
sion is,  however,  repealed  r  the  15th  section  of  the  Act  of  IHW. 
and  now  every  bill  of  sale  given  by  way  of  security  for  money  (h) 
must  be  registered  with  a  seven  clear  days  after  the  execution  thereof; 
or,  if  it  is  executed  in  any  j  >•  out  of  England,  then  within  seven 
clear  days  afU'r  the  time  at  uch  it  would  in  the  ordinary  course 
of  post  arrive  in  England,  if }  »u-d  immediately  after  the  execution 
thereof,  otherwise  such  bill  <  ah  shall  be  void  in  respect  of  the 
personal  chattels  comprised  therein ;  thus  leaving  open  the  mort- 
gagee's remedies  in  respect  of  any  other  property  comprised  in  thf 
security,  and  in  rosiwct  of  the  debt  and  of  the  covenants  which  it 
contains  or  implies. 

The  effect  of  this  enactment  appears  to  be  that,  although  seviii 
days  arc  allowed  for  registration,  the  necessity  for  registering  the 
bill  of  sale  cannot,  as  under  the  former  Acts,  be  avoided  b>  takin- 


(:)  Jtkhtir<i*OH  \.  Harria,  auprn,  ami  wt  ali«)  IMrlow  v.  liltjnd,\\Sai]  1  Q.  B.  12.'. 

(.1)  UamiUon  v.  Chamt,  7  Q.  B.  D.  319. 

(h)   Be  WiUMrt,  Kxp.  Eynon,  [IlWOl  1  Q.  B.  9«. 

(c)   ilumiUon  v.  Vhainr,  7  Q.  B.  I).  I. 

Id)   /'rtfftiM  V.  Brand,  2.%  (.».  B.  D    110. 

{«)  .Vrtrp.M  V.  HcTilni,  7  Jur.  !n.«.)  44« :  Krjt.  Ilnrrix,  re.  PuUimj,  L.  K.  !l  <  li 
48  :  Exp.  Saffeni,  rr  Brinmr,  Kl  fh.  L».  WW  ;  AMon  \.  lllarMfni;  L.  R.  9  Kq.  .jl'i 

(/)  He  faif..  Exp.  »*'/,  .')4  W   R.  202. 

{(I)  Iktvia  V.  u'onJmm,  5  V.  P.  I).  128. 

lh\  Aa  »o  •h<>"Ml'C*  nt  rinn.ntifial.nkt.iiin  of  .-111  aliimliite  Bil'  of  S.alP.  »ee  AtilOH-i'^ 
*.  Smith,  [1901)  2  \L  B.  5«9.  awl  Uopkin^  \.  Oudytua,  [19001  1  K.  B.  OUO. 
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'"""B  P«'«««»on  except  bv  reJZ  „<  J  J    f  ""  '*'"  »'  '878  (r,„„ 

'^iiT '"'  ^^^-^••-^- cotr  ^'''  -"'<^  '-'^" 

-bankruptcy.  underloSrtndr^*"'^**'^^'^^^^^^^ 

Bankruptcy  Act,  1883.  whe^the  .fo^S'^"'""  ^'*"''«  («•  ^4)  orthe 

and  d..spoHition  of  the  bankrupt  'n^  7  "  '''^  P««--'on  -de 

;^  'on  (20)  of  the  Biil«  of  SaKct  ,  ^'g'^f  ^  '"'''"-  ('  '    the 

and  diy^s'tion  clause  of  the  BatL2  '  '^^''  ^'^^'^^^d  the  order 

-pealed  by  the  Act  of  1882  (si5)^7vf^  Act,  1869.  havin«  b^-n 

n^?*"^'"^^-"  Act.  1883.   he«L?J'\^°'''"*'''"<'««««"nre; 

and  disiK.«tion  „,  A« ,.arfe or iS/fb ""i  '"  ''^^  «^*»*««-^  order 

^antee  fron,  .seizin,  the  ^oodsm^  t  f'  "'"  ""'  P^^^-«t  the 

;chedu,e  or  inve„i1!;i?r:to^::,„tT;  ^J^  '"'  °^  ^'^  ^^^  everv 

t™e  copy  of  the  bill,  and  of  every  such   H^T"  ''^'""^  *«.  and  a 
evejyattesUtionoftheexecuSte^^^^^^^^ 

f  I.     .me  of  ,ts  l,ei„,,  „,^d,  „^  .iveTand    f  r'!'  ''''^  ""  ^^^avif 
8tte.t«t.o„.  and  a  description  of  the?',         "•"  ^""  '"^^^"tion  and 
person  makin.  or  ."ivin/the^lel TL  ^^«  ''T'  ««C"Pation  of  the 
;--.  '^  any  person  under  or  Mhe  exJ^nr^  ?'  "''"^  •"  -«de  or 
^^nption  of  the  residence  and  ic^  ''"  f  ^  P^''^^^'  then  a 
»;  om  such  process  issued  (/))  and^fT        °'  '^'  P«^^"»  a^'ainst 
;'  of  Hale,  shall  be  pre.,en  ed  ^   an77''""*'"^"^'^»«-  to  -.oh 
^"  be  filed  with,  the  RejL^'^'f  '^'  ««  ^  copy  and  affidavi 
"Preme  Court,  in  the  Bills  orSalern'  .     '^'  ""^^^  "^  the 
ffice(,«)w,tWn  seven  clear  da  saftrtr^^^^       at  the  Central 
"  "^  "lale  (104),  in  like  manner  a.  .  "'^*"^  "'  «'^'"^'  of  the 

-ona'  action  «,ven  bv  a  trade"!  bv  la  '^"''"'  "'  ""'^^^^X  '"  an v 
e  -«..tration  being  valid  wh^:  [keZ^T"^  "^  '^  ^'^^  (*92) ; 

a  Sunday,  or  other  dav  on  wh  ch  the  ^  •       ''^''^^''^^  «P'« 

n-ho  n  '^*     "*""'•  **  ^  T.  325 
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'    \ptof  1878.  «    !•».    I,   .       , 

il'«-n.i.x  to  UuIf8."B.'.Vo.  24.*     '*''''  ^'-  ^'^  1.26. 


^^'•1— T^^iK: 


•Act  of  I87S,  ,.  22_ 
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OF    SEIUEITIEH    BY    CONTUAtT.  [PART  II. 

The  duties  of  the  regiHtering  officer  are  f  nUterial  only,  and  he  ha. 
„o  power  to  examine  into  objection-  of  the  affidavit  (o). 

107  The  copy  of  the  bill  of  Hale  need  not  be  an  exact  copy^  I 
in  sScient  if  it  be  so  far  a  true  copy  that  no  one  can  be  misled  by 
!r  Tnd  if  the  copy  which  is  filed  is  a  true  copy  of  the  ongma, 
bill  he  Veltration  ^11  be  good,  although  before  .t  took  place  th. 
biU  of  saTewal  altered ;  because  the  property  passed  to  the  grantee 
when  iT  was  executed  and  cannot  be  affected  by  the  subsequent 
Tlt^LTr  ?he  omission  of  the  date  from  the  filed  copy  does  not 
n^e^Sy  make  the  bill  invalid  (r) ;  nor  the  om.ss.on  of  th. 
rnrr'slignature  and  the  «i««^ture. addre. and  de.r^^^^^^^^  of  the 
attesting  witness  when  they  appear  .n  the  filed  affidavit  (.). 

108  The  affidavit  must  state  that  the  bill  of  sale  was  duly 
attesred-i-.c..  that  the  deponent  was  present  and  w.tnessed  the  duo 
xecu^MO  and  it  must  be  made  by  the  attest  ng  witness  ;  but  .t 
nee^  not  state  expressly  that  the  deponent  was  the  witness  So.  a. 
hfresidence  an/ occupation  mu.t  appear  on  the  face  of  the  b 
itself  (u).  it  need  not  appear  in  the  b.Kly  of  the  affidavit .  it  be... 
sufficient  if,  on  the  face  of  the  bill  and  affidavit,  the  deponent  a,.,l 
the  attesting  witness  were  obviously  the  same  person  (x). 

T^reSnce  and  occupation  required  by  the  statute  to  be  se 
forth  are  those  which  exist  at  the  time  of  sweanng  the. affidavit,  a,.d 
nuHt  not  (where  there  has  been  a  change)  be  those  which  existed  at 
rtime  of  making  the  bill  of  sale  (,) ;  and  if  a  bill  of  sale  was  mad. 
b'- more  tha"  one  person,  all  the  makers  must  be  described  thou, 
onWone  was  in  possession  of  the  chattels  (:).    .Uthough  the  object 
i "  [haHhe  re,isLion  of  the  bill  of  sale  should  be  good  .uoadty 
rraZr,  whose  credit  will  be  affected  by  it,  yet  .t  has  been  held  th  . 
;«  «ro   in  his  christian  name,  purposely  made  does  not  vitiate  the 
eVstrationla),  although  an  error  in  his  address  and  descnp  .|u 
Z  do  so  (b),  for  the  Act  does  not  require  his  m.me  to  be  corre   I 
Tted.    Moreover,  the  insertion  of  the  grantor's  true  name,  althoud 

(o)  Serdham  to  JohnMnn.  8  B.  *  S.  100  :   15  W.  R.  340. 
(p)  Be  Bewer,  Esp.  Kahen,  21  Ch.  D.  871. 
;;  ^«  V.  A«rJborou„h,  34  I.  J.  Ex.  W  :  3  H.  4  t.  4«i. 
(r)  ThonuiM  V.  Rol,ert^,\inm\  I  Q  B.  *iol. 

{»)  Co.iU*  V.  Mo.fre,  \  19031  2  K.  B.  140.  q  u    B   D   13» 

(,)  Sh^ifve  V.  ti.r^h,  8  Q.  B.  D.  Ill  ;  Ford  v.  K.ttk,  9  g.  B.  D.  1J». 

Dir«U«H  of  ..  company.  v.»^.  I^'J^,.*''^^"  /j'sTS      ShJr*  v.  7..  a6.  L.  U.  1  1. 1' 

if;  I 

(I)  H»>l>tr  *  ParmfiUr,  10  W  K.  ««». 
(a)  Df»imt  V  .H,>i,m.n.  2f  Q  B.  D  lli. 
{b)  L*t  V.  Tmr^T,  180  Q.  B.  I>.  ^tS. 


<'HAP.  in.] 


BILLH   OP   MALK    AtTS. 


i^ir„ri:.r„dt^^^^^^^         r;:: '''  -*  ^  •«-  ^'•^ 

of  the  grant.,  cannot  bo  m\Zl  by  tS      ""*"''•'"«  ^"^  ^'•'^  "-'"^ 
noth  in  the  caw.  n(  f i,„        i         .  *^" 

Witney,  the  parof  't.'ltt  "'  *'"'  '"'  ""'^  "'  *»"«  •^^^^ing 
dence  (e) ;  or  even  a  c  ub'^SS' ";i.'.  t,"'  '"  *''«  P'""'  «'  -'- 
the  certainty  that  the/X  rlX:^;  n  A^^^^^  TZ  '*  ""*'  ^'*'' 
several  addresses,  the  principal  Z^//?-  i""*-  '^  *'"'  8™"*«'  ^"^ 
be  sufficient  if  the  descriptiTofTh!.  ?'"'"'"'  <^>'  *"^  ^^  ^i" 

tion  as  deponent,  or  UklZ  to  tt  T'"  ^'  «'''"  '"  ^^'  ^ascrip- 
of  sale  as  the  true  deLrip^j^^  Jj/'''  ''^'^"P''°"  ««'  'o^th  in  the  bSi 

^^P:;^r  L^t^^^^^^^  -^IJ  -'^ ,- be  ascertained,  b, 

and  to  enable  persons  daiming  a^ain     the  bni  T  ^^  ^'''^"*••^• 
attesting  witness,  an  inaccurafeTl     .  m.°^  '*'•'  *°  fi"d  the 

if  that  which  ouiht  t^  be  deTribi    ?r"  "k",'^  '""^  ^'>-    «»* 
certainty,  the  re^stration  vJ^rn^t  SV^airb^J'?,^^^"'"^^ 
w  not  necessary,  and  which   thn».rh  ^  •"  addition  which 

JeseriM  ■>.  ,  ■»„«.„.„    ,fc°  '^  *"'  r""!""™  "»)•  well  be 
•iKl  even,  it  ^„„,  £,  rJwC'    ™° .'"»  « .i'"""  occupation. 

11  '^  '■  ''^'^"■'  f '**i  2  Q.  B.  48a 
(rf)  Oorrfnor  v.  SImw,  Ut  W.  R.  733 

(c)  On-  «t,fH  V.  Em,l„nd,  27  L.  J  O  R   loj     o  . 
Thnmpto  I.  2  H  A  V  RAO     u      ,     ^"  "■  '24  :  1  Jur.  t\  s  >  lino  .    a^    x 
(/)   iM..n.  V.  flofc,,,/.  (ig„5,  ,  ^  •       «°«"'.  18  Oh.  1>.  484. 

WO^a,«..CA.W.24Q.H.a29 

(»)  «fa*l«i  V.  SergmHi.  1  K  A  F    120      »     1 

(.)  £««*,•«  V.  AWA  ,»•../,,«  U^-;  ^"'f"'*  ^-  »»'*"^.  2  H.  &  c.  300. 
...  u«.«  V.  xvjnoBfr.  3   H    Jfe  N   ojiii      «... 
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irwufficient  (p).  But  the  question  w  one  o!  degree  in  each  case  {q). 
Thus  a  sleeping  partner  in  a  busiueBs  may  properly  be  described  &h 
"  gentleman  "(r) ;  and  the  description  "  govern i  nt  clerk  "  is  suffi- 
cient without  stating  the  particular  oflBce  in  wim  ii  he  is  employed  ; 
and  "  insurance  clerk  "  is  a  good  description  for  a  clerk  in  an 
insurance  office  (s).  But  the  description  of  the  salaried  manager  of 
a  bui^iness  as  "  carrying  on  the  business  under  the  style  or  firm  of 
A.  &  Co.,"  has  been  held  to  be  bad  (<)■ 

The  occupation  and  residence  must  be  described  in  the  affidavit, 
and  will  not  be  sufficiently  described  by  reference  to  the  bill  i)f 
sale  (u) ;  though  an  imperfect  description  in  the  affidavit  has  been 
allowed  to  be  supplemented  by  tlio  annexed  copy  of  the  bill  of 
sale  (x).  It  will  be  sufficient  if  the  deponent  describe  it  to  the  be^t 
of  his  belief  {y). 

A  defect  in  the  jura/,  ez.  gr.,  where  the  commissioner  before  whom 
the  affidavit  was  sworn  did  not  describe  himself  as  a  commissioner, 
is  immaterial  (z).  The  commissioner  must  not  be  the  grantee's 
solicitor  (a).  It  is  not  necessary  to  state  in  the  affidavit  where  tlip 
goods  are  (6). 

109.  A  certificate  under  the  seal  of  the  court,  of  the  filing  of  tiio 
affidavit,  and  copy  bill  of  sale,  is  not  sufficient  evidence  of  the  coni- 
pletene.^s  of  the  affidavit,  an  office  copy  of  which,  and  a  copy  of  th»! 
bill  of  sale  certified  to  have  been  filed,  must  be  produced  (c).  And 
a  certificate  of  the  registration  of  the  bill  of  sale  is  not  evidence  of 
the  tiling  of  the  affidavit  (d).  And  a  certificate  of  registration  is  not 
sufficient  evidence  of  the  due  registration  of  the  bill  of  sale,  without 
a  certified  copy  of  the  registered  document  (e). 

110.  The  Act  of  1882  (s.  11)  provides,  that  where  the  affidavit 
re<]iiired  by  s.  10  (2),  (1878),  describes  the  residence  of  the  person 
making  or  giving  the  same,  or  of  the  person  against  whom  the  process 
is  issued,  to  be  in  some  place  outside  the  London  bankruptcy  district 
as  defined  by  the  Bankruptcy  Act,  1869,  i.e.,  the  city  of  London  and 


ip)  Ktmbk  V.  Addison,  [19001  1  Q.  B.  430 

(?)  NtversoH  V.  Seymour,  97  L.  T.  788. 

(r)  F'^  V.  RobiMon  aiut  Fisher,  [ISO*]  W.  N.  U 

(«)  ChttHi  V.  .S'A-Jir,  I*  a  7  Q  B.  700.     Ami  ««•  Lam ,  - .  SrHfe,  45  [>.  J.  Q.  B.  S3!t 

it)  Cooprr  V.  Davis.  32  W.  R.  :«29. 

(«)  PicLard  v.  Brttz,  5  H.  A  N.  0 ;  Halton  v.  English.  7  Kl.  ic  Bl.  94.  Hut  sec 
Banhury  v.  Whlif,  «  Jur.  (N.s.)  013  ;  Fouiycr  v.  T-n/hr.  '>  H.  &  N.  202  ;  Walln  v. 
.Smith,  \V.  N.  (1882).  p.  77. 

(!■)  Jones  V.  Harrii,  L.  R.  7  Q.  B.  1.'.7. 

(y)    Roe  V.  Bradshait,  L.  R.  I  Ex.  lOli. 

(j)   Exp.  Johnson,  re  Chapman,  20  Ch.  D.  338. 

(a)   Baker  v.  Ambrose,  IISIW)  2  Q.  B.  .172. 

(6)  Exp.  Hill,  re  Lane,  17  Q.  B.  D.  74. 

(c)   Emmolt  V.  MarchanI,  3  Q.  B.  1).  OM  (Act  of  1831). 

yd)  Mason  y.  Wood,  1  <".  P.  D.  (3  (Act  of  1834). 

(c)  Uuikett  V.  Emmolt,  47  L.  J.  Q.  B.  430. 


^-'^m^'W^^ir'^w^ 


•'»fAP.  III.] 


HILLS  OK  NALK   A«T«.. 


»he  l.bert,e«  thereof.  .„d  «|,  ,„,,, 
l»'«ceH  a«  are  «tu.ted  within  the  dlri^o  L      '""*'"'•"''"  "''^  "»''" 
«H  a  metropoliun  county  court  „  the  Lt'T^'^'""^''"^"'''''^ 
^hedule  to  the  Act  (/).  oj  where  the  hi»    f  7".""^  '"  ''"'  "^""d 
«numer.ted  (J  «peciiid)  therrattl^ir '"''"*': '^'"^'"'^'-ttei^ 
«"1  diHtnct.  the  reffi«trar   under  fh     ?  V  ,"""*  P'"'"  "»t«de  the 
.ndwithinthn.cleaTd.~  aSrei^^^^^       T'  "''*"  ^-»''-*t 
«nd  m  accordance  with  the  dir  JCl!^''L!5?""'^'P»'  ^•"^'-^'^ 
"«cler  the  Act.  transmit  an  auTrac  1*^^   ^  ^^'  *'"'  '"'"«  '"•de 
contents  „f  the  bill  of  sale  to  thTn       I      P"''«^nM  form,  of  the 
.>.trict«uch  place,  are  Hhlatc^  a„d  iZ  I  7"''  "*''''*™^  '"  '^'••- 
"f  d.f!erent  re^intran..  to  each'  hS  re  "l^r      I  "7 '"  ^''^  ^'^'"^^ 
7  ^'••'«'n'tt...l  .hall  be  filed,  kept  and  Tn'       A^"^  "^""^  *»«»««» 
tho  county  court  in  the  ma^neTpre" WmT '^  ^''^  '««^^--  "f 
FH-rnon  may  search,  inspect,  make  e^t^lri    •       '  "''"'•  "*'  -"'V' 

.  Ml  of  sale,  or  an  affidavit  of  rrnewaUW   ?'  T""'""  ***  ''^'''' 
scribed  by  the  Act.  or  the  omil!,on  '  '"*^'"  **»«  *'«'«  Pre- 

-Klence  or  occupation  of  anrr^T"***":"*  "'  ^'''^  -™" 
."advertence,  may.  i„  his  diZt^rL       "'t'^'""*''  °'  ^"^  to 
^tatement  to  be  rectified  by  the  l^r'tiof  LT''  "'^'"'°"  "■•  ""- 
name,  residence  or  occupation,   X^^/    f"  'T""'  °'  "'«  *'"« 
reKistration.  on  nuch  term,  ani  coni  Jo!  "t'  '^'  ''""'  '^  «"«h 
not.ce  by  advertisement  or  otherwle  ^     ""^'^  *"  '"  «^"ritv, 

he  think,  fit  to  direct  (,)     4"  Z!:  ^-^  \"  «"-^  "^^er  matter,  a 
rectification  of  the  "  relter ''    ^iVu'  \''^'''''-  ''''"^^ed  to 
#rf«.>«n«  incorrect,  the  jCe  ha;  nol'''''r-  ""^''^  '^^  ^Jed 
affidavit  to  be  filed  (A).     keTinXSral"  """"  '  -PP'e-entai 
^««  to  defeat  the  vested  right  of  an  !!''"""' '^  "^**""*^«d 

112.  m  Act.  provide  for  the  m  V  T        """'"  ^*^- 
-d  the  manner  o'f  kee^nr/he  .T^lr^^^^^^^^^^         — '. 
«arch  for  and  obtain  office  copies  orTxtt.?S""^'"^  the  right,  to 
nd  affidavits,  which  are  made  ^I ;  f         •'^^  re^intered  bills  of  sale 

nd  of  the  fact  and  darofrlS/r  "f ""  °^  *^^  d-"™-  « 

registration  as  shown  thereon  (*) ;  and 
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OF   SECURITIES   BY   CONTRACT. 


[part  11. 


J^aragraphs 

112—115 


Renewal  of 
regutration 
pvfcry  five 
yeaiy 
necessary. 


Registration 
is  not 

necessary  on 
transfers  of 
bills  of  sale 
except  in 
respect  of 
further 
advance. 


for  other  matters  connected  with  the  swearing  of  affidavits,  the  fees, 
and  the  making  of  rules  for  the  purposes  of  the  Act  (1). 
As  to  the  priorities  of  registered  bills  of  sale,  see  (1283). 

113.  By  the  11th  section  of  the  Act  of  1878  the  registration  must 
be  renewed  once  at  least  every  five  years  ;   and  if  five  years  elapse 
from  the  registration,  or  renewed  registration,  without  a  renewal  or 
further  renewal  (as  the  case  may  be),  the  registration  becomes  void 
and  the  bill  fails  even  as  against  the  grantor  (m).     The  renewal  is 
equally  imperative,  whether  the  bill  remains  in  the  hands  of  the 
original  grantee  or  has  been  assigned  to  a  third  party  (n).     The 
renewal  of  the  registration  is  effected  by  filing  with  the  registrar  an 
affidavit  (which  may  be  in  the  form  set  forth  in  Schedule  A  to  the 
Act),  stating  the  date  of  the  bill  of  sale,  and  of  the  last  registration 
thereof,  and  the  names,  residences  and  occupations  of  the  parties 
thereto  as  stated  therein,  and  that  the  bill  of  sale  is  still  a  subsisting 
security.     Under  this  enactment,  if  the  description  in  the  bill  of  sale 
be  wrong,  the  proper  course  is  to  state  the  mistake,  and  to  give  the 
true  description  in  the  affidavit  filed  on  re-registration. "  If  the  true 
description  be  merely  given  in  the  affidavit,  there  will  not  be  a  com- 
pliance with  the  11th  section,  and  the  variance  between  the  affidavit 
and  the  bill  of  sale  will  be  fatal  to  the  latter  (o).    A  judge  has  no 
jurisdiction  under  s.  14  of  the  Act  of  1878  to  extend  the  time  for 
renewed  registration  (p). 

114.  The  11th  section  also  provides,  that  a  renewal  of  registration 
shall  not  become  necessary  by  reason  only  of  a  transfer  or  assignment 
of  a  bill  of  sale.  If  a  further  sum  be  advanced  on  a  transfer,  the  latter 
will  be  valid  without  registration  to  the  extent  of  the  original  debt ; 
and  it  was  held,  though  the  point  was  left  open  by  the  Court  of  Appeal, 
that  where  part  of  the  debt  had  been  paid  off,  and  the  new  advance 
only  made  up  the  debt  to  the  original  amount,  the  security  would 
be  good  for  the  whole  debt  without  further  registration  {q). 


f    'f 


Sub-section  (4). — Additional  conditions,  non-compliance  with,  ichicli 
avoids  a  bill  of  sale  given  by  way  of  security  for  money,  as  aguinni 
the  grantor's  creditors,  but  not  as  against  the  grantor  himself. 

115.  The  Act  of  1882  (s.  4)  also  provides,  that  every  bill  of  sale 
shall  have  annexed  thereto,  or  written  thereon,  a  schedule  containin» 
an  inventory  of  the  personal  chattels  comprised  in  the  bill  of  sale : 


Bill  void 

against 

grantor's 

creditors 

m'lx^naf    *"^  ^"*^^  ^^^^  ^^  ^^^^'  ^*^®  *^  after-mentioned,  shall  have  effect  onhi 


(l)  Act  of  1878,  ss.  17,  19,  and  21. 

(m)  Fenton  v.  Bbjthe,  25  Q.  B.  D.  417. 

{»)  Karet  v.  Kosher  Meal  Supply  Association,  2  Q.  B.  D.  361. 

(o)   F.xp.  WeMfj'r,  r"  Morr:',  22  ('!■•    D.  13fi, 

ip)  Be  Emtry,  Exp.  Official  Receiver,  21  Q.  B.  D.  405. 

(q)  Horne  v.  Hughes,  6  Q.  B.  D.  676. 


SSSfTTSI 


;='-*5:' 


■^w^:;i^'^^ 


•HAP.  III.] 


BILLS   OF   SALE   ACTS. 


.e^rf«fe .  and  hall  be  void  except  as  against  the  grantor,  in  respect 
o  any  personal  chattels  not  so  specifically  described.  And  by'^^  5 
the  b.ll  will  also  be  void  except  as  against  the  grantor,  in  reelect  of 
any  pergonal  chattel  specijunlly  described  in  the  schedule  of  M  the 

be  void  in  respect  of-  '    ^      *"'  '^  '^'  ^"''""'"^'  P''^^^'^'^^^' 

(1)  Any  growing  crops  separately  assigned  or  charged,  where  «uch 

crops  were  actually  growing  at  the  time  when  the  bi  1  of 
sale  was  executed. 

(2)  Any  fixtures  separately  assigned  or  charged,  and  any  plant 

or  trade  machinery  where  such  fixtures,  plant,  or  trade 
machinery  are  used  in,  attached  to,  or  brought  upon  al 
form,  factory,  workshop,  shop,  house,  warehouse,  or  oth^ 
place  m  substitution  for  any  of  the  like  fixtures,  plant  t) 

to\?ch\r:fsr' ''""'''''' '-'-'''-'  ^^  *^^'^^^"'' 

The  Act  therefore,  makes  a  schedule  containing  an  inventory  of 

SeirX'rSred.*'^'  ''''''  ^^'^'"'^  ^  -'''^^'  ^^'^-  ^ 

Jlr^'-'jTf  ^''.*^  P"'  ^  ^^"^^b'«  construction  upon  the  4th 
action,  withou  changing  the  position  of  the  words  ;  for  the  declara 
on  that  the  bill  of  sale  shall  have  effect  only  in  respe  t  of  the  perso'Il 
chattels  specifically  described  in  the  schedule  to  it,  is  not  cons  st^ 
with  the  subsequent  implication  that  it  shall  op;rate  agaTst  tie 
.rantor  m  respect  of  personal  chattels  not  so  specifically  delved 
a  It  Jr°l'''  ^''^'P^'  '^''-     T^^  ^«*  --d  form  seem  to  req  u  re 

ltt:^^:d^tts"bT  ''  ""''^*"^  ''^  '""'^  --'  -*  --Ta 
Z    *  rii      ^"*  ^^"'^  ^'  ^-^^'^  *!»«  grantor,  and  if  the  latter 
part  of  the  4th  section  be  read  as  follows  :  "  such  bill  of  sale 
.hall  have  effect  only  in  respect  of  the  chattels  specifiaHy  described" 
and  shaU  be  void  m  respect  of  any  personal  chattels  not  so  de  c  bed' 
except  as  against  the  grantor  "  (so  that  the  exception  govern    th^ 

the  bi,rotT^'  t  'T'  "'  *'^  '*^  ^"^  ''^  -^'«-  ^^11  be  tha 
he  bi  1  of  sale  will  only  affect  other  persons  than  the  orantor  in 

fthe  w"'  chattels  specifically  described,  of  which  th?;rantr 
Z   «?T        ''  **  *^'  ^^'  «^  *^«  «^ecution  of  the  bill  of  ^le 

pern  e  oXi         TS  '  '*««^"P*'°'^ '«  given,  the  bill  of  sale  will 
perate  only  as  against  the  .grantor ;  and  to  this  extent  the  Act  does 
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OF   SECURITIES   BV   CONTRACT, 


[part  II 


uKl?    °°*  interfere  with  the  assignment  by  registered  bill  of  sale  of  aftt",- 
acquired  property. 

SSnts  t,,         ^^^   ^^**  """  amount  to  a  specific  description  is  in  some  case, 
specitit  very  doubtful,  but  'n  Carpenter  v.  Deen  (s),  Fry,  L.J.,  said,  "  I  do 

description,     not  think  we  have  any  occasion  to  enter  into  a  discussion  of  the 
word  'specifically,'    It  seems  to  me,  we  should  look  at  the  scope 
and  object  of  the  section.    They  are  in  my  opinion  plain.    I  think 
they  are  to  facilitate  the  identification  of  the  articles  enumerated  in 
the  schedule  with  those  that  are  to  be  found  in  the  possession  of  the 
grantor :    that  is  to  say,  to  render  the  identification  as  easy  as 
possible  and  to  render  any  dispute  as  to  the  intention  of  the  parties 
as  rare  as  possible,  and  to  shut  the  door  to  fraud  and  controvert- 
which  almost  always  arise  when  general  descriptions  are  used 
That  IS  to  be  done  as  far  as  possible  ;  by  which  I  mean,  so  far  as  is 
reasonably  possible— so  far  as  a  careful  man  of  business,  trj-in^  to 
carry  the  object  of  the  Act  into  execution,  could  and  would  do,  with- 
out going  into  unreasonable  particulars  ...  The  necessary  descrip- 
tion would  differ  in  various  cases.    Suppose  the  owner  of  twenty  or 
thirty  wild  ponies  on  Exmoor  was  to  comprise  them  in  a  bill  of 
sale  ;  I  do  not  suppose  it  would  be  necessary  to  give  an  «xact  descrip- 
tion of  every  one  of  those  small  creatures ;    but  if  the  schedule 
comprised  six  valuable  race  horses,  I  think  one  would  expect,  and 
rightly  expect,  a  more  exact  description  of  the  animals,  and  greater 
assistance  in  the  identification  of  them.    The  same  observation^ 
would  apply  to  horned  cattle.    For  cattle  on  the  hills  a  general 
description  would  do  ;  but  if  a  man  had  three  or  four  shorthorns  with 
valuable  pedigrees,  I  think  one  would  require  particularity  in  th'-ir 
description.    The  meaning  of  the  Act  is,  that  you  must  take  reason- 
able care  in  the  description  of  the  subject-matter  in  the  schedule ' 
Thus,  for  instance,  "  21  milch  cows  "  is  not  sufficiently  specific 
without  saying  where  they  are,  or  attempting  some  sort  of  identifica- 
tion of  them  (t) ;  nor  is  a  description  of  paintings  by  the  words  "  at 
47  Mortimer  Street,  450  oil  paintings  in  gilt  frames,  300  oil  paintino> 
unframed,  50  water  colours  in  gilt  frames,  20  water  colours,  un- 
framed,  20  gilt  frames"  {«).     But  on  the  other  hand,  "roan  horse 
IJrummer,  brown  mare  and  foal,  and  three  rude  carts  "  has  been 
held  to  be  a  sufficiently  specific  description,  in  the  absence  of 
evidence  showing  that  such  a  description  was  insufficient  to  enable 
the  chattels  to  be  identified  (x). 

117.  With  regard  to  the  question  whether  the  grantor  was  true 
owner  of  the  chattels  at  the  execution  of  the  bill,  the  section  avoids 

C)  23  Q.  B.  D.  566,  574. 

(/)  Carpenter  y.  Deen,  23  Q.  B.  D.  566,  explaining  R^erts  v.  RoberU    13  O  B  D 
794  ;  and  see  also  Davies  v.  Jenkins.  [19001  1  Q.  B   133;  ^o"*"".  "  ^-  «  " 

("}    H'iU  V.  Banner,  20  y.  B.  D.  114. 
( ■ )  Hicklei/  V.  Oreenwood,  25  Q.  B.  P.  277. 


What 

amounts  to 
true  ow  ner- 
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Paruyrai'hi 

117— lao 

ship  of  tho 
chattels. 

iliil  of  sale 
of  future 
actjuircd 
chattels  void. 


Bills  of  sale 
of  chattel^ 
not  belong, 
ing  to 
grantor. 


(except  as  against  the  grantor)  (\\  bilU  M  ..\      t  t  . 

chattels,  and  (2)  bills  of  sale  of  i^ilf  .    f  °^  ^"*"^^  ^'^'l^'^'^J 

legal  or  beneUl  interest  "'^'  '"^  "^''^^  *^^  ="™"*-  ^as  no 

the  grantor.  underT  'of  ^^^^^^^^^  -"^  --  as  agaiL 

raent  cannot  be  made  in  aLordanPPwfW^'  '  '"''^  ^°  ^'^''>- 

a  bill  of  sale  of  specifi: raSTb^in^ t ^^^^^^^^  ^^^  ^ 

grantor  at  the  date  of  the  dppH  h„f  „*    u    i.  f  *  ^^'°°S  to  the 

the  ownership,  wo  Jd  l!  lod'  "  ""^""^  ^'  subsequently  acquires 
doctrine  of  estoppel  By  tht  Z  T"t  '^"'"'''''^  ^^  ^^*»«  °f  the 
wo.d  be  as  voiS^atagartt^^^ro^r^^^^^^^^^^^      ^-^ - 

of  them  bv  wafof  sSlt^^^^^^ 

assigmnent  to  the  wife  wafas  a  ^J  T/'^^  *^"*'  ^^^^«""J^  ^^e 

cre<htors,  it  was  norvoidTs  alnrA  K       f  *'  ^°^^  ^'  ^^'^^'^^  ^-'^ 

thebillgivenbywa/otcLXrB^t^^^^^^ 

true  owner  of  the  chattels  (z)  ^''*"''  '^-  ^^'  "«*  ^^^ 

The  section  does  not,  however   mean  fJ,«f  fK 
the  absolute  and  only  owner     Tf ',«      ^  f  "'■^°*°'  *""«*  be 

equitable  ownership  Thus  wl,  ^^^'^^^^  '*  he  has  a  partial  or 
A  and  B.  join^urin  Ahe"  1  ?  T'  '"  ''''^'^  ''  *^«  "-  «f 
absolutely, a billL 3 ttir'^?  T^'^^''  *"  *^^  «"^^vor 
nterest  (J)' ;  and'SL  -  ^M^^X^^^^^^  of  his  beneficial 

a  chattels  is  good  (6)       "      ™"'* '^'«  «*  *he  equity  of  redemption 

'^^:iT'^':t:r^^^^^^^    ''^^r  «--hip  need  not  be 

■ithout  notice  to  o^e  whrrstb   7" ;     ™°'''^  '"^  ^"°^  ^^^*h  and 

>em  in  trust  for  another  I  bil  of  3  77  °'  ^'^"^'^  ^"*  ^^'^ 
3  good  (c).  '        "  ''^  '^'^  b-^  *he  trustee  was  held  to 


..-SKCTfo.  ro).-Ho.faram  of  sale  is  avoided  m  Mo  by  tke  Acts 

or  only  m  part. 
120.  The  eccentric  language  of  the  Act  nf  is«o  i, 

considerable  discussion  as  to  whether  a  bHl  nf  .  .        Tn  "'^"  ^'"'^'^^ "'-' 
rtially  avoided  by  the  Acts.  "  '''"  "^  ^^"'^  ^'''  "^°">-  "^  S^"  ^iu 

void  only  aa 
;)  nonuis  V.  A-e«y.  13  App.  Cas.  506. 

/Mi  V.  Southern  Counties  Deposit  Bank  42  Ch   T)  <171 
/  fp.  Pratt,  re  Field.  63  L.  T.  280  ■  pi  ^     ^       t       7 
/  loher  y.  Martin,  24  Q.  B   D  272  •  '-ri"  '^'^"'  '•' """^  ra«i^Z,„.  62  L.  T.  264. 
•  T.  39;  60  L.  J.  Q.  B  720  .  ^j;^;'^'   ^*r"°J-  *'''^'^*'  [1891]  2  Q.  B   408  • 


76 

Puraijraphs 

120—122 


(»K  sKt'URITIE8   BY   CONTRACT. 


regards 
personal 
chatU'k  com 
prised  in  it. 


Under  what 
circii  Di- 
stances 
totally  void. 


Even  where 
bill  totally 
void  the 
entire 
document 
which 
contains  it 
may  not  be  so. 


[part  II 

A  careful  study  of  the  language  show.s  that  the  Act  makes  a  liil, 
void  only  in  respect  of  any  personal  chattels  comprised  therein  in  t!i, 
following  cases,  viz.  ; — 

(a)  Insufficient  attestation  {d). 

(b)  Non-registration  (e). 

(c)  Insufficient  setting  forth  of  the  true  consideration  {/). 

(d)  As  against  creditors,  etc.,  in  respect  of  chattels  not  the  propeif, 

of  the  grantor  at  the  execution  of  the  bill  (g). 

(e)  As  against  creditors  in  respect  of  chattels  not  specifically 

described  in  the  bill  {h). 

(f)  In  respect  of  chattels  seized  under  a  distress  for  rent  by  virtue 

of  an  attornment  clause  or  power  of  distress  (i). 

121.  On  the  other  hand  the  Acts  in  terms  appear  to  maketli^ 
bill  void  in  toto  in  the  following  cases,  viz. : — 

(a)  Where  it  does  not  comply  with  the  statutory  form  (s.  9). 

(b)  Where  the  consideration  is  under  301.  (a.  12). 

122.  It  must  not,  however,  be  assumed  that  even  in  these  twh 
cases  the  entire  document  is  void,  for  although  where  you  cannot 
sever  the  illegal  from  the  legal  part  of  a  docimient  the  document  i^ 
altogether  void,  yet  where  you  can  sever  them  (whether  the  illegalitv 
be  enacted  by  statute  or  by  the  common  law)  you  may  neglect  the 

■  bad  part  and  retain  the  good  (k).    A  security  given  on  propertie> 
A.  B.  and  C.  is  a  security  for  the  whole  amount  on  each  of  these 
properties  or  on  every  prrt  of  each  of  them.     The  excision  of  one 
property,  in  law  by  a  staiut  \,  or  in  fact  by  an  earthquake,  effects  a 
separation  between  the  properties  and  withdraws  that  one  of  theui 
from  the  operation  of  the  instrument,  but  leaves  the  instrument 
intact  and  still  operative  as  regards  the  rest  (c).    Consequently,  it 
has  been  held  that  a  bill  not  complying  with  the  form,  or  for  which 
the  consideration  was  less  than  301.,  is  only  void  so  far  as  it  is  a 
bill  of  sale  and  not  so  far  as  it  is  a  mortgage  of  other  property.    How 
far  such  a  document  is  and  how  far  it  is  not  a  bill  of  sale,  is  however, 
a  question  of  some  difficulty.    WTiere  it  is  merely  a  security  on 
personal  chattels  it  would  seem  that  it  is  void  in  toto  not  only  as  a 
security  but  also  ai  a  deed  of  covenant,  for  the  covenants  are  part 
and  parcel  of  the  bill  {I}.     But  where  on  the  other  hand  it  is  also  a 
security  on  other  properties  {ex.  gr.,  a  machine  of  that  kind,  whicli 
by  s.  5  of  the  Act  of  1878,  is  excluded  from  the  definition  of  personal 

(d)  Act  of  1882,  8.  8. 

(e)  lb.  and  Heseltine  v.  Simmona,  [18921  2  Q.  B.  o4^. 
(/)   Act  01  1882,  s.  5. 
(fir)  lb.  8.  4. 
(A)  Act  of  1878,  8.  t>. 

(«■)  Per  WnxES,  J.,  Pickering  v.  Ilfracomhe  Rail.  Co.,  L.  R.  .S  C.  P.  at  p.  250, 
{Ir)  Per  Fry,  L.J.,  in  hxp.  Byrne,  re  Burdelt,  20  Q.  B.  D.  310,  315. 
(I)  Bavies  v.  Rees,  17  Q.  B.  D.  408. 


>ji.?.  3^,- 
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n 


.  comp.„«  01  the  la„8„.„e  of  the  8.h  and  9th  .«  „""  thTth^ 
«ne  9.h  section  ,ho„ed,  by  it,  rrferenee  toL^Zl  Itlu 
meant  by  .  Ml  of  .ale ;  and  that  on  reference  t,.  thVih  Jut 

.,pe.r«i  a,  part  of  a  bill  of  sale  in  the  sol^llt^^^f^i,  Iv  ^ 
pMt  ol  every  mtrument  in  which  a  bill  ot  sale  mi.ht  L  I    I       J 

»heiea«,  by  using  a  collateral  security  as  remrri,  tb,  „(  ™™"8'™  •  tatSunent. 
:he  security  oa  the  personal  ehattell^e  p^^r^S^'Bu; 

'tr;rofistr"'''^^"'^''^^^^^^^^^ 

(m)  Exp.  Byrne,  re  Burdetl,  supra. 

(»)  Exp.  Meuon,  re  Isaacson,  [1895]  1  Q.  B.  333. 

(0)  Comitti  d,  Son,  Ltd.  v.  Maker,  22  T.  L.  R.  121. 

(p)  See  Cochrane  v.  Entmistk   2.'i  O    R    t»    iic      o       ,      ^ 

9061  2  K.  B.  873.  '       *^-  ^-  "'  "^-    «««»%  Coai  Co.  y.  Denkm, 

(?)  See  Carpenter  v.  Deew,  23  Q.  B.  D  566 
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OP   SEfUKITIE.S   BY    (MNtkACT.  [pART  fr. 

Section  III. 

or  the  EfTeot  on  Bills  of  Sale  of  the  Opdep  and 
Disposition  Clause  in  Bankpuptoy. 


Effect  of  44th  teclioH  of  Baitkruptcy  Act,  I8li3  

Differs  from  teelion  in  formtr  Act 

Registration  of  bill  of  sale  given  as  security  for  money,  no  longer  takes 

chattels  out  of  order  and  disposition  clause 
Stocks,  shares,  tic  ,  are  excluded  from  the  clause 
Goods  must  be  in  order  and  disposition  of  bankrupt  in  his  trade 
Clause  inapplicable  to  goods  held  as  agent 

How  goods  may  be  taken  out  of  order  and  disposition  of  bankrupt  . . 
Clause  inapplicable  unless  goods  remain  in  order  and  disposition  of  bankrupt 

by  consent  of  true  oumer    . . 
Danger  of  allowing  mortgaged  chattels  to  remain  long  in  possession  of 
mortt/agor's  executor  
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124.  By  the  44th  section  of  the  Bankruptcy  Act,  1883,  the  propertv 
of  the  bankrupt  divisible  among  his  creditors,  comprises  all  goods  and 
chattels  being  at  the  commencement  of  the  bankruptcy  in  the  posses- 
sion, order  or  disposition  of  the  bankrupt,  in  his  trade  or  business,  bv 
the  consent  and  permission  of  the  true  owner,  under  such  circum- 
stances that  he  is  the  reputed  owner  thereof  :  provided  that  thiniis 
in  action,  other  than  debts  due,  or  growing  due,  to  him  in  the  couw 
of  his  trade  or  business  (s)  shall  not  be  deemed  goods  or  chattels 
within  the  meaning  of  the  clause. 

125.  The  language  of  this  section  contains  an  important  variation 
from  the  former  Act,  in  which  the  words  "  being  a  trader  "  stood  in 
place  of  the  present  words  "  in  his  trade  or  business  "  (i).  The 
present  Act,  therefore,  limits  the  operation  of  the  clause  not  merely 
to  traders,  but  also  to  goods  used  in  their  trade. 

126.  It  was  held  before  the  passing  of  the  Bills  of  Sale  Act,  \m, 
that  the  order  and  disposition  clause  of  the  Bankruptcy  Act,  1869. 
was  not  affected  by  the  registration  of  bills  of  sale  under  the  Bills  of 
Sale  Act,  1854,  and  chattels  comprised  in  a  registered  bill  of  sale 
consequently  belonged  to  the  creditors  of  the  maker  if  they  were  in 
his  order  and  disposition  at  his  bankruptcy  (u).  By  the  20th  section 
of  the  Act  of  1878,  chattels  comprised  in  a  bill  of  sale  which  has  been, 
and  continues  to  be,  duly  registered  under  that  Act,  shall  not  be 
deemed  to  be  in  the  possession,  order  or  disposition  of  the  grantor 
of  the  bill  of  sale  within  the  meaning  of  the  Bankruptcy  Act,  1869. 

(«)  Contingent  claims,  which  mayor  may  not  become  debts,  are  not  debts  nilhin 
this  clause.    Exp.  Kemp,  re  Fastnedge,  L.  R.  9  Ch.  383. 

(0  Bankruptcy  Act.  1869,  s.  15. 

(u)  StaMfeUw.  CvhUl,  2  De  G.  &  J.  222,  per  Tueneb,  L.J.  ;  Exp.  Harding,  n 
Fatrbrother,  L.  R.  16  Eq.  223.    See  Badger  v.  Shaw,  6  Jur.  (n.s.)  377. 
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r» 


but  not  «o  a«  to  affect  the  vamlyoUnnhil  T""'^'  ^''  ™""«>'  (^^'    '^^-  ^^« 
the  commencement  thereof  undei  °  ^^^^''''^S  done  or  suffered  before 
it  existed  before  the  Act  o  1878  «^h    T'  ^''  ^^^  '  ^"'^  '^'  '«*  a'' 
applies  although  at  the  date  of  thX     T"  '''*°'^^-     ^he  doctrine 
defa.lt  entitling  the  mort«lle     '    L      '"P'^'^'  '^'''  ^""^  ^een  no 

<o^   rp.  """fi"*?^®  t"  take  po8.se8«ion  (J). 

1^.  Ihe  proviso  excluding  choses  in  o„f      / 
disposition  clause,  extends  to  all  8to!.l    '''*!°"  ^^'^  *»>«  order  and  suxk^. 
;f  it  did  not    it  would  seem  ^ltTti::itTor^p  '   ""'  T"  -'-- " 
(other  than  uankers,  brokers  and  nf}.I  «  ?    "'^'^'^a'-y  traders  tro.u  ord..-  „r 

.hares  could  scarcely  be  said  to  ?  f"*^'*'  Persons)  stocks  or  J^''^''""" 

^^V0^^<^^  in  th.  course  of  the.  tra^TrbtZ!s7)''''''''  order  or 

128.  Innrflorfr.«„4.;i.i- .1 


-  •'  "»'*«  or  OM«twe««  (6). 

1^.  In  order  to  entitle  the  trustee  in  f »,»  k     i 

f  the  maker  of  the  bill  of  saleT  he  cf    ^ff '"^^'^  °' "'i"^'^*'''"  ^-'^  --' 
ebtormi,st.n«f  „„i,.u-  .  .     .      ^°  ^*^^  chattels  oomnr  sed  in  if   .»,„  Ix-  in 


of  the  maker  of  the  bill  of  saleTthe  cf    ^ff '"^^'^  °' "'i"^'^*'''"  ^-'^  --' 

debtor  must  not  only  be  a  tmi!  ^  ''*'''''  comprised  in  it,  the  ^  '" 

fU  ,„..       •  r-^         trader,  and  under  the  Art  nfi  ssi        /l        '^■'nknipfs 

the  possession,  order  or  disposition  of  tK„       j  ^^  '""'*  ^»^'e  ""'"  "nd 

but  must  at  the  commencen  "  t  of  f  ?\^°°,  '  ""  '^'^^  "^  '^»«''^«««.  hlT'^"  '" 

K>sse8sion  of  such  of  the  ^^I^^d  It.M '"^^^^  ""'  '"  *^«  -'*^ 

•lause,  as  the  sole  reputed  owner  "f  th  .1'  ^''  ^"^j^^^  *°  the 

-es  in  which  the  tru'e  owneTof   he  ,ttTel.    .f  ''T'  '^^''^^  ^'^ 

.  the  hands  of  another  who,  by  reasot  of  t  '  '^""^  '"  ''""'» 

e,  but  is  not.  the  owner.    It  th.reW     n        I'"^^^^^^"'^'  appears  to 

s^ign^i  upon  marriage  to'l^utt;;    rf^^^^^^^ 

le  wife,  IS  in  the  house  occnni^rl  K    i.         ?  ^^  separate  use  of 

'nkniptcy;  the  wife  beinJ  Jth,^^'         '\^  ^'^  ^"^^^^^^  -*  his 

-4nd,  where  there  are  sevCndn.^''''''^'  ^"'  *^^  '^^'  °™  W- 

-  right ;  and  if  one  h     p    LSlrr'^  '""''''^^  '^  ^li 

s  co^wners.     Therefore  fhe  !  Se  ,  "^^''  ''^'^*^"*=*  "'^h 

rtnership,  vest  the  propertv  in  tt  .      T  '^"''  ^°  *^^  °«^«  «f  « 

rtner  in  possession 'to  E'lutn'f.?  '^\^'^^-Pt^y  of  the 

rtner,  even  though  the  latter  bl/       '  "^^*'  °^    *he  other 

parent  interest  in%he  chattels  (/)  '  ""'  '''''''''  ^^^"^"  ^ 

^^ve  been  let  into  possessi^^-t-::::L^:SrW^^ 

)  «iM//  V.  Pannell,  24  Ch  D  210  .  ^ 

)  In  the  case  of  bills  duly  re^is  L^T"  I:  ^*'"^«*^'  -"^  I-  'T-  Q-  B.  33o. 
■•der  ana  disposition  clauieTS^^-  *'C/f  i''^///  ->'  «*^  «-t,. 

PP^y-      -^^i*-  -^zan^.  re  Chappk,  23  Ch.  D. 
R^  Ginger,  f  1897]  2  Q.  B.  461  •   ff^  ir.  t,l  ■       ^ 

Jsz;).  Notttngham,  etc.    Rani-   r«  T    z  • 

t:z    ""'^'  ••'^-  "w'ssr"' ''  "*•  ^-  ^-  "'• 

■e  ^'«ftr4,.^|:*^>,y;^2^Q^^  Dormar,,  „.  Lake.  L.  R.  g  Ch. 
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OF  MKciitniKs  Bv  < (iXTiurr.  [part  ii. 

tiiadp  nor  any  purc'iasc-money  paid  ;  and  there  is  no  difference  wlifji 
the  Hale  has  been  made  by  the  court  (e). 

129.  The  Ntatute  will  al«o  n(»t  apply  where  the  j^oods  are  \wl\ 
by  the  bankrupt  as  a<;ent,  if  it  bo  shown  that  he  held  them  as  auent. 
and  there  was  sufficient  notice  that  he  Reuerally  received  gowls  in 
that    character  (/).      And    the    reputation  of  ownership  mav  b,. 
nefjatived  by  the  custom  of  trades,  proved  or  known  to  have  exi.>itf(i 
so  lon<;,  and  to  have  been  so  extensively  used,  that  the  ordinarv  trade 
creditors  maybe  presumed  to  have  known  of  them.   Thus,  the  clauw 
has  been  excluded  in  the  case  of  patterns  of  a  manufacturer  in  tin' 
possession  of  a  retail  upholsterer  (17).     A  similar  result  followed  in  a 
case  where  it  was  proved  that  a  custom  existed  at  Liverpool  tha; 
wines  and  spirits  paid  for  by  a  purchaser  are  allowed  to  remain  in 
bond  under  the  control  of  the  vendor,  either  in  his  warehouse  or  in 
that  of  another  person,  until  the  purchaser  requires  them  for  u^e 
and  pays  the  duty,  and  whether  a  delivery  order  has  or  has  not  been 
-.'iven  to  him  before  the  bankruptcy  or  liquidation  of  the  vendor  (/(), 
and  a  similar  custom  has  been  proved  as  to  hops  (i).     Evidence  i>t 
customs  of  dealers  in  furniture,  and  of  pianofortes,  to  deliver  the;ii 
upon  the  terms  that  they  shall  vest  absolutely  in  the  customer  on 
payment  by  him  of  a  certain  sum  by  instalments,  until  payment 
of  all  of  which  they  remain  vested  in  the  original  owner  with  power 
to  seize  them  in  default  of  payment,  has  also  been  held  to  exclude 
the  operation  of  the  clause  (A;).    The  custom  for  hotel-keepers  ami 
boardinp;  house-keepers  (I)  to  become  possessed  of  furniture  upon 
such  terras,  is  so  common  and  notorious,  that  it  need  not  now  hi 
proved,  but  the  court  will  take  judicial  notice  of  it.    And  the  custom 
extends  not  only  to  furniture  in  the  strictest  sense  of  the  word,  but 
to  all  the  articles  which  are  necessary  for  the  furnishing  of  an  hotel 
for  the  purpose  of  using  it  as  such.    The  effect  of  the  custom  i- 
absolutely  to  exclude  the  reputation  of  ownership  by  the  hotel- 
keeper  of  all  those  articles  in  the  hotel,  at  the  time  of  his  bankruptcv. 
which  are  within  the  scope  of  the  custom,  without  regard  to  th 
question  whether  the  'particular  articles  are  or  are  not  hired  by  him  h 
fact.     Consequently,  articles  which  are  his  property  subject  to  a 
valid  mortgage  by  bill  of  sale,  will  be  excluded  from  the  operation  of 
the  reputed  ownership  clause,  and  the  mortgagee's  security  will  be 


(e)  Oraham  v.  McCuUock,  L.  R.  20  Eq.  397. 

(/)  Exp.  Bodcn,  re  Wood,  28  L.  T.  (n.s.)  174 ;  Re  Fawc-i,  Exp.  Buck,  3  Ch.  D. 
795  ;  Re  Bright,  Exp.  Smith,  10  Ch.  D.  560. 

(f7)  Exp.  Hu^gins,  re  Woodumrd,  54  L.  T.  683. 

ih)  Exp.  Watkins,  re  Couston,  L.  R.  8  Ch.  520 ;  Exp.  Vatu,  re  Coitston,  L  K. 
9  Cli.  602. 

(0  Exp.  Dyer,  re  Taylor,  53  L.  T.  768. 

{k)  Exp.  Powell,  re  Matthews,  1  Ch.  D.  501 ;  Re  Blamhard,  Exp.  Hattersley,  S 
Ch.  D.  601. 

(/)  Re  Chapman,  Exp.  Clark,  71  L.  T.  778. 
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on  .ale  or  return.  haJ  al/o  be  „  ptU^Tfr '  r'""''  ^'^h  h— 
the  operation  of  the  clause  (o^Z  .T      ''?''"'''''''*"  «*^'"d'' 
proved,  and  mu8t  be  shown  to  be  known  r    '       "  """"^  ^  '''^"'y 
as  we  I  as  to  other,  who  are  li^ly  "^L    r?""'"  *^««*'»«  trade 
extend  to  private  per«om.        and     .M  "'''"""' ^''^-     '^  does  not 
Jfrafteduponanordinarvsale^     crlt      /"  T""'"'  '^»»"«*  '"^ 
the  property  in  the  Kood«  ha«  air' adill     ?"''  t'  '''**  transaction 
«o  remain  unless  the  original  tmnsiTT        ''"'  '^*'^*"'-'  ''"^  ^^i" 
180.  The  chattels  mat  be  tlr'"'       -'^'-'^^  ^^ro^ated  (r). 
of  the  bankrupt  Jt  o"Sy' ^; ^Z^Z  fn  I^  "'^^  ^"^  ^'"^P-^- 
nrcumstances  which  may  ammmt  tH         T  r"*'*"'  ^"'^•«"  ""^er 
the  grantee  took  possesJonTco„luer  f "'.  P'''^^"'^'^''  ^^  '^ 
^-antor  that  he  was  in  difficultrr,    b"       '"'r"^"^'""  ^-^  ^'^^ 
nendly  possession  of  a  tnird  person    InS      T.^''  '"^""^  "^  ^he 
tmues  to  have  the  use  of  the  /ood"' suhl    ."l   '  u  '^'  ^^^*°'  '''^^ 
Frson  in  possession  (t).    But  if  the  n^''  ^"^  '^'  ^""t^"'  of  the 
he  -ongful,  it  will  not  dSurb    he  2"'""  ""'  '^'  ^'^'^^  P"-" 

;5^ tl^i^etSs  t  ^S  r  ^  ^^"  -  «^-.  -less 
The  atter  may.  therefore^  dofeaTtL  JitI  T."*  "^  '^^  *^"^  °^"«r. 
which  shows  a  withdrawal  ofts  conset  '\'  ^'"^'^^  ^-^'  ''"^  «<=* 
attempts  to  get  possession  before  thebll  "'  ^^  '""'^'"^  ^^"'^^fe 
demanding  the  goods  with  a^ew  to  talt™^*'^  ^"^'  ''  '^  ™«^ 
3 -;^  to  the  sheri.  Who  has  S^ -:—-:;- 

f  0  take  the  goods  out  of  the Tder  andT"''  '  ^'"  "^  ^'«'  ^» 
-t  (..    But  the  receiver,  pos^ln^^ilf  ^^^^^^^^^^        -- 

D.  5T4.     "'"*•  '"  -P"""^.  L.  R..  8  Ch.  48  ;    E:,p     Montn. 
y)fni,H..r^,^^,^  'P-    ^0^^^^   re   O^Brien,  I 

0  £SJ';'^irr'"''^'«  «Ch:1k^^^-   ^'"*'  ^^  ^-'".  2  De  G.  &  J. 
■■aywv  V.  Eclce.'ihy,  5  Ch,  D.  740 
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OF  SKtrRITlEH  BY   fONTRACT.  fl'ART  If. 

the  proper  certificate  that  he  hatt  complied  with  the  order  (if  any) 
r)>c{uirinK  him  to  give  Hccurity  has  been  Kiven  (a)  (825).  On  th<> 
other  hand,  the  mere  ap(M)intment  of  the  receiver  of  debtit  due  to 
the  bankrupt  in  hiii  trade  or  bumneiw,  iH  not  of  ita< ''  Hufficient  to  take 
them  out  of  the  order  and  diupoHition  clause.  In  order  to  pr3te«'t 
them,  it  in  necewwry  to  give  notice  of  the  aM«i}{nment  to  the  debtorH(6). 

182.  If  the  hold«>r  of  the  bill  of  Hale  allows  the  goodsto  rema.n  for 
an  undue  period  in  the  handi*  of  the  |)erHonal  repreHentative  of  t||i> 
d«>cea8ed  granto.,  and  to  be  used  by  him  in  carrying  on  the  buMinevs 
of  the  grantor,  the  goods  will  be  held  to  be  in  the  order  and  dispoHition 
of  the  representative,  and  will  patu*  to  the  truHtee  in  biu  bankruptcy(f;). 

(a)  Edwards  v.  Kduards,  2  Cb.  O.  201. 
(6)  Ruttrr  V.  Ewrtli,  [1805]  2  Ch.  872. 
(e)  Kikhtn  v.  Ibbttson,  L.  R.  17  Eq.  46. 
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«ALE  AND  CHATTEL  MORTOAOKS 

Lv  Ontario  every  tnnrtr,^ 

-  a  mortgage  of  go^To^  ZZ7T:  '''''''''  "  "^-'« 

change  of  possession,  must  he  2L      ,  "'^""^    '"'•'    ^""^•''"e'l 
execution  at  the  County  CourtT^r  '"'  ''"''  "'  '^^ 


Cases. 

in  theposLsstrofV°!rrert^^^^       T"  8°«d«  «nd  chattels 
recovered  against  S.  by  M     Z  ^hT.        ^'"''^  ''^  ^  j"dg'°ent 
were  covered  by  a  bill  of  sat    0.^7,       '''  '^^^'  ''^^  "°^» 
The  document  puxported  on  iL  fl  ^  S''"''''  "^  "^"'^  ^^^O. 
with  a  right  to  iZediate  possess"     ,,"  '^'"^"^  '--^-. 
the  affidavit  as  a  bill  of  s'aTe  11"  t'he       /"  "'^""'^  *°  - 
'he.^  was  an  undentandin.  It  J!    7°''  ''°"«^  ^^«' 
should  get  the  property  blck  on  '    '     "^  ""■''°»"  '''''  «■ 
-cured.    After  the  Sing  of  the  bm 'rr  .''  ^'^  ^'""""^ 
a  owed  to  remain  in  t^.^sse^L^^.^  -^^^^  !  ^^^^  - 
of  the  property  remainin<'  in  thp  nn  ^        ^'^'  *^*'  ^he  fact 

-t  a  f,.ud  in  itself,  but!  iterTT"  "'  ''''  °""'^*-  -- 
fl  Judge,  and  he  having  Cd^  f «  eonside^tion  of  the 
the  consideration  was  due  Lm  th,         /''  '*"^°"'^*  "^'-^d  as 

'^^^  ^^«  --ction  .as  n:rt:i:t/rLrd  t^^^^^^^  -- 

■-"  'raud.  the  amount  of 
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property  being  transferred  not  being  excessive,  there  was  no 
reason  for  disturbing  his  finding.  The  same  principle  would 
apply  to  the  fact  that  the  provision  for  redemption  of  the  pro- 
perty covered  was  not  reduced  to  writing.  The  oral  agreement 
for  the  return  of  the  property  was  not  a  "  defeasance  "  in  the 
sense  in  which  that  term  is  used,  and  the  section  of  the  Act, 
which  requires  every  defeasance  to  which  a  bill  of  sale  is 
subject  to  be  filed  with  it,  was  not  applicable.  The  bill  of  sale 
having  been  made  and  filed  prior  to  the  passage  of  the  Bills  of 
Sale  Act,  1899  :— Held,  that  it  was  validly  filed  subject  to  the 
special  clause  as  to  the  filing  of  a  renewal  statement,  and  the 
time  prescribed  for  the  filing  of  a  renewal  statement  not  having 
elapsed,  that  the  bill  of  sale  was  in  no  way  affected  by  such 
provision  (b). 

For  a  case  bearing  on  actual  and  continued  change  of  pos- 
session, the  rights  of  execution  creditors,  consideration,  past 
indebtedness,  false  statement  in  bill,  and  interpleader,  see  Mv  filer 
V.  Cameron  (c),  and  Goodyear  v.  Goodyear  (d). 

As  to  seizure  under  a  chattel  mortgage,  breach  of  trust,  and 
damages,  see  Watts  v.  Sale  (e),  and  Stevens  v.  Daly  (/).  The 
following  description  in  a  chattel  mortgage,  "  All  office  fixtures, 
lamps,  desks,  chairs,  furniture,  stationery,  and  all  goods,  chattels, 
and  effects  now  in  the  store  and  office  of  the  mortgagors,"  was 
held  not  to  include  a  safe,  the  general  words  being  restricted 
by  the  preceding  words  (jf). 

An  action  was  brought  for  a  declaration  that  a  transfer  of 
goods  from  the  defendant  tr  his  brother  was  void  under  c.  11 
of  the  Acts  of  1898,  and  ss.  1,  3,  and  4  of  E.  S.  N.  S.,  5th  ser., 
c.  92,  because  it  was  not  filed.  Bj  the  document  in  question, 
the  defendant  transferred  a  stock  of  goods  in  store  to  the 
amount  of  $1500,  and  agreed  to  pay  for  the  same  by  paying 
notes  of  B.  &  Co.  to  the  amount  of  $500,  and  by  giving  ten 
notes  for  the  balance  of  $100   each,  one  payable  every  six 

(b)  Fra$er  v.  Murray,  34  L.  S.  Rep.  186. 
(«)  (N.  W.  T.),  2  W.  L.  R.  524. 

(d)  1  O.  W.  R.  405. 

(e)  1  O.  W.  R.  681 :  2  O.  W.  R.  1020. 
(/)  1  O.  W.  R.  621. 

(p)  Golilie  V.  Tayhr,  2  Terr.  L.  R.  298. 


.>!SS^--^g*.<^,^, 


STATUTE  OF  ELIZABETH 
months.    The  document  concluded-  «TH       •. 
the  goods  in  store,  and  whatever  ^s  l^  '"'  ""'  ^^  *°  ^«^^ 
become  the  property  of  the  saTd^G  t      "^  T'  ^  '^"^^  '^^^ 
claim  is  paid  i„  fmi."^  if  j  L  ,       '  ^-  ""*^^  *^«  «aid  G.  H.'s 
Botes,  the  said  G.  H.  can  take  ove7  '""^  °'  '^'  above-named 
and  all  stock  in  the  said  st^r^  at  IlT"""  ''  ^'«  ''-^°«- 
pay  above  or  aforesaid-nam^  no  :»    Th"T"°  ''  "««^  ^ 
filed,  and  was  not  accomnanierT  K  document  was  not 

had  taken  possession  of  rslk' 7  T^"'  ^^^^  «•  H- 
plaintiffs  attached  the  goods  as  the  '"''  "'^'^^  '^«  P«--. 
absconding  debtor,  and  soul  it  ^T''^  °^  "^  absent  or 
Held,  that  the  documenTS  o  es«"'  ^  '  '""'^^  '''  ^'^- 

"bmof  sale'' as  defined  byBHs  "^^  """^  ^^«  *«- 
have  been  filed,  and  was  liable  to  bedp'^  \!'  t'  ^^'  '""^  '^'^^^ 
to  the  time  that  G.  H  took  n  '*'^  ^'"  °«^-filing  up 

tl^at  a  H.  did  not  cot  w^hinre^r  ""'"  ^^^  ^«^^'  '^o, 
or  bargainer,"  within  the  meanbl of  f  7  °'  '  "'^^^••'  l^^-^' 
sect^n  had  the^fore  no  aSf,!, '  ''  '^  '''  ^^  *^at  such 

held  by' th:  v:ndof ^th:  rnrfnd  ^'"\  '''  '-''  ''  ^  ^--ss 
who  had  indo^ed  certain  plSoI  ,7"?^^°  °'  '"^^  P^^-«ff' 
:  P«y-nt  of  the  pu.hL  moneT  h  "r^  ''  *'^  ^^^^«« 
quence  of  faUure  to  renew  it  under  ;h°'''^"^'^'  ^^  «''°««- 
the  plaintiff,  in  pu^u^nce  of  lal        T'^""^  °'  *^«  ^^t. 
the  sale,  demanded  and  JeiZ^        ""'  "^^^  ^*  't«  time  of 
the  amount  for  whi:h  Te^^^^uT-  °'^^^'  *«  — 
ongxnal  indox^ements.  as  .Z^2t^'^'  "  "^P^'^*  ^^  the 
became  liable  as  indorser  of  1  °''^*'  ^«^  ^bich  he 

being  no  question  of  insolvency  on  tr"''''''^  °''''-     ^'^^^^ 
^b«  time  the  second  biU  of  salTwa,         ^'''  '^  *^«  "^^^^^^  at 
purpose,  and  the  terms  of  th!!         ^''''°'  '"'^  ""^  ^^"dulent 
forth-Held.,  that  there  1^1??"'  '"°»"  ^^°"^^^«^>^  - 
of  -le  void  under  the  stati  of  eTIT.  '"  '^^^^°  *^«  bi" 

:-e  plaintiff  had  taken  possession  und?f',''  ''''  ''''  that 
|n  possession  at  the  time  the  sheriff  7  ^  ^'"  ""^  ««!«  and  was 
^"  ^^e  absence  of  f.„,  :^:X'Z^\  ^  -««^-t> 


''i!»:''nV 
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action ;  and  following  Creighton  v.  Reid  (t)  that  the  affidavit  to 
the  bill  of  sale  was  not  bad  because  it  had  been  sworn  before 
the  solicitor  by  whom  the  bill  of  sale  was  prepared  (k). 

A  chattel  mortgage  made  in  a  foreign  country  upon  goods 
there,  which  is  valid  and  binding  there  as  against  not  only  the 
mortgagor,  but  also  subsequent  mortgagee  and  purchasers,  is 
valid  and  binding  to  the  same  extent  in  the  Territories,  not- 
withstanding that  the  provisions  of  the  Bills  of  Sale  Ordinances 
of  the  Territories  have  not  been  complied  with.  Where,  there- 
fore, goods  then  being  in  a  foreign  country  were  comprised  in 
such  a  mortgage  and  subsequently  removed  to  the  Territories, 
and  there  taken  by  the  agent  of  the  mortgagee  out  of  the 
possession  of  a  lona  fide  purchaser  for  value  without  notice  to 
the  mortgagor,  and  the  latter  sued  the  agent  for  conversion. 
Held,  that  the  plaintiff  could  not  succeed  (I). 

While  the  indorsing  by  a  person  not  a  party  to  a  note  of  his 
name  upon  it,  before  it  has  been  indorsed  by  the  payee,  is  not 
an  indorsement  in  the  legal  sense  so  as  to  make  that  person 
legally  liable  to  the  payee,  a  chattel  mortgage  to  the  intending 
indorser  to  secure  him  against  the  liability  intended  to  be 
incurred  cannot  be  set  aside  by  the  mortgagor's  assignee  for 
creditors  after  the  mortgagee  has  paid  the  note  in  question  (m). 

For  purposes  of  registration  of  deeds  the  North- West 
Territories  is  divided  into  districts,  and  it  is  provided  by 
Ordinance  that  registration  of  a  chattel  mortgage,  not  followed 
by  transfer  of  possession,  shall  only  have  effect  in  the  district 
in  which  it  is  made.  It  is  also  provided  that  if  the  mortgaged 
goods  are  removed  into  another  district,  a  certified  copy  of  the 
mortgage  shall  be  filed  in  the  registry  offices  thereof  within 
three  weeks  from  the  time  of  removal,  otherwise  the  mortgage 
shall  be  null  and  void  as  against  subsequent  purchasers,  etc. 
Held,  reversing  the  judgment  in  appeal,  that  the  "  subsequent 
purchaser  "  in  such  case  must  be  one  who  purchased  after  the 


(»•)  27  N.  S.  R.  72. 

(k)  Mother  v.  O'Brien,  37  N.  8.  R.  286. 
(0  Bonin  V.  Roberltnn,  2  Terr.  L.  R.  21 ;  14  Oco.  N.  150. 
(m)  iJoJiiiMon  V.  Jtfonn,  21  Occ.  L.  376;  2  O.  L.  R.  63;  Oreenhurg  v.  Lent 
(B.  C),  2  W.  L.  R.  61. 
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BOOH  »EBT  COVEB.D  BY  CHAm,,  MOBTOAOK       82. 

w«">3  gave  a  ototewtt"^  E T"  ^-  "^  •""'^  »"- 

to  the  buaines,  carried  on  bJTl,!  """'  '"  "•""<'  »• 

•""k  debts  origi„ai;^;„    L'v  Z'cTr  •''*•  ""  "' 

V  H.  aad  B.,  were  covered  h/.'^t'  f    ""8°'"'  *»  «■"» 
veie  coirered  by  the  chattel  mortgage  (^). 

-ntioned  to  a  acLu>e.  L  l^^^'antZ;  '"'  ^"^"'• 
might  thereafter  be  bought  to  t^^       .u  P'"'*"^  *«' 

and  addition  thereto  eftblutP  ?  °"°''' '"  "^  *««'°'- 
in.truMent  aUo  cTntild .  ^  !°^°  "  ^""'^^  T"" 
-"main  in  po  JeX T^.'/^T  ""'  "'=  ''^■"^■«  *<'«W 

With  power^o  nThe  JmelTf'r^"^'"'''  ^*°"' 
po^sion,  but  with  III  It,  ""''""J'  ™^  "M«  »»  in 

enter  and  take  „!  TtL""""' "'  '""">*>■  ^  «•  '» 
payment,  or  on  \C21  o,  l7f7  °  ""  "'  ''='^°"  <"' 
the  seizm,  of  the  propl  Itt  b  w"""'  "  "  *=  «™'"  "f 
event  of  the  defenZf^;  in^T  °  ^  ""^"°'-  "  *"  ""^ 
or  make  away  with  said  r    !  »"en,pting  to  dispose  of 

.be  written  eoUt  „m  'SeLl'""  "™"'  "'"■°" 

was  a  stallion,  which  a  few  Montt  1'  T'"'^  '"""^"''^ 

mortgage  and  before  any  defri  „„  T  """"  ^  "'  *« 

but  withont  the  written'cott  ZuC  1  '^■'*°^-. 

plaintiff  for  a  ho„e  belonging  °!  1   '  ll!    r'°^,"*  ""» 

plaintiff,  having  discovert    h     t.\t2l  T  "*"«°  "" 

"^i-  me  stallion  was  covered   by 

(n)  Bulberl  v.  Pefcrwm,  25  Occ  V  na    oo  o  ^ 

(o)  3  O.  W.  R.  8r,0.  "8 ;  36  S.  C.  R.  324. 

(P)  minsou  y.  En^pey,  24  Oe..  N.  843 ;  ,o  B.  C.  R.  4«j. 


-  ...^ 


82/ 


CANADIAN  NOTES 


the  mortgage,  attempted  to  avoid  the  transaction,  sending  the 
stallion  back  to  the  defendant  and  demanding  the  return  of  his 
own  horse,  which  the  defendant  refused  to  deliver.  Held,  that, 
as  the  mortgage  must  be  taken  to  contain  the  whole  contract 
entered  into  between  the  defendant  and  M.,  the  Judge  of  the 
Court  below  was  in  error  in  giving  any  effect  to  a  mere  verbal 
license,  which  preceded  the  mortgage  and  was  not  in  harmony 
with  many  of  its  provisions ;  and  that  it  was  clearly  a  condition 
of  the  mortgage,  and  the  intention  of  the  parties  thereto,  that 
the  defendant  should  be  allowed  to  sell  or  exchange  the  mort- 
gaged property,  provided  such  sale  or  exchange  had  been  in  the 
ordinary  course  of  the  defendant's  business  or  not  was  a  question 
of  fact  which  had  not  been  passed  upon  by  the  Court  below 
and  there  should  be  a  new  trial  in  order  to  have  that  point 
determined  {q). 

In  Quebec*  the  sale  of  an  immovable  thing,  not  followed  by 
change  of  possession,  but  made  in  good  faith  and  without  fraud, 
even  if  the  purpose  be  to  give  the  article  in  pledge  to  the 
purchaser,  transfers  the  property  to  him  as  well  as  against  third 
persons  as  between  the  contracting  parties  (r). 

Where  the  goods  comprised  in  a  bill  of  sale  were  within 
twenty-one  days  after  its  execution  lona  fide  taken  possession 
of  by  the  bargainee,  the  Bills  of  Sale  Ace  was  held  not  to  apply, 
and  it  was  immaterial  that  the  bill  was  subject  to  a  defeasance 
not  contained  in  it,  Semble,  that  a  judgment  creditor  of  the 
bargainors  (a  partnership)  had  no  locus  standi  to  attack  the  bill 
on  the  ground  that  a  member  of  the  firm  had  no  authority  to 
execute  the  V""  on  behalf  of  the  firm.  Held,  that  he  had 
implied  auj,.  or  that  his   act  was  ratified,  or  that  his 

partners  were  estopped  from  denying  his  authority  (s). 

The  defendant,  by  an  agreement  in  writing,  transferred  to 
the  opposant,  his  creditor,  the  ownership  of  his  furniture,  as 
security  for  the  opposant's  claim.  The  tiansfer  was  made 
subject  to  a  right  on  the  defendant's  part  to  recover  the  owner- 
ship, on  paying  the  amount  of  his  indebtedness,  for  which  he 


(g)  MePherton  v.  Moody,  35  N.  B.  R.  51. 

(r)  Bergeron  v.  Campeau,  Q.  U.  25  8.  C.  20. 

(»)  SPClary  Manufacturing  Co.  v.  HauAawl,  9  B.  C.  R.  479. 
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had  given  the  opposant  a  demand  note     T?v  ft,.       ^ 
ferring  the  effects,  it  was  ac^eed  that  th«!  TT"'  ''""'* 

the  right  to  take  possession"^,;  the  e^^^^^^  ^^- 

paid,  and  that  the  effects  should  b^;  J  ";  7';^  ""' 
possession  until  he  made  default  Th  .  u  f  ^^^^"danfs 
but  some  small  parents  w\  ""T  ^''^ '^'^  ^°  P«^^' 

Judgment  had  be^   CX  T  "  """'  '"' 

Tli«  «ffi.„^    *        n      ""'*"*®^    oy  the  opposant  on    the  note 

J  a  debtor,  from  whom  hi,  creditor  demands  seouritj  can 

a  good  title  thereto  against  creditors  of  such  debtor  inni,  T 
Z2Lt^  anteHor  to  the  one  „h^  Z^^^^ 

with  form  A        "    p„™   i  •:■  may  U,  made  m  accordance 
.itn«,.  eitatare.  <!^^V;.1'^J^ZT'^^  '"  "^ 

L  «4r:r^:i:i'rs%:trnt<i;t: 
=:is:r::zrai: ~  ES 

omission  to  8ta<-A  ir,  +i,„  •  ■'^        '  "*''  ^^)  *"? 

North-West    TeL.         "^"'"' '  "''''  ^'^"^'^  ^^'''  *ban  "the 
ixortn  west    Temtones,"   rendered    the   recnstration    nf  fi, 

(0  Cre«i  V.  ^a«MeJ,  Q.  B.  24  8.  C.  178 

(«)  G«„m«.ciaJ  B.„i  0/ Jfan/fofe,  y.  F^hrenUul,,  4  Terr.  L.  it.  3a5. 
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defendant  B.  by  the  owner  M.  in  trust  to  sell  the  horse,  retain 
a  balance  due  on  the  purchase  price,  and  pay  the  balance  to  M. 
Held,  that  the  bill  of  sale  so  given,  although  unregistered, 
was  not  defeated  by  a  fraudulent  sale  to  plaintiff,  who  was  not 
a  bond  fide,  purchaser  for  value,  and  who  had  notice  of  the 
claim  (x). 

In  a  suit  by  the  mortgagor  to  set  aside  a  bill  of  sale  by  way 
of  mortgage,  an  interim  injunction  order  to  restrain  a  sale  by 
the  mortgagee  was  granted  upon  condition  of  the  mortgagor 
paying  into  Court  the  amount  due  the  mortgagee.  The  bill 
of  sale  was  collateral  security  for  promissory  notes,  some  of 
which  had  been  indorsed  over  for  value.  Held,  that  the  amount 
to  be  paid  into  Court  should  not  be  reduced  by  the  amount 
of  such  notes  (y). 

F.  claimed  to  be  the  owner  of  a  horse  that  S.  had  given  her 
for  the  board  of  herself  and  child.  S.  being  indebted  to  H.  left 
tiie  Province  of  H.,  seized  the  horse  as  the  property  of  S,,  under 
an  absconding  debtor's  warrant.  While  the  horse  was  in  the 
possession  of  the  sheriff  under  the  warrant,  negotiations  were 
had  with  H.  by  a  person  professing  to  be  acting  for  F.,  and  a  bill 
of  sale  of  the  horse  was  given  by  them  to  H.,  and  the  horse  was 
returned  to  F.  The  amount  secured  by  the  bill  of  sale  not 
having  been  paid,  H.  seized  the  horse  under  the  bill  of  sale,  and 
1  irought  an  action  in  the  Kent  County  Court  against  H.  for 
a  conversion  of  the  horse.  On  the  trial,  the  judge  told  the  jury 
that  the  only  question  was,  who  was  the  owner  of  the  horse 
at  the  time  it  was  taken  ?  and  that  the  plaintiff  was  not 
estopped  b-  the  bill  of  sale  from  recovering  in  the  action.  Held, 
on  appeal  from  a  judgment  affirming  a  verdict  entered  on  a 
finding  on  this  direction,  that  the  direction  was  right  (s). 

Under  a  lease  for  a  year,  dated  the  6th  April,  reserving  as 
rent  one-third  of  the  crops  and  providing  that  the  lessee  should 
thresh  the  grain  and  draw  it  to  the  elevator  or  cars  to  be 
stored  and  shipped  as  might  be  agreed  between  the  parties  in 
the  name  of  the  lessor,  but  fixing  no  time  when  that  was  to  be 

(a!)  WLfoil  V.  Doueette,  88  N.  S.  R.  151. 

(yj  Petropolus  v.  F.  E.  Wmiamn  Co.,  3  N,  B.  Eq.  267. 

(i)  Hanniiy  v.  Fraser,  37  N.  B.  B.  39. 
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done,  there  is  no  rent  due  until  theen,!  nF .) 
by  the  landlord  in  November  fill  ^  ^'^'  ""'^  *  ^^^^^^^ 

for  rent  is  unlawfu^^I^h^^,  ^^^^^^^  ^2)  A  distress 

ti-  (3)  A  chattel  ^^^^  ^l  T  Tr^ ^°  "^  ^^« 
8.  12  of  the  Bills  of  Sale  and  ChT.;  ,  ,.  ^'^^  ^"^^  ""•^«'- 
1902.  c.  11.  becuse  the  ffilvit  ofT  ^!.''°"''  ^'''  ''  '•  '^^ 
stated  that  he  had  a  "  knoww!!  °f/  ««  M-v  made  by  an  agent 

the  said  mortgage '  insteadof  «  '''"^  '°""^'«^  ^^>' 

that  he  was  "awar    of^" 'T^ 

objection  to  a  rnoZsof'oliT'"'^'''^'''-"  ^'^  ''  '^  ^ 
seed  grain  suppUed  SatTl  °  ??  '°  ''^""^  '^'  P"«=«  «f 
n-tgagor  by'the  mort  agt  ^f  T  '""  ^^^'  ^^  ''' 
lumfor  the  mortgagor  f^oTa  tSf^r  f  Z  uT"^'  '^ 
the  Act  it  is  a  fatal  obiPffin.  f  ^"     ^^  ^°^^^  «.  39  of 

or  crops  to  be  grlwn  -fTis  ZC  T'^''  °^  growing  crops 

price  of  the  seed  g^nfurlLT-''  '"^''^"^  "^^'^^  th« 

Defendant.  JZ^ZT^::^:':::^  ''Z''^(^>- 
occupied  by  E.  as  tenant  of  D    bit  w^l'         "  ^^""^^^^ 
plaintiff  under  a  bill  of  sal«  .!• "      .  '^'''  "'^^"^^d  by 

services  rendered.  The  elX".  ?""  ^  '^^^  ^^  ^- 
found,  that  the  wife  ofl^^Z^Zt  "'  '''  *^^^  ^^'^»- 
in  trust  for  her.  D  and  E  I  *  '^"^  of  money  held 

-  the  trustee.  ^sltsultTXr S  ^b^ 7^ ^^^^"^"^- 
a  portion  of  the  money  so  held  ZT\  .  ''''^  Possession  of 
the  parties  that  B.  ri'^rrpTtioT^^^^^^^^  ^^^-- 
payment  of  a  debt  due  to  him  for  n^f  ,        °'°'''^  ^ 

that  the  balance  should  be  a^nlild  Tk  ^""^  ««^-i«e«.  and 
™nt  of  the  premises  oLrfbl?^ ^'^  ^'^  P^^^^^t  of  the 
further  shown  and  found  that  1  "'  '''^'°'  ''  ^-  ^'  -- 
-re  than  sufficient  to  lti^^\  e  ^d"^^^^^^  ''  ""^  ^^^ 
-vices,  and  the  ,.nt  due  up  o  the  t  "  T/"  ""'"^^^'^^^ 
affirming  the  judgment  appeafed  fil  w  f  •'"'"  "^"■ 
shown  to  be  a  partv  to  tL  f     ^'""^'^^^^  as  plaintiff  was  not 

sense  which  .oZ'^Xl'l'' -T    ""  °°^  '  ^"^^  -  -^' 
title  to  the  propertv  in  n      r  ''^^^^q^ences.  and  as  her 

f enforgoorc2::t::tf:^^^^^^^^^     ^^^^«^  -'« 

-.  to  -e  the  contentio;  thl^  ^^"-^^^^^^ 

C)  ^^*.»  V.  ^..,,.„^,  ,e  Man.  H.  5  rDuh...  c.  J.). 
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trustee  was  receivod  under  a  fraudulent  proceeding  to  which  he 
himself  was  a  party  (b). 

A  lease  of  store  of  premises  was  obtained  by  plaintiffs 
through  a  guarantee  of  payment  of  the  rant  by  defendant. 
Subsequently,  at  plaintifTs  request,  defendant  took  out  in  his 
own  name  a  lease  of  the  premises  for  the  farther  term  of  four 
years  upon  an  agreement  to  assign  it  to  them  in  consideration 
of  their  purchase  from  him  of  an  automatic  electric  piano.    The 
purchase  price  was  $750,  upon  which  a  payment  of  $100  was  to 
be  made.     The  cash  payment  subsequently  was  waived,  and 
notes  for  the  full  amount  of  the  purchase  money  given.    After 
the  purchase  plaintiffs  incurred  an  additional  indebtedness 
to  defendant  of  about  $400.     This  amount,  together  with  the 
notes,  some  of  which  were  overdue,  was  outstanding  when 
the  plaintiffs  asked  for  an  assignment  of  the  lease.    This  the 
defendant  demurred  to  giving,  desiring  to  retain  the  lease  as 
security.     The   plaintiffs  then,  but   against  the  defendant's 
advice,  executed  a  chattel  mortgage  of  their  stock-in-trade  to 
him,  whereupon  he  made  over  the  lease  to  them.    Held,  that 
the  chattel  mortgage  should  not  be  set  aside  on  the  ground 
of  having  been  obtained  by  coercion.    While  the  rule,  that  in 
absence  of  agreement  the  purchaser  of  a  specific  chattel  cannot 
return  it  on  a  breach  oi  warranty,  ■  ay  not  apply  to  a  sale 
providing  that  the  property  shall  not  pass  until  payment  of 
the  purchase  price,  it  will  apply  in  such  case  where  the  vendee, 
in  addition  to  keeping  the  chattel  a  longer  time  than  reasonable 
or  necessary  for  trial,  has  exercised  the  dominion  of  an  owner 
over  it,  as  by  giving  a  chattel  mortgage  of  it  to  the  vendor  (c). 

On  the  trial  of  an  action  to  set  aside  a  bill  of  sale,  as  made 
with  intent  to  hinder  and  delay  creditors,  evidence  was  given 
to  show  that  the  bill  of  sale  in  question  was  given  in  substitu- 
tion for  a  bill  of  sale  executed  some  two  years  previously,  from 
which  a  provision  as  to  after-acquired  property  was  alleged  to 
have  been  omitted,  although  it  was  understood  and  agreed  that 
such  provision  should  be  included.  Evidence  was  given  on  the 
other  hand  to  show  that  the  written  memorandum  of  instructions 

(6)  flatno  V.  LeUane,  38  L.  S.  B.  528. 

(c)  Petropolui  t.  F.  E.  Williams  Co.  (Xo.  2),  3  X.  B.  Eq.  346. 


AFFIDAVIT  OP  BOXA  FIDES  gjA 

for  the  original  bill  of  sala  n«„f  •    j 

acqui,^.,  property;  tha    ^^1^^    i"'  '*''™"''  ^^  '^'^^'- 
druwn  nor  a  li^tne  s  who  I   n  "''"  '^^  "^°'"  ^'  ^^^ 

the  terms  of  the  nellZ  ^       ?  ''  "^'  '^''  ^"'^  ^new  of 

that  on  an  occaa  on  ThTntTh  ZT  T  "^""^'^  ^'  ^^^  -^ 
evidence    before  a  dm!!  ^«^««dants  in  this  action  .ave 

touching  theaffai^oTThrdr;  Tt   '''   """^^^^  ^^^ 
--  made,  no  such  an^nttlT'    '  "'""^  ^'^  '"^  '^^  -^« 

i"<l«e  having  given  judgrn^rtlrf  T'"^''     ^'^  ^'^^ 
being  of  the  opinion   that     h«  '^"°''' ""^^  "'«  Court 

evidence  given  by  defendants  at  ^TTl  '^'''''''  '^  "'« 
ciently  considered,  a  new  tria  w  I  "^  ^^  ""''  ^"  «»«- 
a«  the  Collection' Act^ruLr^^^^-^^  ^-We. 

evidence  taken  before  h7m  such  r"'"""°'''  ''  ^^'  ^^e 
writing,  and  is  the  l^st  elen.  °''  °^"'*  ^  ^'^'^^^  i« 

the  enquiry  (rf).  '  '"^^""^^  *^  to  what  was  said  during 

chat^e;X~ri:t^r^^^^^  ''  --  -Prised  in  a 

them,  is  in  tLUt  ;?:'rtitift  ^'"?'; ''""««"  ^-- 

acquired  by  one  who^^cCes  the''  "  °?"°°  "'^"^^  "^^ 
although  he  receives  iuy^f^^^^  «"f  ^^^'^  ^- -lue. 
mortgagee  attempts  to  ^m  L  °»ortgagor  before  the 

Bills  of  Sale  and  cLrelMlr^'T^^'^-  ^^''tion  20  of  the 
sufficiently  J.mZ^'^'Z u^'  f /h  ""■  ''''''  «•  ^^'  ^^ 
on  foot."  in  the  mortgagee's  affif  .  "J  '^"  '^^''''^'^  "^ept 
mortgage,  instead  ofTll'T^^^J  ^1^  ^'  ^  °^a"el 
section,  as  the  two  expressions^.!  ^^  '^'  "^"'^  ^°  that 
"subsequent  Purc  Jer^nreS  t;^^^^^^^^^^  <^>^''« 

whom  a  chattel  mort^ajre  will  T  !'  ?  '^'  '^'^'  ^g^'^^t 
-oved  out  of  the  dfvtsL  1" ^  ^a  ""'  "^^'^  ^''^^^ 
certified  copy  is  registered  in  the  h    '  "^'  "'^'''  " 

have  been  removed  witUnsS  mon.t  T  '"  "'''='  '^«  ^oods 
be  one  who  purchased  after  t^eTV*""^  '^'  '«'"''^^^'  ^"«t 

«C.I>.,U.fo„„,^*^-        U.  C.  R.  «2.  and  re.p,«  ..  ^.,,^^^  ^^^^.^ 
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is  sufficient,  although  it  purports  to  be  the  joint  affidavit  of  two 
mortgagees,  and  the  jurat  does  not  shew  that  they  were  sever- 
ally sworn.     (2)  The  insertion  in  the  affidavit  of  a  clause  reading 
"  that  I  am  the  duly  authorized  agent  of  the  mortgagee  "  was  an 
apparent  mistake,  and  did  not  vitiate  it,  although  it  was  the 
affidavit  of  the  mortgagees  themselves.   (3)  The  fact  that  it  has 
been  stated  iu  the  jurat  that  the  affidavit  has  been  "sworn" 
whereas  the  defendants  affirmed  is  not  a  fatal  objection,  as  by 
the  Interpretation  Act  the  expressions  "  swear  "  and  "  sworn  " 
respectively      include     "affirm    solemnly"    and    "affirmed 
solemnly."      (4)  The    Bills   of  Sale  and    Chattel    Mortgage 
Act  (h)  does  not  require  that  the  occupation  of  the  mortgagee 
should  be  stated  in  the  affidavit  of  bona  fides  (i).    (1)-  Under 
a  lease  for  a  year  dated  April  6,  reserving  as  rent  one-third  of 
the  crops,  and  providing  that  the  lessee  should  thresh  the  graiu 
and  draw  it  to  the  elevator  or  cars  to  be  stored  and  shipped  as 
might  be  agreed  between  the  parties  in  the  name  of  the  lessor, 
but  fixing  no  time  when  that  was  to  be  done,  there  is  no  rent 
due  until  the  end  of  the  year,  and  a  distress  by  the  landlord  in 
November  following  is  illegal.   (2)  A  distress  for  rent  is  unlawful 
if  the  tenant  is  not  in  possession  at  the  time.    A  chattel  mort- 
gage will  not  be  held  void  under  s.  12  of  the  Bills  of  Sale  and 
Chattel  Mortgage  Act,  E.  S.  M.  (1902),  c.  11,  because  the  affidavit 
of  bona  fides  made  by  an  agent  stated  that  he  had  "  a  knowledge 
of  all  the  facts  connected  with  the  said  mortgage  "  instead  of 
saying  in  the  words  of  the  section,  that  he  was  "  aware  of  all 
the  circumstances  "  (k).     (4)  It  is  no  objection  to  a  mortgage  ou 
growing  crops  to  secure  the  price  of  seed  grain  supplied,  that 
the  grain  had  not  been  sold  to  the  mortgagor  by  the  mortgagee 
himself,  but  was  purchased  by  him  for  the  mortgagor  from  a 
third  party(/).    (5)  Under  s.  39  of  the  Act  it  is  a  fatal  objection 
to  a  mortgage  on  growing  crops  or  crops  to  be  grown,  if  it  is 


(h)  U.  S.  M.  (1902).  c.  11.8.5. 

(i)  Brodie  V.  Rultnn,  16  U.  C.  B.  207,  followed ;  Dyeh  t.  Graening,  6  W.  L.  R. 
171 ;  17  Man.  L.  R.  158. 

(7.)  Emerson  v.  Bannerman,  10  8.  C.  R.  1,  and  Bogers  v.  Carroll,  30  0.  R. 
328,  followed. 

(0  Kiichoffer  v.  Clement,  1 1  Man.  1,.  R.  4C0,  followed. 
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affirmed  (o).     The  property  covered  by  a  cL  fol       T "  ' 

described  as  "all  cattla  La  i  .  "'ortgaRo  wa« 

branded  r.  on  the    e  t    id"l    ^n    ''  "'"*'^^"  ''»«  "^"^  ««- 
wUh  the  said\r  td'tra  r  ^^^^^^^^^ 
mortgagee,  had  owned  a  numbe    ^f  Zi  f  °'^"°*'  ''"^ 

branded  "MS"  «n,l  1^  ,        "'^'  '°™«  "^  ^^^^^h  were 

•<*uueu    sa.ts.    and  others  □  and  others '^T^  «.•*!, 

of  the  other  brands      All  fK      "    °^7"    ^    with  one  or  both 

mortgagor      Held    thftM  "'''  "'"   "«™  «°^^  ^«  '^^ 

idenUficaLn!nd  tha    n         T'?'^    "*^    '"«^"-'    f- 

cattle  weJa't  the  ul  the         ;"  "'  *''  '"^"^^  ^''^-  "- 
sarv     Rv  «  „    ?  ''°"»"°®  ^"^  given  was  unneces- 

gagor  agreed   for  three  years  to  give  his   wholn   fi™. 
attention  to  looking  after  the  horses  and  cattle  t  ^     '^" 
agree  .g    to  allow  the  mortgagor  to    sel    s  fflcLr^^'" 

stated  as  |3000.  the  purchase  price  of  trcatUe' ;;.    '"'  "" 

are^^bml^rSr^^r"^^^^-^'"^'"-"^- 
eonside^tion.  and  ^ f^I    o^   JdS  The' JT  T  ■''''^' 

^orthedefendantrr;aLri::?r^^^^^^ 
-  Hoc,  and  the  defendants  attacked  the     le  olth.     '      . 

(»)  B.  S.  O.  (1897),  c.  148. 
(o)  JPCann  Jlf(H%  Co.  v.  itfarti'n    in  n   «r   t. 
Lenve  to  appeal  refund.  10  Ow"k    10^3    «  ^  '^' V  ''  °-   ^-   «•   l^^. 

(?)  Pc«7r«  r.  Faictier.  2  E.  L.  R.  4«3 ;  38  N.  B.  K.  «3. 
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tranimction  wa«  bond  fidf,  but,  on  motion  for  judgment,  the 
(lefendnnti  queotioued  the  validity  of  the  bill  of  anlc  to 
the  plaintiff,  on  a  number  of  grounds,  one  of  the  plaintifTs 
ruplies  to  which  was  that  the  Bills  of  Sale  Act  did  not  apply, 
as  this  was  a  transfer  of  goods  in  the  ordinary  course  of 
business,  excluded  from  the  oiwration  of  the  Act  by  s.  2  (r). 
Hold,  that  the  words  "  transfer  of  goods  in  the  ordinary  course 
of  business,"  were  wide  enough  to  include  the  sale  of  a  stock-in- 
trade  en  bloe  («). 

A  company  domiciled  in  Toronto,  Ontario,  took  a  bill  of  sale 
on  goods  in  Grand  Yorks,  British  Columbia.  It  was  not  possible 
to  send  the  instrument  to  Toronto  and  have  it  returned  for 
filing  with  the  registrar  with  the  affidavit  of  I  ma  Jules  within 
the  five  days  required  by  s.  1,  ss.  2  of  the  Bills  of  Sale  Act, 
1905.  Held,  that  an  order  granting  an  extension  of  time  for 
filing  the  instrument  there  should  be  a  provision  protectin" 
intervening  rights  (t). 

Under  s.  10  of  the  Bills  of  Sale  and  Chattel  Mortgage  Act, 
as  enacted  by  3  Edw.  7,  c.  7,  s.  30,  the  ailidavit  of  bona  Jide^t, 
and  the  aflBdavit  required  ui)on  the  renewal  of  a  chattel  mort- 
gage, where  the  mortgagees  are  an  incorporated  company,  if 
mode  by  the  president,  vice-president,  manager,  assistant 
manager,  secretary,  or  treasurer  of  the  company,  need  not  state 
that  the  deponant  is  authorized  by  resolutiou  of  the  directors 
in  tliat  behalf,  nor  (Riddell,  J.,  dissenting)  that  he  is  aware 
of  the  circumstances  connected  with  the  mortgage  and  has 
personal  knowledge  of  the  facts  deposed  to ;  the  words  "  ofFicer 
or  agent "  in  the  section,  according  to  its  proper  construction, 
being  confined  in  their  application  to  an  officer  or  agent  who  is 
not  one  of  the  principal  officers  above  enumerated  (?<).  Per 
Mabee  and  Kiddell,  JJ.,  that  the  statute  does  not  make  it 
imperative  that  the  position  of  the  deponant  should  be  sworn 

(f)  B.  8.  B.  C.  (18!)7),  c.  32.  B.  C.  Stnt.,  1905,  o.  8,  *.  3. 

(0  Greenburg  v.  Leny,  12  B.  C.  K.  395. 

(0  Re  Em*  (W.P.)  <t  Co.,  7  W.  L.  R.  371 ;  13  B.  C.  B.  271 ;  Bloomttein  v. 
J.  U.  at  Arthur  &  Co.  (Man.),  8  W.  L.  It.  753;  SaikaUheuan  Lumber  Co.s. 
Jlichaud  (Sbbk,),  8  W.  L.  B.  940. 

(i()  Bank  of  Toronto  v.  M'Doiigal,  15  C.  P.  475 :  Freehold  Loan  and  Sarings 
Co.  V.  Dank  of  Commerce,  44  U.  C.  R.  284,  applied  and  followed  notwithstanding 
tbe  amendments  to  the  statute. 
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of  A  t.k.„  ?i  .  '  ""°°'  '""'"'  "'•  f«^' 

Mortgase,  coiaMered  variou.  .l«r.,„,  ""«n'l«nt  i  cl,.ttel 

^obui„«,,.  .„a  i,  he  f.r:^  'r ' » ;  ^' 'r  «■•'  - 

h.  „ece„a,y  w  .eoa™  -    .  .,„„  he  Z.,  ""  "'  ""^ 

S-gor  for  the  m  value  „,   .."e  ;:^;;'^!  "™"°'  ^  "»  »«- 

them  to  the  province  of  AuJf       .        .  fraudulently  removed 

..f.  pu..„e ..  vr  4r  ;.r„  r  '"-r  '„^: 

!««■»».  and  the  Bill,  of  sT  fZ  "^  "  -*™''  "« 
»««ed  c„p,„f  the  :„  ^^V^'IT' :'f  -!»-  a 
di.trict  to  which  the«K«l.„     '°  '"«'«'  i"  tie  .egiatration 

of  that  province  T.h.  *"'"»''<'»'«"•  >»7ond  the  bonndarica 
Of  the  L.  of  1  ^  :  "S^."  «r  °°""^«  '°  ""  '™ 
tte  PTtic,  it  i,  g<Sl:  evit  0  r  °' ''"""™  "  >»'»- 
may  be  removed  even  aaZ,«  v.  ■"  ""*  "'«80od. 
creditor.,  and  if  k^L7.T  ,  ""»»4°""  P"«l.aae™  and 
original  *„  w  XTc  °dh  ''  7"^  "' ""  ""'  »'  «■« 
•bfam^ecreditoCd  „d  "    r""''"'""  ''™''"™' 

-o.i..ithinthe;s3:ro;tr:^s:r 

■  '  ^^    L-  ^-  Iso;  I  Httsk.  L.  K.  54. 
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consequently,  whether  registered  in  either  jurisdiction  or  not, 
the  mortgage  valid  between  the  parties,  is  valid  to  all  intents 
and  purposes  in  any  foreign  (including  other  provincial)  juris- 
diction. Semble,  that  in  an  action  by  the  mortgagee  for  the 
return  of  the  goods  and  damages  for  detention,  the  goods  havin" 
been  returned,  the  measure  of  damages  is  the  amount  of  the 
interest  on  the  price  paid  by  the  defendants  for  the  goods  (z). 

It  is  not  essential  to  the  validity  of  a  chattel  mortgage  to 
secure  future  advances  that  such  advances  should  be  made  to 
enable  the  mortgagor  to  enter  into  business  as  well  as  to  carry 
it  on  (a).  A  mortgage,  dated  the  8th  of  February,  1907, 
whereby  the  time  fixed  for  repayment  is  the  8th  of  February, 
1909,  does  not  extend  the  liability  beyond  two  years  from  that 
date.  Wliere  the  affidavit  of  lona  fides  is  made  by  an  officer  of 
an  incorporated  company,  the  company  is  like  an  individual, 
bound  by  the  recitals  in  the  mortgage,  e.g.  a  reaital  of  an  agree- 
ment in  writing  for  future  advances.  The  affidavit  of  horn  fides, 
wliere  the  mortgagee  is  an  incorporatet  company,  may  be  made 
by  the  company's  vice-president,  who  need  not  be  described  an 
agent  (h). 

Wliere  chattels  have  bef.a  mortgaged  in  one  registration 
district,  a  purchaser  from  the  mortgagor  within  three  weeks 
after  their  removal  to  another  district  acquires  a  good  title  if 
the  mortgagee  omits  within  the  three  weeks  to  refile  his 
mortgage.     Scott,  J.,  dissentiate  (c). 

The  claimant  in  an  interpleader  issue  claimed  under  a  bill 
of  sale  whereby  the  goods  seized  were  assigned  to  her  for  an 
expressed  consideration  of  $1000.  In  support  of  this  consider- 
ation she  proved  a  marriage  settlement,  whereby  the  defendant 
in  the  main  iiction,  her  husband,  in  cunsideration  of  marriage, 
settled  on  her  the  sum  of  .f  3000,  and  charged  this  sum  on  liis 
property,  and  she  alleged  that  the  bill  of  sale  was  given  in 

(«)  Jonet  V.  Tvoohi^,  8  W.  I..  B.  295;  1  Alta  L.  R.  267;  Gormley  v.  Biophj 
Caiw,  Ltd.,  11  O.  W.  R.  727;  Morin  v.  Valiot,  12  0.  W.  R.  923. 

(a)  Gouldingy.  Deemimj,  15  O.  R.  201,  followed. 

(6)  Newliinil*  v.  Uiggini,  re  Great  Went  Saddlery  Co.,  7  W.  I,.  R.  59 ;  1 
Altii.  L.  R.  18 ;  UoUwon  v.  II  i7»o»,  12  O.  W.  R.  198,  76;i. 

(c)  Petemon  v.  Hidbert,  (i  Terr.  L.  1{.  114.  Reversed  in  Hulbert  v.  reteiton, 
30  S.  C.  K.  324. 
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pursuance  of  this 
made  and  executed 
of  Quebec.  Held, 
nance  (o.  43,  C.  0., 
creditors,  inasmuch 
expressed  (rf). 


ACTION  FOB  ACCOUNT 

^^ettlement,  which  settlement  was  nmn^  i 
^  accordance  with  the  laws  ofT^    ^^ 


interpleader  Issue. 

o^«^r^Sanra:tir^^^^^^^^  ^"^^-^^"^««  ^-"els 
f-nts  held  an  Is^^'entTfTf '^""'^'^°-P-  '^^^ 
claimants  were  bar^d,  the^L!  ^''  ''  ''"""'y-  The 
the  lease  not  having  b^n^^d  (V'^"""  ''  ^°^^^^-"  -^ 

In  an  action  to  set  aside  a  chattel  r..  . 
and  void  and  have  an  account  *.  '™  f^^^^g^ge  as  fraudulent 
connection  with  the  pulCe  oTt     f '^'^°^-^'«  dealings  in 
evidence,  that  the  chatTe  Ztl     7  r"'     '''''■  "?«"  ^^e 
to  $502.55  (/).  ^  "''"'^^^'  ^""^  $630  should  be  reduced 

The  plaintiffs  in  Mav    iqn7    ,• 
cement,  purchased  the  business  Z  TT'  '^  "  ^''^'"^^^ 
I-B-s..  subject  to  therdebrid      Kv'  ^'^^'^'^-^-de  of 
was  a  loan  of  |4000  f„,„,  tte  defen.  T'''''     """^  ''  '^^^^ 
•mortgage  of  all  the  plaTand  «f  r      ""'  ''""'^^  '^^  *  chattel 
chattol  mortgage  conteTned  „    ''''.^"°-*^^'^«  «f  L  Bros.     This 
after-acuired  U  t^ th  JIT  ^  ^'  ^'^"^'  ^^^  «" 
owned  or  occupied  by  the  Itt^  '    ""''  "P"'^  ^^«  P^-'«es 

their  business  during  :j::^:^;:ri'^-^^-^^on.it, 

plaintiffs  had  been  incorporatedT7  """""^"S^-      ^he 

of  the  chattel  mortgage  and  L  R  ^""^'"^  P"''^  '«  *h«  date 
-ters  and  became'!; ^Iten^a'd""  ''^  ^""^^^^^  P- 
fvely,  being,  in  fact  the  con  In  •  ""V^'P^'^-^^"*  ^«Pec- 
-  ^^e  money  lent  to'  tt  d^i:  ^^^f  -  |210rC4 
over  to  the  plaintifis  and  by  them  a     lied  twal  T  '"'^' 

946.  ^mo«r  to.  v.  i/iaAau,/,  1  Sagk    r     p    .,„ 


f^3S?i';Js£>u.'^ 


■>S:-^^t. 
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the  debts  by  L.  Bros.  The  plaintiffs  paid  an  instalment  of  the 
interest  due  to  the  defendants  on  the  $4000  loan.  Held, 
(1)  that  the  provision  in  the  chattel  mortgage  as  after-acquired 
goods  was  as  binding  upon  the  plaintiffs  as  purchasers  of  the 
mortgaged  property  with  notice  of  it,  as  it  would  be  upon 
the  executors  or  administrators  of  the  mortgagors,  and  that  the 
defendants  had  a  good  valid  lien  and  charge  upon  all  after- 
acquired  goods  brought  upon  the  premises  in  question  by  the 
plaintiffs  (5').  (2)  That  the  plaintiffs  were,  in  the  circum- 
stances, estopped  from  disputing  such  lien  and  charge  (h).  And 
the  defendants  were  entitled  to  show  in  evidence  the  facts  con- 
stituting such  estoppel  although  it  had  not  been  pleaded,  as  an 
estoppel  in  pais  neeC  Jot  be  pleaded  to  make  it  obligatory. 
(3)  That  the  mortgage  was  not  void  as  to  the  after-acquired 
goods  because  of  the  generality  and  vagueness  of  the  descrip- 
tion (i).  An  execution  creditor  who  permits  more  than  one 
year  to  pass  after  the  production  by  his  opponent  of  a  bill  of 
sale  under  which  the  latter  claims  to  be  the  owner  of  the  goods 
seized,  is  no  longer  entitled  to  contest  the  title  of  his  opponent 
by  declaring  the  invalidity  of  the  bill  of  sale  as  made  in  fraud 
of  creditors.  A  bill  of  sale  in  which  the  price  mentioned  is 
fictitious  has  the  same  force  as  a  gift  (k). 

A  creditor  who,  holding  collateral  security,  refuses  to  accept 
the  amount  due  him,  duly  tendered  by  the  debtor,  and  proceeds 
to  collect  or  realize  the  security,  is  liable  for  the  damage  thereby 
caused  the  debtor  (/). 

Chattel  mortgage  held  valid  where  executed  by  president, 
secretary,  and  managing  director,  the  company  being  composed 
of  these  three  persons.  In  such  a  case  there  was  no  necessity 
of  a  shareholders'  meeting  and  the  passing  of  a  formal  resolu- 
tion. Held,  that  the  company  had  power  to  mortgage.  It  is 
not  invalid  because   affidavits  of  executors  and    bo7ia  fides 


(_g)  Mitehdl  v.  Wimlou,  2  Story  630,  followed. 

(ft)  Pickard  v.  Sean,  6  A.  &  E.  469,  and  Freeman  v.  Coolte,  18  L.  J.  Ki. 
119,  followed. 

(0  Latarui  v.  Amlrade,  5  C.  P.  D.,  followed;  Imperial  Brewert,  Ltd.  t. 
Gelin,  18  Mau.  L.  R.  283 ;  9  W.  L.  R.  99. 

(fc)  Boos  V.  Lefebare  (1909).  Q.  R.  38  8.  C.  210. 

(0  Desgroteilhrs  v.  Amlerton  (1909),  Q.  R.  36  S.  C.  234. 


"TIME  POB  BEDEMPTIOX  EXTENDKD 

sworn   before  solicifnr  f^ 

fctto,  .he  mortgage  vaW  alt"  *"  1°  """^'S'-  HeW, 
;l>e  Che,  .be  fo^^i  Hy^T^^^Z  "''*""  ««"  "vaUd  .,  to 
toore  wivanoes  (»).  "    ^  P"^™  «■<!  agreed  to  make 

power  of  Mie,  etc.    Ae„„„„,  """f  ,  'f  ^s'-gence  in  e«rci,i„g 
»»'»  of  sale  and  iUtZT'  t  '°  "^  '»'■».  »"1  P«.per 

7  -.Hgen^  in  .,7^  Ita^  S^'^"*'-     Held,  .J,C 


the  mortgagee  standing  in  I  fil '      T°  ^''"    ^''''  ^^at 
reasonable  means  to  prevent  a      ^«     "'"^'^^  ni«st  take  all 
been  at  least  five  days   IoH       7"''^''-     ^^«^«  ^^ouW  have 
take  proceeds  of    steintll       ^     ^^^^^-^  offered  1 
directed (0).    The  owner   who  r.v    I""'  ^'''^^^   ^^fe'^nce 
^  this  case  two  teams' oTho^eTtr  '''''''''  ^^^-^ 
defendant,  and  who  accepts  in  sTtt  L    ,  '^  ^°'''^^^°"  «^  the 
and  a  snnx  of  n.oney,  as  L  vie "f  T        *''  "^''  *^«  -«*« 
passes  to  the  defendant,  does  not  thel^  ^""^"''^'  ^^^^  '^us 
value  of  the  use  of  the  propTtt   d      "^  ^''"'  '^^  "°^'  '«  the 
'-tuution  of  the  suit  toTi'tt?  ""^  ""  ^^"^  ^^^'^  the 

Fo-..  and  $1000  on  the  4th  of  j.t         '°  "'"  ^'^  of  December, 

4th  of  Janua^.  1910.    If  necessaiy.  a 

(0)  Woo,!  V.  DeUor  dqnqr,'.  i     "  ^-  ^-  "S"- 


iAmj  -r^if 
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new  account  can  be  taken  and  the  exact  amount  aacertained, 
allowing  for  storage,  charges,  insurance,  etc.  (q). 

A  renewal  statement  filed  by  a  chattel  mortgagee  was  not 
signed,  but  on  the  back  was  an  aflBdavit,  signed  and  sworn  by 
the  mortgagee  referring  to  the  statement.  Held,  a  sufficient 
compliance  with  R.  S.  O.  (1897),  c.  148,  s.  18  (r).  The  state- 
ment of  payments  made  did  not  set  forth  in  detail  the  date  and 
amount  of  each  payment  but  only  the  total  sum  paid.  It  went 
on  to  state  "  that  no  payments  have  been  made  upon  the  said 
mortgage,"  but  it  clearly  showed  that  payment  of  a  certain 
sum  had  been  made  on  account  of  interest  and  no  other 
payments.  Held,  that  the  statute  had  been  sufficiently  com- 
plied with  (s). 

In  computing  the  year  within  which  the  renewed  of  a 
chattel  mortgage  must  be  filed  under  s.  18  of  the  Bills  of 
Sale  and  Chattel  Mortgage  Act'(0  the  day  on  which  the 
mortgage  was  filed  is  to  be  excluded  («). 

A  chattel  mortgage  provided  for  the  payment  of  $125,  the 
principal  money  in  consecutive  monthly  instalments  of  $5 
each,  and  for  payment  of  $5  more  with  each  instalment  for 
interest.  The  yearly  rate  to  which  this  was  equivalent  was 
not  stated,  but  there  was  a  clause  in  the  mortgage  waiving  in 
explicit  terms  the  necessity  for  stating  the  yearly  rate  and 
waiving  also  the  benefit  of  the  Interest  Act,  1897.  Held,  that 
this  being  an  Act  passed  on  grounds  of  public  policy  for  the 
benefit  of  borrowers  its  application  could  not  be  waived,  and 
that  the  mortgagee  was  entitled  to  interest  only  at  the  legal 
rate  (a;). 

Successive  renewal  statements  of  a  chattel  mortgage  need 
not  show  all  the  audits  on  account  of  the  mortgage;  it  is  sufficient 
if  such  statement  contains  the  payments  made  since  the  last 
renewal  (y). 

(2)  mtchell  V.  Kotixdiky  (1909),  14  O.  W.  B.  792;  1  O.  W.  N.  95. 
(r)  Barber  v.  Maughan  (1877),  42  U.  C.  B.,  followed. 
(»)  Chrixtin  v.  ChrUtin  (1899),  1  O.  L.  R.  63-:. 
(0  B.  8.  O.  (1897),  0.  148. 
(tt)  M'Cann  v.  Martin  (1907),  15  O.  L.  R.  193. 
(*)  Dunn  V.  Mahne  (1903),  6  O.  L.  B.  481. 

(y)  I'err  v.  liobertt  (1897),  33  C.  L.  ^  "95,  over-ruled ;  Rogen  v.  Jlarihall. 
Crawford  clBiment  (1904),  7  O.  L.  R. 


AFFIDAVIT  BY  OFFICER  OF  OOMPAXY  8«>„ 

taken  such  security  on  <.c^i  f^Vi  "''^  ^^ 

that  section  substitute  otW       T  !      '""'"''•  '*°°''*'  ""'^^^ 
possession  of  the  ^  of  Si  f;''"""''^  ^°™^°S  into  the 
Whfln  .  r  ^  '^''""'>'  ^  «Sent  for  salefj) 

piiance'with  2:::::7j^ji:^-^-  r-  -- 

Mortgage  Act(a)  relating  to  lou\Tj r  ""'  ''''''''' 
adopting  the  for^  of  an  ^bsoll  sale  Th  '  ""f"'  '' 
transaction  is  a  sale  wifi,  u     .  '  ^°^e^er,  the  real 

terms,  the  vendortnonl/bel'lLlrr^^  "^°"  "^^'^'^ 
ments  of  section  6  of  that  Act  (i)'  '''^'  *''  ''^"'^'- 

theirru^rhTfcCeCt^^  "^^:i-^'  --^^  ^•- 

™ent  a  wa^nt  was  is'suef  u"t^^    ^^^^^^  , ""'  '''^^'  -  P^^ 
goods  were  seized  and  taken "nf    ft  "'''«"^''  ^^"^  *he 

Although  a  form  'f  1?«       ""' °^  ^^'^^  «»°rtgagor's  possession. 

g^e  and  appropriated  L^  ow^r  mI"  fb'^  ''''^'''^ 
after,  the  mortgagor's  possession  of  e  lanHo  w  w" 
m  any  way  interfered  with  an  Bs.i<^..  '°^  '^" 

to  exen^ise  power  of  II  ^!L  T  '  ""'"^^^^^  "««°^Pt«d 
Held,  that  the  intended  tl  '°'''°*-"^  "^  *^«  ^«°ds. 

of  K.  S.  0.  (1897)  cm     iTu  "^'^''''^^S"  under  s.  23 

"•  \*o»/;,  c.  163  which  the  aa-iWnpo  nf  n,         ^ 
was  precluded  from  takio,,  under  fh!!.  «'°rt8»8=e 

Held,  al»,  .h..  the  n.o«:Z  „f  tf  T^T  '"<"'»-'^»-- 
priated  them  to  his  <Z°TlllJ  '"''■  '"™«  »PP"- 
them  in  proper  pli.ht  Z^.^^-^  °   "°'''"»  '^  '''^ 

of  the  mL|^;'dX)  °°°"  ''°' '""°™  P'^'"' 

chattel  mortgage,  when  the  To  t^gee,?™  t  "'"""  °' » 

luitQdgees  are  an  incorporated 

^^'x  ^T  ''■  ^''"^'^'  (1^).  7  O.  L  R  496 
(c)  ^'A«aW  V.  Grunrfy  (U),  8  O   L  ?;  ,,3. 
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company,  if  made  by  the  president,  vice-president,  manager, 
assistant  manager,  secretary  or  treasurer  of  the  company,  need 
not  state  that  the  deponent  is  authorized  by  resolution  or 
direction  in  that  behalf,  nor  that  he  is  aware  of  the  circum- 
stances connected  with  the  mortgage,  and  has  personal  know- 
ledge of  the  fact  deposed  to  ;  the  words  "  officer  or  agent "  in 
the  section  being  confined  to  one  who  is  not  one  of  the  principal 
oflficers  enumerated  (d). 

When  an  agreement  to  give  a  chattel  mortgage  is  duly 
made  and  registered  under  E.  S.  0.  (18i)7),  c.  148,  s.  11,  and 
subsequently  a  mortgage  is  made  and  registered,  the  giving  of 
such  mortgage  whereby  the  legal  title  becomes  vested  in  the 
mortgagee  does  not  revest  in  the  mortgagor  the  equitable  title 
which  the  mortgagee  had  by  virtue  of  the  agreement,  but  it 
continues  to  exist  as  before,  and  the  mortgagee  is  enabled  to 
rely  on  it  when  the  mortgage  is  ineffectual  for  any  reason  (e). 

While  the  endorsing  by  a  person,  not  a  party  to  a  note,  with 
his  name  upon  it  before  it  has  been  endorsed  by  the  pi/ee,  is 
not  an  indorsement  in  the  legal  sense  so  as  to  make  that  p-rson 
legally  liable  to  the  payee,  a  chattel  mortgage  to  the  intending 
purchaser  to  secure  him  against  the  liability  intended  to  be 
incurred  cannot  be  set  aside  by  the  mortgagor's  assignee  for 
creditors  after  the  mortgagee  has  paid  the  note  in  question  (/). 

(d)  Univerml  Skirt  Manitfaeturing  Co.  v.  Oormley,  etal  (1907),  17  O.  L.  R. 


114. 


(e)  FUher  v.  Bradthaw  (1902),  4  O.  L.  E.  162. 
(/)  Bobituon  v.  Mann  (1901),  2  O.  L.  B.  63. 


CHAPTER   IV. 
Of  Mortgages  of  Ships. 


the  Act        .  ■'      "^"feri/  abroad  is  not  a  Rr.r  i.     i . 

w/e  ^^^;,  „/;,.^^  •  ■    . .    . .  '^.^  ^-;^*  **"'  ->^.» 

Mortgagee  not  entitled  to  !ZtlT  ^""^  *'  registered^      ^  '"'^ 

<'''»'^i-ns.co,nmittees,eT£^nJy'y'>f"^'P  ■■ 

Merchant  Ski,,in,  Act  LZaZZTt:'''  ^  ^'^'^  «^--  " 

'^^y'^.ofshippassesfurniture,^''l'^^'^rancenu^eysorfreish 

^y^'mment  required  on  disch^eT'"'^'"^^''^'^         ■ 
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133   B  >■  h    ),•  '  •148 

an-l  the  tiUe'to  IhZ  fsZTnT'"  aI"  '''^'^'y^^^ttels  by  delivery  ..• 

special  statutory  regulations.      ^     ^'  ^"*  ^^^^  ''^^^  J«nff  subject  to  orcSi''^ 


to  -erchant^hip^'ari'Sn'^;*;  ''^t'  ^^  ""^^'^  '^^  Acts  relating  s 

(^).that  every  Br^h  Thi^'^f,^  -^  --olidated,  provits ^f  |=„T  °^ 

registered;    (2)  that  a  J  •  .      .    ^  exceptions  stated    m„<,^  k   ^'^PP'ngAct 

^;p-i  of  /o  vti:  Sfiedi^t  °^  ^'^^^  "^  ^  'i^ip  1':- IT- 

«Ja  1  be  transferred  by  bUlo  sale     nw.T'''  "^  ^"*'«h  ships.ffi"^ 
^  all  b«FoducedforregistraW  ;4)?hat ;.  ''"'  ^"^^  ^^"  «f  «-'« 
-owner  shall  be  entered  in  the  'Jit'  '^'^T  "^  '^'  *^*^«f«^ee 
iip,  or  any  share  therein  mJL^T  '  ^""^  ^^^  ^^^^  a  re^nstered 

^a«ableconsideration:;dJ)tre:rt7."'^^ 
e  security  (called  a  mort44)sh^nK^^^*"^'°««tcrea 

^«  schedule,  or  as  near  the;;tf  Ltv  „    ?  *'*'  ^°""  "^'^'^'^^  in 
^ovision,  however,  is  merSv  dL?""''*^'^""^  ^"  P"mit.    This 
'^trument  creating  the  ^[et  ^'eo'"^  -'«*-  only  to  th 
'^' '^i-- i- «o  marke.  ^^"^^^"^''t.ly,  a  mortgage 

^'  ^'  ^  ^S  Vict.  e.  60,  ss.  .>  3.  0.  2,,  2..  ,,,  3,  '  ^'^^  ^^  ^'"-' 

02" 


■« 


^?>^^- 


84 


OP  SFX'DRITIES  BY  CONTRACT. 


[part  II. 


Paragraphs 

184—188 


llegistration 
uf  transfer;! 
and  mort- 


Transfers  of 

regwteretl 

mortgages. 


Transmission 
of  registered 
mortgages. 


Certificates 
enabling  sales 
or  mortgages 
abroad. 


ia  not  invalid  by  reason  of  the  detailed  stipulations  of  the  mortgage 
being  contained  in  a  separate  instrument,  and  not  appearing  in  the 
mortgage  itself  (/). 

136.  On  the  production  of  such  instrument,  the  registrar  of  the 
port  at  which  the  ship  is  registered  is  to  record  the  same  in  tlip 
register  book  {g),  in  the  order  of  time  in  which  it  is  produced  to  him 
for  that  purpose,  and  is,  by  a  memorandum  under  his  hand,  to  notify 
on  the  mortgage  that  the  same  has  been  recorded,  stating  the  date 
and  hour  of  the  record.  The  court  has  inherent  power  to  expun^ze 
from  the  register  any  entry  void  for  fraud  or  other  reason  {h),  and 
therefore  can  expunge  the  registration  of  a  void  mortgage. 

136.  A  registered  mortgage  of  a  ship  may  be  transferred  in 
accordance  with  a  statutory  form,  which  is  to  be  registered  ami 
endorsed  in  manner  similar  to  that  prescribed  in  relation  to 
instruments  of  mortgage  (i). 

137.  The  transmission  (k),  in  consequence  of  death,  bankruptcy 
or  insolvency,  or  by  any  lawful  means,  other  than  by  a  transfer 
of  the  interest  under  the  Act,  of  a,  mortgagee,  is  to  be  authenticated 
declaration,  and  evidenced  according  to  the  Act ;  upon  receipt  and 
production  of  which  declaration  and  evidence,  the  registrar  is  to  enter 
the  names  of  the  persons  entitled  in  the  register  book  as  mortgagees 
of  the  ship,  or  share,  in  respect  of  which  the  transmission  has  taken 
place  (I). 

138.  Where  a  registered  owner  is  desirous  of  mortgaging  at  any 
place  out  of  the  country  or  possession  in  which  the  port  of  registry 
is  situate,  the  registrar  may  grant  a  certificate  (m),  enabling  him  to 
do  so.  Before  this  can  be  granted,  however,  the  applicant  must 
state  to  the  registrar,  who  must  enter  in  the  register  book  the  follow- 
ing facts,  viz. : — (n)  (1)  the  names  of  the  persons  by  whom  the  power 
is  to  be  exercised  ;  (2)  the  maximum  amount  of  charge  to  be  created ; 
(3)  the  time  within  which  the  power  may  be  exercised  ;  and  (4)  the 
place  (if  any  be  limited)  where  it  is  to  be  exercised,  or  a  declaration 
that  it  may  be  exercised  anywhere  within  the  prescribed  limits.  No 
such  power  can,  however,  be  exercised  within  the  United  Kingdom, 
nor  in  any  British  possession  in  which  the  port  of  registry  may  be 
situate,  nor  (if  the  port  of  registry  is  established  by  Order  in  Council 
under  this  Act)atthat  port,nor  within  such  adjoining  area  as  is  r  rei- 
fied in  the  Order,  nor  by  any  person  not  named  in  the  certificate  (o). 

(/)  The  Ber  well  Tower,  8  Asp.  M.  C.  13. 

Ig)  A  slight  difference  between  the  mortgage  and  the  register,  in  the  name  of 
the  ship,  is  of  no  consequence  if  there  is  no  doubt  as  to  identity ;  as  wbir?  the 
mortgage  was  of  the  City  of  Bruxelles  registered  as  the  City  of  Brusaeh  (Bdl  v. 
Bank  of  London,  3  H.  &  N.  730). 

(A)  Brand  v.  Broomhall,  [19061  1  K.  B.  571.  (i)  Section  37. 

Ik)  Sections  38.  61.  (/)  Sections  38  (2),  61. 

(m)  Section  39.  W  Section  40.  ^  ,     ■ 

(o)  Sections  41,  88.  Shanghai  was  constituted  a  port  of  registry  by  Order  in 
Council  of  August  6th,  1874  ;  London  Gazette,  August  11th,  1874,  May  29th,  1888. 
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The  certificate  is  to  b*.  in  f »,»  * 
•    t<,  contain  a  statement  of  thLrZ,"""!""'*^  '"  '^'  ^'''  «°'^  - 
the  register  book,  and  an  enui"       '"/  '^"''''^  *°  ^'  «"t«'«l  in 
or  certificates  of  mort^Ke  "?«:  :tSe:  "^.r^^r"^  '"°'^«»«-. 
renpect  of  which  the  e^er'tifi: LTt'  .^i^rn  ^    V'^^  "  ^''"^^  '" 
exercised  conformably  with  the  Hiro^;'^'  •    *'''  P«wer  must  be 
and  a  record  of  every  rrtairiT.'  ^''"^^'"^'^ '» the  certificate, 
by  the  endorsement^TrXd  the     r""'\'"*°'«^^«'«^«-d 
re<,nstrarorBritishconsularoffic  r-  ind      '"  ^'^^  '"^''^'^^^^  b>'  « 
thereunder  can  be  impeachldZ'r^^        fT^^^'^'^'^^'^^^d'^ 
'naking  of  the  mortg^^e    of  the    '        \"^  '^'  ^'^'^'  before  the 
Kiven(y).    The  certi^cll;  of  ^-If         ^''  ^^''"^  '^'  P«^«r  was 
re,nstrar  by  whomVtwas    °  ^H  ^''^'  '""^'  *^^  '"'"^«"«d  by  the 
then  become  void ,    but  bTr  1'  "T  ^'^T'^  ^°  ^•™'  ^'^d  «hal 
register  book,(so  as  toprse^vrfts^^^^^^^^^^       ""'  ''  ''  '^''^  '"  ^^e 

-n'7wrt:!fi^X\r^^^^^^^^ 

has  been  done,  the  reS'tra '^.1  '^^'•^""d^r.  or  that  nothing 

such  entries  to  be  made   "  oXr'""!.'  "'"  ''^'*^fi''**«'  °^  ^^i^ecf 
mi^'hthavebeenmadeo  W If  ir^^  *^'"""  *«  be  done,  as 

or  obliteration  (,).  And  where  tt  .  «  ''"  '^^  ^'''''  ^'^'^^^t^on, 
where  the  power  is  to  be  tZJ^  Zl  ^  2"'^"  ''''  P'*^« 
an  instrument  in  the  fnrm  .  ' ,  ®  registered  owner  may  bv 
registrar  who'^^nt  thTcSlS^^  "  *'^  ^***"*^'  authori.^'tb^ 

orconsular  officer  at  such  pilSthat  I"  ^'!r*'''  *°  *^^  ^^»"'«*™^ 
after  such  notice  shall  havt  b^!  ,  ^' Tf  ^**« '"^^^^ed ;  and 

consular  officer,  the  certificale  asiL  /t^  ^^  '"^^  ^«g^«*™^  ^r 
at  such  place,  is  deemedlrbe  ^ellT.  'fT  "°^*°*="^  *°  ^'^  ™«d« 
registrar  or  consular  officer  rlrStl  "  1  °""'  '^^^^'  ^^^  ^^^ry 
'^tate  to  the  registrar  who  .rlnt^  ^f  "'^  "f"^  ^''^^  *t«^««Pon 
previous  exercis^  of  the  powe  to  .  .'  T'^"^'''  ""^''^'^  ^ny 
taken  place  (t).  ^^''  ^"^  "^'"^^  the  certificate  refers  has 

^^t^fJl^:^:^^  — t  for  delivery  to  a 
statute,  and  the  irteLt  o  fh^Tu'  ""'  '  ^"*'«^  «^'P  ^^^^l^n  the 
^y  an  instrument  wSch  s t i  w'^  t^^  ''"^'^^^'  '^  ^^^'^"-'^ 
^escribed  by  the  statute  J      \nd  ''^  """^  '^g'^^^^^'^d  «« 

hip  need  not  be  registered  ^n^  u""  agreement  to  transfer  a 

wner  (^).  '"''*''^^^'  «"d  ""^y  be  enforced  by  the  registered 

(p)  Section  42. 

(?)  Section  43  (2),  (3)  ('')  Section  43  (8). 

If)  Srction  ^6.  '  (')  Section  -i.j. 
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OF  8KCURITIIW   BY   CONTRACT.  fPAUT  II. 

140.  The  objwt  of  the  proviiiionti  contained  in  the  Merchant 
Shipping;  Act,  1H94,  in  relation  to  tranitferH  and  mortga^OH  of  Hhip 
is  merely  to  provide  for  leyal  ah  ditttinguished  from  equilable  owner- 
■>\up.  Consequently,  although  no  notice  of  any  ttuch  cane  be  ciiteriMl 
on  the  register  book  (y)  yet  it  is  expressly  declared  that,  without 
prejudice  to  itH  provisions  for  preventing  notice  of  trusts  from  beiiiii 
entered  in  the  register  book  or  received  by  the  registrar,  and  without 
prejudice  to  the  powers  of  dispoHtion  and  of  giving  receipts  confemu 
by  the  .\ct  on  registered  owners  and  mortgagees,  and  without 
prejudice  to  the  provisions  relating  to  the  exclusion  of  unqualili<(l 
persons  from  the  ownership  of  British  ships,  interests  arising  under 
contract  or  other  equitable  interests,  may  be  enforced  by  or  against 
owners  and  mortgagees  of  ships  in  respect  of  their  interest  therein, 
in  the  same  manner  as  in  respect  of  any  other  personal  property. 
The  Act,  therefore,  clearly  provides  for  the  existence  of  equitable 
interests  in  ships ;  and  a  transfer  which  has  been  registered  as 
absolute,  may  be  shown  (j)  to  have  been  only  meant  as  a  securitx-, 
and  may  be  so  treated.  On  similar  grounds,  the  court  will  enforce 
equities  between  the  owner  and  the  mortgagee,  and  in  estimatinj; 
the  right  of  the  mortgagee  will  consider  not  only  the  registered 
documents,  but  all  the  transactions  between  the  parties  relative  to 
the  mortgage  loan  (a). 

A  deposit  of  a  registered  mortgage  of  a  ship  will  also  create  a  valid 
security  by  way  of  equitable  mortgage  (6) ;  and  an  equitalde 
mortgage  may  also  be  created  by  depositing  the  builder's  certificate 
of  an  unfinished  ship  (c). 

141.  However,  this  recognition  of  equitable  mortgages  does  not 
give  mere  equitable  mortgages  priority  or  equality,  or  introduce 
the  equitable  doctrines  as  to  constructive  notice  into  such  transac- 
tions. Thus,  it  has  been  held  that  a  legal  mortgagee  of  a  ship  does 
not  lose  priority,  even  although  he  knew  when  he  made  his  advance, 
of  an  issue  of  debentures  charging  some  of  the  mortgagor's  ships, 
unless  he  knew  that  such  debentures  charged  the  ships  mortgaged  to 
him  {d}.    And  generally,  (subject  to  anyrights  and  powers  appearing 

(y)  Section  56. 

(z)  Ward  v.  Bfck,  13  C.  B.  (.v.s.)  668:  9  Jar.  (n.s.)  912;  The  Innisfalhv, 
L.  R.,  1  AA.  &  E.  72 ;  and  fcee  Hutchinson  v.  Wright,  25  Beav.  444.  And  as  to 
the  rights  of  a  purchaser  whose  bill  of  sale  could  not  be  registered  because  of  his 
infancy,  see  Stapkton  v.  Haymen,  10  Jur.  (N.s.)  497.  It  appears  to  have  been 
intimated  that,  if  an  agreement  for  the  purpose  was  clearly  and  completely  proved, 
the  court  might  recognize  the  creditor  in  the  double  cbarartcr  of  a  mortgagee  for 
the  purposes  of  the  debt,  and  of  an  absolute  owner,  for  the  purpose  of  giving  him 
control  over  the  movements  of  the  ship  (The  InninfalUn,  supra)  •  but  it  is  con- 
ceive<l  that  the  result  would  be  only  to  make  him  mortgagee  in  possession,  and  that 
ho  could  not  escape  from  the  liabilities  incident  to  that  ixwitiuii. 

(a)  The  Cathcart,  L.  R.,  1  Ad.  &  E.  314. 

(6)  Lactm  v.  Liffen,  4  Giff.  75  :  9  Jur.  (N.s.)  13. 

(c)  Exp.  Hodgkih,  "!  Softky,  L.R.,  20  Eq.  74'>. 

(d)  Black  V.  Williu        [18951  1  Ch.  408.     Sec  BarcUiy  and  Co.,  Ltd.  v.  Podt, 
1190712  01.284. 
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by  the  register  book  to  be  ve«te«l  in  a         .        ' 

owner  of   ,„,  .hip.   or  ^^  ^^  ^^  ^^ '"^'*""-)  ^'»« -«'«tered    ,.„^^. 

•nd  to  «ive  efTectu:,  r.'-^:  1^^^:^  T'""^  '"  ^^«^^«^ 
.^  however.  .pprel,ended.  that    h.loZlT'"'',  '"""''^  ^''^^     ^^ 
on.purchaHerwhohadexpreH^no  e^'a  '        "f'*  ^"^  titie 
It  has  been  held,  that  the  ansiKn^.  t  h    T"    ''^*'''"« '^"^*>'- 
"fa  Hhip.  where  a  mortKa«e  made  LI    ^."'P''^  °'  *'"'  "wne 
ship  wa.s  registered  after  the  Jhfn  ''"^  t-ompletion  of  th. 

I        could  not  claim  it  as  a^l  t  fhl  ^     "'  '""'P'^^*^  «"d  registered 
I       mortgage  having  hee/Z^  XT'"'  ""  ^''^  «--<«' hat  1' 
the  owner's  titie  remained  lolntj)        ''"'^"''•''*'""  °'  »h«  "hip. 

in J^ip^rrrStrS^^  and  "'^^^'^  ^«'*  '"-..  m„^.,..  , 

IM.   The  Act  of  1894  nrnv.Vl«.  /n    ..  "nregwtPitMl 

jhallbeusedonlyforreCf  f^^^^^^^^^^^^ 

be  subject  to  detention  by  reason  of  anvn    p*^'  ''^'P'  ""'^  "h*"  "ot  '^'^  -"""^ 
wbch  any  owner,  mortgagee  or  o  her^     ' '""'  ''^"«^'  °^  'n^^-t,  Mo2    "^'• 
the  ship  ;   and  the  refu^uZ^    T'T'^  ^"'^  °r  ^'ai'"  in  notlffi, 
entitled  to  it  for  the  nnJ        T         "  ""  demand  to  the  nersnn  '°  "''»"»■ 
other  person  legall^taTo^  ^^^^^^   "'^T  "^  -'*«-"  -"-'"^ 

It  18,  therefore,  illegal  to  IZ   1       '!  P"'"^''**''^  by  penalty,  ^"'i'- 
entitled  to  it  for  the  purZi  oT  *'*" ''^*'fi^at«;  and  the  person 
pl«Jgor.  may  maintain 'anTt  on    "^^^^^         ''Z''  ^''"^^^  ^^^^ 
and  may  recover  damages  for  he  wrolll  .T"'^  ^°'  '''  ^^''■^^••^'' 
his  nght  to  proceed  for  the  penalty  ^*'*'"'''' '"  a^^'"*'""  to 

int'eLl  ■:  i:;^u:[f:  .'''  1  ^^^^  (^•^'  *^a*  «  any  person  . 
lunacy,  or  otlelZmZtZ:':^^!'  ''  '^«««"  oli^l^'^:^^: 
doing  anything  required"  1,7!^  V      ™*^''°8  any  declaration  or  ''*''••  «nn"t 

.uardianorcoLitrelu'4;tottlr^^*  °^  regiat^^X -Cr 
appomted  by  any  court  or  jX  2-  '"'      "°"''  *°^  P^"""  """'" 

of  the  property  of  incapable  ieS,rrr^""'^'*'*'*°n  '"  ^^^Pect 
on  behalf  of  such  incap^b^XroV  oTa^n  T^'*''^"  °'  ^"^  P«-n 
may  make  the  declaration  TdTtClr-  if'P''"'""'"*^™^*^' 
behalf  of  the  incapable  person  ?.  ^  '"  ^^^  "a'ne  and  on  the 

■nfant  shipowner  to  r:oZ7k:i:l  ^"^''^  *^«  «-rdian  of  an 
e  that,  in  the  exercise  omsleoeilVZ  T'™'  ^''^^"^"^  '*  ™av 
be  created  upon  the  ship  (/)  (5?^  62^  P"^^^  *«  ''^Pair,  a  lien  may 
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/Il  ^^y^-pj^^ford    '  Jur,  K  -  )  04-?      ,  r    ^ 
(Oif.cWv.i-„pp,LR7Eq.95. 


also  rAe  Ceftir  Kin-j, 


^jmy^ir/.,  '■i. *«««?, "iv..>"iiw"-^ fc**^^"^ /'♦■«fc,*f  r,„raf»r2y¥ 
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over 
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146.  The  riKht  of  an  innurer  of  HhipH.who  w  (but  doM  not  appear 
on  the  rcKiitter  an)  the  mortK»nee.  to  the  proreed»»  of  the  polirie«,  is 
not  affected  by  the  Act»*  (m).  Nor,  although  the  ri>{ht  to  the  freijiht 
in  incidi'otal  to  the  ownership  and  can  be  or'\\i\na\\y  dealt  with  only 
bv  the  owner  of  the  vewM-l  (n),  in  it  neceiutary  to  comply  with  f  lii« 
ActH  in  or(i)>r  to  make  a  valid  aMHi^nment  of  the  preitent  or  future  (o) 
freight  of  tho  ship  ;  provided  the  object  be  carried  out,  not  necetMarily 
by  a  diHtinct  inMtrument,  but  by  a  dintinct  contract,  leaving  the  titlt> 
to  the  freight  in  nowise  dependent  on  the  title  to  the  nhip  (|>). 

146.  All  articleN  neceiwary  to  the  navigation  of  the  Hhip,  or  tu 
the  prosecution  of  the  adventure,  pai«  to  the  mo*  igee  under  tli.' 
word  *'  «hip,"  including  articles  afterwards  Mubstituu-fl  for  them  (7). 
But  on  the  other  hand,  where  the  cargo  belongs  to  the  owner  nf 
the  ship,  it  will  not,  in  the  absence  of  any  special  agreement,  pasw  to 
the  mortgagee  (r).  And  though  the  cargo  of  a  whale  ship,  unlike  an 
ordinary  cargo,  constitutes  (and  does  not  merely  produce)  the 
earnings  of  the  ship,  it  is  not  incident  to  the  employment  of  the  ship 
as  freight,  and  therefore  will  not  pass  by  the  mortgage  under  the 
word  "  appurtenances,"  but  must  be  expressly  described  or  mentioned 
in  it  («).  As  to  the  right  of  the  mortgagee  of  a  ship  who  hag  taken 
p  'ie$sion  to  receive  unpaid  freight  and  passage  money,  see  infra 
(V24) ;  and  as  to  his  right  to  take  possession  where  the  ship  is  beiim 
worked  so  as  materially  to  imperil  the  security,  see  infra  (924)  (/)• 

14f.^Vhere  a  registered  mortgage  is  discharged,  a  mere  entry 
to  that  effect  in  the  register  book  revests  the  ship  in  the  person  in 
whom  (having  regard  to  intervening  acts  and  'JjIc  1  ;tance3,  it  livy) 
it  would  have  vested  if  the  mortgage  had  not  been  made,  without 
the  necessity  of  re-assignment  (u). 

148.  The  Admiralty  Division  of  the  High  Court  of  Justice  has 
jurisdiction  over  any  claims  in  respect  of  any  mortgage  duly 
registered  according  to  the  provisions  of  the  Merchant  Shipping 
Act,  1894,  whether  the  ships,  or  the  proceeds  thereof,  be  under  the 
arrest  of  the  court  or  not ;  and  will  enforce  equities  and  correct 
mistakes  in  transactions  between  owners  and  mortgagees  of 
ships  (z). 

(m)  Ladbrokt  v.  Lee,  4  De  U.  &  Sm.  106. 

(n)  Morrison  v.  Parsons,  2  Taunt.  407  ;  Lindsay  v.  Oibbs,  2  Jur.  (u.s.)  1039 ; 
22  Beav.  622. 

(o)  Douglas  v.  Russell,  4  Sim.  524 ;  1  MyL  &  K.  488 ;  Re  Ship  Warn,  8 
Price,  269. 

ip)  Mestaer  t.  Oillespie,  11  \es.  621  ;  Langton  v.  Horton,  1  Hare,  549;  Gibtm 
v.  Ingo,  6  Hare,  112  ;  Davenport  v.  Whitmore,  2  Myl.  &  Cr.  177. 

(?)  CoUman  v.  Chamberlain.  25  Q.  B.  D.  328. 

ir)  Alexander  v.  Simms,  18  Beav.  80  afi.  5  Dc  O.  M.  &  G.  57.  Braneker  v. 
Mobjneux,  3  Scott.  N.  R.  332. 

(*)  Latigton  v.  Horton,  5  Beav.  9. 

(0  The  Manor,  1907.  P.  339. 

(u)  Section  32. 

fx)  Adnirtltv  r.-^iJTt  .Tiiri^lirtion  Act,  1»«1,  24  Vict  o.  10.  =i  11.  The  Catktsri, 
L.  R.,  1  Atl.  &  E  314  ;  The  Ro^e,  L.  R.  4  Ad.  i  E.  0. 
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r«l^o^°r^ltlr"™""''  '^r^'  '''^^''  ^"^^  '^"d  «*!»«'  debts.  CW  in 
mersionary  interests  m  personal  estate  held  in  trust,  patent  ri-'hts  "'-""^  "^t 
and  other  choses   in   action,  legal   or   eauitablp  ^^T      "  Z.    ""«''»"^ 
mortgaeed  equitable,  are  frequently  assignable  .t 

"  *     ■  law  with  a 

At  common  law.  choses  in  action,  with  the  exception  of  Crown  '^-""'* 

Sr  '""""j"^^'  ''^^^^^^ »°  action  were  necessarily  purely  eqdtable  • 
^uity  regarding  an  assignment  of  a  chose  in  auction  il^^^^W 

(o)  Year  Book,  39  Henry  VI.  26 

S  £rj::;?;^-,^«  \  ^^r^^-  ^^^ »« «>.  note .. 

(e)inmp«<',fa«e,  10Reps,48a. 
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OF   SECURITIES   BY   CONTRACT.  [PAIiT  Ii. 

valid,  and  as  operatinjj;  a.s  an  apn"eement  to  permit  the  assignee  to 
sue  for  the  chose  in  the  name  of  the  assiptnor  (/). 

150.  The  policy  of  the  law  has,  however,  changed  with  the  spread 
of  commerce,  and  from  time  to  time  statutes  have  been  {)aHseil. 
making  certain  classes  of  choses  in  action  assignable  at  law  as  well 
as  in  equity.  Thus,  by  the  Companies  Clauses  Act,  1845,  and  the 
Companies  Act,  1862,  shares,  stocks,  and  debenture  in  pii!,Ii,. 
companies  are  made  freely  assignable  by  registered  transfers,  and 
the  public  funds  are  also  transferable  by  mere  entry  in  the  transfer 
books  at  the  Bank  of  England  {g). 

So  policies  of  life  assurance  were  made  assignable  by  30  &  3] 
Vict.  c.  144,  by  an  instrument  in  the  form  given  in  the  Act,  or  (n  th.- 
purport  and  effect  thereof,  on  written  notice  of  the  date  and  purport 
of  the  assignment  being  given  to  the  insurance  company  at  their 
principal  place  of  business. 

151.  And  now,  by  s.  25,  sub-s.  (G)  of  the  Judicature  Act,  1873, 
"  any  absolute  assignment  by  writing  under  the  hand  of  the  as.sij.'nor 
{not  purjmtimj  to  be  made  by  iva;/  of  charyo  only),  of  any  debt  or 
other  legal  chose  in  action,  of  which  express  notice  in  writing  shall 
have  been  given  to  the  debtor,  trustee,  or  other  person  from  wliom 
the  assignor  would  have  been  entitled  to  receive  or  claim  such  deht 
or  chose  in  action,  shall  be,  and  be  deemed  to  have  been  (h),  effectual 
in  law  (subject  lo  all  equities  which  would  have  been  entitled  to 
priority  over  the  right  of  the  assignee  if  this  Act  had  not  been  passed), 
to  pass  and  transfer  the  legal  right  to  such  debt  or  chose  in  action 
from  the  date  of  such  notice,  and  all  legal  and  other  remedies  for  the 
same,  and  the  power  to  give  a  good  discharge  for  the  same  without 
the  concurrence  of  the  assignor." 

152.  After  considerable  conflict  of  authority,  it  has  been  decided 
that  a  mortgage  of  a  debt  or  chose  in  action  made  in  the  ordinary 
form  of  an  assignment  with  a  proviso  for  redemption  (i),  or  in  the 
form  of  an  assignment  by  way  of  trust  {k),  ia  an  absolute  assignment 
not  purporting  to  be  by  way  of  charge  only  within  the  meaning  of 
this  enactment. 

153.  There  is  one  peculiarity  about  mortgages  and  other  assign- 
ments of  choses  in  action  other  than  negotiable  instruments  (/), 
which  is  preserved  by  the  above  section,  viz.,  that  the  mort-;agee 

(/)  Bow  V.  Dawson,  1  Ves.  Sen.  331  ;  1  Wh.  &  T.  Lead.  Cas.  93;  Crouch  v. 
Credit  Fonder  of  England,  L.  R.  8  Q.  B.  37  . 

(g)  National  Debt  Act,  1870,  33  &  34  Vict.  c.  71,  s.  22. 

(h)  The  gub  section  is  retrospective,  DM  v.  Walker,  [)K^'3]  2  Ch.  429. 

(i)  Tancred  v.  Delagoa  Bay  Co.,  23  Q.  B.  D.  239,  r  Approving  Natioiuil  Pro- 
iniaal  Bank  of  Emjlnnd  v.  Hark,  G  Q.  B.  D.  (120,  and  t  Kowin^  Hurlinson  v.  M, 
12  Q.  B.  D.  347.  As  to  the  effect  of  a  second  assign  me>ii,  see  mk  v.  McMam, 
8  T,  R.  449. 

ik)  Comfort  V.  Belti,  [1891]  1  Q.  B.  737. 

(!)   See  London  Joint  Slock  Hank  v.  Sinimor,)!,  [!8!>2j  A.  C.  20!. 


CHAP,   v.]     o.^   MORTOAOKS    OF   ,;hoSK8   IX    ACTIoX. 

takes  the.  .bji^to  lu^UaWrS  :  HT'  ^^  ''''''''"- 
the  cumpa„y'«  ,ie„  on  the\ares  of  rnlt;^?!?  T" 
extends  to  equities  subsisting  at  the  date  ^Z  ""'^' 

the  company  cannot  after  notice  of  Z  '  ^^^^i^runent.  and 

quities(n).     Thus  in  tho-       ?    /  afiftnment  create  fresh 

company  ^vided  thlt  ,;.  "^^  ^f?"^^'-  °f  '^  Joint  stock 
nent  (probably  a  mispr-'  1, .  X u, 'u  jt t  ^'  ^^  '"^  P^™''" 
at  law  and  in  equity  upon  e.'r  C.  VZ^f.^fT'  r"'^'^^ 
holder  thereof.  A  shareholcJpr  Lt.\  \T.  ^^^^^  ^"«  f^om  the 
.  bank  as  security  forrioaw' fP^'^^^*^'^^  '^^'^  ^-t^fieates  with 
action),  and  the  bank  Jave  th  00^?  "  r'''''  ''  '  ^^°-  '» 
created.    The  certificat^e.^^Sd  S^"'  f  ''''''''  ''^' 

the  LLider  to  ^^::^c^:^i^^f-^^ 

ofatrust  within  the  rern/of?3roffhTc"'^'^^^^ 
1«;d  p  wu-   ,•    •  ''^  Companies  Act,  I8G1'. 

IM.  But  this  hmitation  does  not  extend  to  thp  n=.  f  . 
who  mortgages  his  beneficial  interest  hthp  tn..  I  *"  ''"''^^^^ 
quently  commits  a  breach  o  trTst  t!  T  ^""^'  "'^^  '"^^^^■ 
beneficiaries  have  a  first  Id  nl"^  ", '"'^  ^  ^^^«  *te  other 
faulting  trustee.  llL^lZTZl  oZ  ^k''^  l'^''  ''  ''' 
ien  (0) ;  and  this  rule  applies  JttlwT  T^  T  '"^J""*  *"  ^^'^^ 
.ader  the  instrument  'r^X  the  Lst  bTllt^^ 
titerests  acquired  by  him  in  fJ^oT    .  ^°  *°  derivative 

^ortgagesoLtrusteL^LL^^^^^^^^^^^^^  ''  ^«"°-  *^«^ 

f  a  very  hazardous  character  ^""'^^  ""  ^'^^^^*'^''^ 

/afeq:;;^toeroraXo^t^^^^^^  r-^^-^^  -^i- 

-ailed  negotiable  instr'aLnt^an?;^^^^^^^^^^^^ 

ther  by  indorsement  or  delivery      Thn, T^     ^  ^*'  ""''* 

•e  wrongfully  pled-  -^d  h v  1  K    i  /  T^^'^  *  customer's  bonds 

mprivrteoveSt  if  .^  \  .  '  '"^'^  ^'^  ^*°^^'«'-'  '«  «^cure  his 
vX  charr«S tliev?  T  "  "^^°*'*^'^  "  ^'^^  ^ank  gets 
ture  of  th'e'tranrctir  'Z  TZ  TT  "  ™P"^''  ^^^ ^^ 
^truments  the  charge  is  invalid  (i).  '"  "'  "^^"^'"'^^^ 

S|?m5^„S^^^^/'^'^-.  ,^,    3  D.  „  J.  ,  «.  ,^. 

«««»/  Gold  Mining  Co"\  S\  I  'm'        ■  ^'  ^"""""'^ '"  ^""*  "/  '-ifrica 

^1  Wo»  Joint  Slock  B..nl'  v.  "wi?"  f/ii^i  ,    p   ^,  , 

1  -  •=  V.  j^omton  Joint  Stoci-  Bank,  13  App."  (»«.'  333  '  *^*l'''''""'g  Earl  of 
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OF   SECURITIES    BY   CONTRACT.  [PART  U. 

156.  As  has  been  already  stated,  mortgages  of  choses  in  action 
are  expressly  excepted  from  the  Bills  of  Sale  Acts  (86),  and  except 
as  to  debts  due  to  a  bankrupt  in  the  course  of  his  business,  thev  are 
also  outside  the  operation  of  the  order  and  disposition  clause  of  the 
Bankruptcy  Act  (127).  They  are,  therefore,  to  that  extent  a  much 
safer  security  than  chattels  personal. 

157.  In  the  case  of  mortgages  of  policies  of  assurance,  the  pollc\- 
is  not  infrequently  effected  in  the  name  of  the  creditor.  In  acii 
cases  the  question  sometimes  arises  as  to  whom  the  policy  belongs 
on  the  discharge  of  the  debt.  It  would  seem  that,  in  the  absence 
of  express  contract,  the  policy  will  in  such  cases  belong  to  the 
mortgagor  if  he  pays  the  premiums,  or  is  with  his  own  knowled<;e 
charged  with  them  on  account  (r).  In  other  cases  the  policy  wHl 
belong  absolutely  to  the  mortgagee  («). 

158.  Where  a  life  policy  contains  a  clause  to  the  effect  that  it 
shall  be  valid  notwithstanding  the  suicide  of  the  assured,  a  mort- 
gagee whether  legal  or  equitable  (t),  can  enforce  it  against  the 
company  in  that  event  (m),  even  where  the  mortgagee  could  recover 
the  debt  from  another  source  (x),  and  the  company  has  no  claim 
for  indemnity  or  repayment  against  the  estate  of  the  assured  (y). 
And  this  is  so,  even  where  the  company  is  itself  the  mortgagee  (z). 

159.  It  is  not  usual  to  mortgage  shares  by  means  of  a  legal  regis^- 
tered  transfer  of  them,  as  such  a  transaction  would  make  the  mort- 
gagee a  shareholder,  nnd  give  him  the  rights  and  impose  upon  him 
the  liabilities  (where  iliey  exist)  of  one.  A  mortgage  of  this  kind  of 
property  is  most  commonly  effected  by  a  deposit  of  the  share 
certificates  with  the  mortgagee,  accompanied  by  notice  of  the  deposit 
to  the  company.  This  is  not  a  mere  pledge  but  effects  a  true  equit- 
able mortgage  entitling  the  mortgagee  to  foreclosure  (a). 

160.  It  was  for  some  time  (and  possibly  still  is)  customary  in 
mercantile  circles  to  effect  a  mortgage  of  shares  or  stock  by  a  deposit 
of  the  certificates,  accompanied  by  a  form  of  transfer  executed  bv 
the  mortgagor,  but  leaving  the  name  of  the  mortgagee  and  the  date 
in  blank.    It  was  assumed  that  the  mortgagee,  or  his  assigns,  might 


(r)  Bruce  v.  Garden,  L.  R.  5  Ch.  32 ;  Morland  v.  Isaac,  20  Beav.  389 ;  Courtenaf 
V.  Wright,  2  Giff.  337  ;  Freme  v.  Brade,  2  De  G.  &  J.  582 ;  Drijsdale  v.  Piqott,  8 
De.  G.  M.  &  G.  646.  "'  " 

(«)  Bruce  v.  Garden,  supra;  Humphrey  v.  Arabin,  LI.  &  G.  t.  Plunkett,31S: 
FosUr  V.  Roberts,  29  Beav.  467  ;  and  see  Dalby  v.  India  and  London  Life  Assurance 
Co.,  15  C.  B.  365.  ■  ■" 

(0   Dufaur  V.  Professional   Life    Assurance  Co.,  25  Beav.  599 ;    Jones  v.  Cm- 
solidated  Investment  Assurance  Co.,  26  Beav.  256. 
(k)  Moore  V.  Woolsey,  4  El.  &  Bl.  242. 

{x)  Slolicitors  and  General  Life  Assurance  Societij  v.  LairA,  2  Do  G.  J.  &  S.  251. 
(y)  lb. 

-)  White  V.  British  Empire  Life  Mutual  Assurance  Co.    L.  R.  7  Eq.  394. 
(")  Hnrrold  V.  rienti/,  [1901]  2  Ch.  314. 
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at  any  time  fill  in  the  blanks  and  DrMPnffi.»f       /     , 
and  that  when  the  registration  wrsTffeetti^  th^f '  "  ""'^*^^*'''"' 
equitable  title,  would  pass  to  the  transW'     ut^'u"  "'"  ''  '^' 
held  thatatall    vents^herethesS;   Tothe  ,'i^^^^        ^^^" 
iog  the  compan,  requires  the  transfer  to  hll   ^    f    "^^'°'^^'"- 
transfers  are  ineffectual      In  such  -«     ^.^  ^    ^.    ^^'  '"*'^  ^'*"^ 
t^ansferred.by(l)adeedoftrar;fe^?;^,I        ^^"«'  *'^'«  ^«»  "'Jy  ^e 
tion  without  the  deed  is  n:t^S£lt^rBT'T^    ^^^«*™- 
altered  after  its  execution  is  not    he  deed  TtC        '^  '"'^""^ 
executed  it,  and  is  therefore  void  and  iZff    !  .     ^'''°''  *^°  ^'«« 
so  as  to  confer  on  the  transferee  a  LJ^>>^^-''  '  ^^'^  *™"'^''" 
incidents  (rf).    However  TZZ^  T       ''  '''*^  ^"  '*«  protective 
in  blank  may  be  esTrped  frorden        T"'"  ^  ^''^  ^^  *™»«f- 

/.pu.ha  Jrs  from  tCre  Xu^  noJce'S^^  I^T  ""t 
seem  that  a  blank  transfer  wonlH  «.*  'f  '^eW-  And  it  would 
of  shares  which  are  oZZZ^Lul  ^<?  '"'^^^'"^^  ^^  '^^  ea.se 
ing" (/).  Such  an  inst^ent  Jhetfllf H  ^"^  '^^u'""""'  ''^  ^^*- 
property ;  for  by  dehver™:,tlttt:;Th?t?l  ^'^  ^^^'^^ 
ie  presumed  to  have  authorized  him  in  111  *^^'.  *'"°«f«™r  must 
purpose  of  completing,  the  transfer  /.^  !  •!'  ^^'  ^^''^*  ^°^  th« 

0  the  case  of  a  deed  wh  ch  rln  .  T'^''^"^*'''"  inapplicable 
ppoint^i  byinstru^tttt  se^i;?  1^"*^^^^  -  ««-t 
ver,  persons  dealing  with  the  nirtv  h  •  T  "^  '"'^  '''''''  ^«^- 
ransfer,  ought  appareTt  v  In  nfl  ^  '^''^  ^'^^  '''''^y  «f  a  blank 
-fit  of  being  ;SS  :r  v:,ue  S^^o^  ''^''  ^^^™  *^^ 

rtnership  either  absolute  or  by  way  of  ^nT  '^"'  ''^  *^« 

irge  does  not  as  a-ainst  fh.L^^       mortgage  or  redeemable 

a„amst  the  other  partners  entitle  the  assic^ee 

<mn.  37  Ch.  D.  346  ;  IrelaJ:!!'SZ:ifo2n  V%^  "'''  '^  "^^^  ^""-^ 

h.  D.  257  ;  i-or  v.  ifart.  *w  j?  /'i  £?  "A^^Pli^*^-  ^  '  ^'<">ce  v.  CfcK- 
m>»  V.  Con.tantine,  [1908]  2  K  B  484  ^P^''"^  '"  "  ""rtgago  of  a  ship 

WWW  v^a»*  0/  Ireland,  29  L.  R.  Ir  384  •    W 
■,U     ^f  if^ofo^tai  Bank  v.  Carfv    15  AnA    n'      """  ''■  """y^  *  Co.,  27 

1  Ortiriosa  V.  Brown,  47  L.  J.  Ch.  168 

Je P«r  Lord  Herschkli,,  in  Colonial  Bank  y  Cadu  I'i  A        . 
See  per  Kav,  L.  J..  PoweU  v  /v>w^      J^  „  ^'       ^^PP'  ^*«-  »*  P-  28«. 

.  ^o^eU  V.  £o«<ia;»  and  Provincial  Bank.  [1893]  2  Ch.  at  p 

OS  &  54  Vict.  c.  39. 
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book  debta. 


■ 


OP  SECURITIES   BY  CONTRACT.  [part  n. 

durinjr  the  continuance  of  the  partnership  to  interfere  in  the  mana'-e 
nieiit  or  administration  of  the  partnership  business  or  affains  (/. 
or  to  require  any  accounts  of  the  partnership  transactions  or  to 
inspect  the  partnership  books,  but  entitles  the  assij^mee  only  to  receive 
the  share  profits  to  which  the  assigning  partner  would  otherwise 
be  entitled,  and  the  assignee  must  accept  the  account  of  profits  a-Teed 
to  by  the  partners.    (2)  In  case  of  a  dissolution  of  the  partnershin 
whether  as  respects  all  the  partners  or  as  respects  the  assi-rpin! 
partner,  the  assignee  is  entitled  to  receive  the  share  of  the  par^tner^ 
ship  assets  to  which  the  assigning  partner  is  entitled  as  between 
himself  and  the  other  partners,  and  for  the  purpose  of  ascertaiuin. 
that  share  to  an  account  as  from  the  date  of  the  dissolution"  (m) 
By  section  33  of  the  same  Act,  however,  "  a  partnership  may  at  the 
option  of  the  other  partners  be  dissolved  if  any  partner  suffers  hi 
share  of  t&e  partnership  property  to  be  charged  under  this  Act  for  his 
separate  debt."    Such  mortgages  therefore,  v.ithout  the  consent  of 
the  other  partners,  afford  a  very  unsatisfactory  security. 

162.  Mortgages  of  debts,  and  beneficial  contracts,  are  usually 
made  by  deed  ;  but  a  simple  writing  not  under  seal  is  sufficient  (n) 
Such  mortgages  need  not  be  confined  to  debts  actually  due  or  even 
accruing.  A  mortgage  of  all  the  book  debts  due  and  owin"  or 
which  may,  during  the  continuance  of  the  security,  become  due"an(l 
owing  to  the  mortgagor,  has  been  held  to  be  sufficiently  definite 
and  to  pass  the  equitable  interest  in  book  debts  incurred  after  tiie' 
assignment,  whether  in  the  business  carried  on  by  the  mort<^a"or 
at  the  time  of  the  assignment,  or  in  any  other  business  lo] 
Of  course  in  such  cases  the  provisions  of  the  order  and 
disposition  clause  of  the  Bankruptcy  Act  (124)  must  not  be  lo.t 
sight  of. 

163.  Not  infrequently  the  book  debts  and  good  will  of  a  busine^ 
are  mortgaged  on  the  terms  of  the  lender  receiving  a  share  of  the 
profits  in  lieu  of  interest   or   of   the  rate   of  interest  varvnn.- 

r«Qn  r^  /'rf'Vr-  ^^  '^  ^'  '''^■'-  ^^^  °*  *^«  Partnership  M, 
1890  (03  &  54  Vict.  c.  39),  it  is  enacted  (inter  alia)  that  the 
receipt  of  a  share  of  profits,  or  of  interest  varying  with  the  profit. 
by  a  person  who  has  advanced  money  to  a  person  en-a-^ed  in 
a  trade  or  undertaking,  under  a  contract  in  writing  signed  by  or 
on  behalf  of  all  parties,  shall  not  of  itself  constitute  partnership.  But 

(/)   For  instance,  the  mortgageo  cannot  object  to  salaries  paid  bv  the  firm  to 
ofZfiu  n,^/*"""  ^°'  '"''"'t^  departments  of  the  businessfalthough  hifshaL 

(m)  See  Watts  v.  Driscoll,  [1901]  1  Ch.  294. 
(n)  Choume  v.  Bnylis,  31  Beav.  351 

3h'&c"955  T.ftn'F^'^T'J^  "^PP-  ^*^-  ^23,  overruling  Belding  v.  ifeW. 
•}"^- ^^-900,  and. He  Dtpineua,Tadmanv.D'EpineHil,  20  Ch  V  758  andaDDrov 
m^  JRe  Clarke.  Coomhc  v.  Carter.  3(5  Ch  D  "iiH  •  Rlr.r,17.,  tt  '"^»^*"''*PP"" 
Cr  T,  R  \R  v„  QBQ  «  I  J  ,,  ,  ,.  '  ^"x»ner  V.  Union  Coal  and  Im 
i/G.,  L..  K.  lb  hq.  383  ;  Uolroyd  v.  Marshall,  10  H.  L  C  191 
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^auSES  in-  ACTION. 

of  name,  no  verbal  equivalent  forTe  o ^Lr"   T'  "°  ^^^^''^^I^ent 
'";•  "°  '"d'^^'t  expedient  for  enford  Je 2^^^'''"^  °^ P^^^*  ^'^d 

adjudged  a  partnership"-  and  "  n  ^u  *^^  transaction  bein^ 
ciraftsmen  will  avail  to  Tvert  tt .  ?  ^'''^''"«  ^^  it  by  dexterouf 
f  -  ;u"  liability  for  1^  debt^ oVtt  fiT T^^^^  ^'  ''^  ^^ 
terefore  there  must  be  a  bond2el2  n^^^"'''^  transactions, 
0  whach  ,s  personal  liability  on^^e  part'oA^T''"^  ''^""^^dient 
the  loan  An  arrangement  by  which  theuL  ^°"°^^^  *"  ^^Pav 
out  of  the  assets  of  the  busine     ol  ""^^^  '^  «"l^  to  be  repaid 

pership  (,,    Again.  t^d^r^otV^"  '"'  -«*  ^- 
>l.are  of  the  capital  of  the  business Tn  1  I"  ^"  '""'''''^  '°  or 

ecomes  jomtly  interested  in  dp  til  andnr^'.  ''^^'"^^  '^^-^^^  ^^ 
becomes  part  owner  of  (i.e.,  partner  „TttT'  °'  ^°  "^^^^  ^«rds 
jhare  of  the  profits  vary  in'the  propoVl^^-^T- .  ^°^  °^"«*  ^is 
nme  to  time  bear  to  the  rest  oH^eZZl  !  t '°""  "^^^^  ^'^^ 
«  not  lendmg  his  money  on  the  s  curitv  J  Z  ^*  '^"^'^  ^^^^^  ^^ 
profit.,  but  ,s  really  contributing  to  a  "L     '     >  '^"'  "^  *^^ 

and  the  other  speculators  are  to  t^ke  J2  '^'''^''^^^'  ^^  which  he 
-he  return  by  the  lender  o^  atro'poft foH  ^ "  ^  P^«-«-- 
by  h,m  m  one  year,  in  case  of  subseZnM  P'°^*'  ^^^^^^^d 

cer  am  mark  of  partnership,  for  nXfiTr"^'^  ^'  ^«  ^'"^-^t 
-h  a  prov^ion.    For  the  ame  reaso"  ^  ''^.^^^  ^^'^"^'^  «"bmit  to 
avoided,  and  clauses  giving  the  Ien!l      "bitration  clauses  must  be 
part  in  the  management  of^he VuSneL'  T  '"^  "^^^^^^  ^  *^^e 
?™er  to  employ  the  loan  exclureTv  in  l""l  '•'''^°^"*  ^^  '^^ 
ightly  introduced,  although  in  the  aW    f    ^".'''''''  ^«  °«*  to  be 
^?ood  (^.    It  „,„3t  also  be  pointed  out  th  7W'  ^^^^^^^^^^  to 
^at  a  lender  under  s.  2  is  not^t^be  eS^^^^  '•  '  "^  ^^«  A'^'  e^^acts. 
■^Pect  of  his  loan  or  his  share  of  prnfiT,      ^      '''°^^^  ^"^^Wng  in 
-fencyof  the  borrower,  untnajHw?^^  ^^^'^^ «/ Wr«;«^ «, 
-e  been  satisfied.     Thil  pro^sbn    holT'  "'  *^  °*^^^  «^2,rs 

'M3ApjvCM.308,  315. 

I  ^'j^'*™'' "  *<1"«.  7  CI,.  D.  51, 


95 

Paragraph 

163 

W  a  partner- 
ship exists 
there  i.s  no 
limit  to 
'lability  of 
such  partners. 
Essentials 
where  profits 
are  to  be 
shared  with- 
out  liability 
'or  debts. 


EfiFect  of 

debtor's 

l>ankruptcy. 


96 


Paragraphs 

163—165 


Necessity  of 
notice  in 
mortgages  of 
ohoses  in 
action. 


St"p  orders 
and  nctioea 
in  lieu  of 
distringas. 


OF   SECURITIES    BY    CONTRACT.  [PART  II. 

althoujjh  it  would  seem  to  be  doubtful  whether  he  would  have  anv 
available  charge  on  the  book  debtn,  which  are  in  fact  an  ingredient 
of  the  profits  («). 

164.  In  all  mortgages  ot  choses  in  action  it  is  essential  that  notice 
should  be  given  to  the  company,  debtor,  trustee,  or  other  person 
liable  to  pay  or  hand  over  the  chose.  This  is  primarily  for  the 
purpose  of  preventing  such  person  from  paying  or  handing  over  the 
debt  or  other  chose  in  action  to  the  mortgagor  or  his  representativer 
and  secondarily  to  prevent  a  subsequent  incumbrancer  or  purchaser 
without  notice  of  the  mortgage  from  gaining  priority  over  it(/). 
If,  however,  in  the  absence  of  express  notice  from  the  mortgagee  it 
can  be  proved  that  the  debtor,  etc.,  had  notice  aliunde,  that  will 
suffice  (u).  This  question  of  notice  will  be  treated  of  at  greater 
length  later  on,  when  we  come  to  the  consideration  of  priority  among 
mortgages  (122&-1258). 

165.  Where  the  chose  in  action  which  is  the  subject  of  the 
mortgage  consists  of  a  trust  fund  in  court,  a  stop  order  should 
b&  obtained,  and  this  is  equivalent  to  the  notice  which  ou"ht  to 
have  been  given  to  trustees  ^f  the  fund  had  been  in  the  hands 
of  trustees  (x).  Mere  notice  to  the  Paymaster-General  is  not 
enough  (y).  Similarly  where  government  stock  or  the  stock 
or  shares  or  debentures  of  any  public  company,  whether 
incorporated  or  not,  are  equitably  mortgaged,  it  is  proper 
to  give  a  notice  in  lieu  of  the  old  process  of  distringas,  which 
entitles  the  mortgagee  to  eight  days'  notice  from  the  bank  or 
companv  of  any  application  to  transfer  (z),  and  gives  the  mortgaoee 
the  opportunity  of  obtaining  a  restraining  order  (o)  or  an  injunc- 
tion (6). 

As  to  the  nature  of  the  right  of  a  mortgagee  of  a  trust  fund  against 
the  trustee,  see  infra  (914  and  970). 


(«)  Badtley  v.  Consolidated  Bank,  supra, 
(i)  Spencer  v.  Clarke,  9  Ch.  D.  137. 
(u)  Lhyd  V.  Banks,  L.  R.  3  Cb.  488. 

(x)  Oreening  v.  Beckford,  5  Sim.  195;  Swayne  v.  Swayne,  II  Beav.  463i 
Warburton  v.  HiU,  Kay,  470. 


ly) 

{a) 
(6) 


R.  S.  C,  Order  46,  rr.  2— IL 
Under  5  Vict.  c.  5,  a.  4. 
Under  39  &  40  Geo.  3,  c.  36. 


re  Blakeky'a  Trusts,  23  Ch.  D.  549. 


Paris  V.  Tramways  Union  Co.,  14  Q.  B.  D.  at  p.  453, 


See  Seton  on  Decrees,  6th  Ed.  729,  730,  and 
Re  Prynne,  53  I*  T.  465 ;  SociiU  Qin^ak  it 
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»  Am  «  majority  o,  debenhZ  '  , j""*""**^  debentures 

^'"i.^nie,  ..  ^micahle  to  nwrtgage  debentures  at  'rL,-  - 
litcemr  appointed  dir^ctlu  th."  •  ' '  •  •  •  •  ^^  °^  '»^'"ary 
^l-tofacoverin,t:tt^''''"''''^*^^^ngerea  y         -         - 
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'  'he  security  of  instWients  IJT    ^"*  °'  '*'  "«»«%  Wow 

^debentures  of  an  incorporld  L "'"  ^"\  ^^^^  ^^^^^  excludes 
;  Act),  it  has  been  held  fhatat'lT?  '''"'  *^^  Provision"  o 
-security,  although  not VoSj  "rtT"' "^**''^^  * -«^- 
^«'   may   be    a   mortgage    riT  !  ^       ''^  * '^'^^emporaneous 

rt^age  debentures,  accfXgttr^"^^    but,   ne^rtheleTs 
,^  g  to  the  commercial  and  business 

'■  I!891]  3  ua.  260.  ^■''"'^Mturzr.j  Vo.,  f Isajj  'j  Cbf^J  f,^'^'  ^^^^^i 
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connotation  of  the  term,  ronaist  of  a  series  of  short  contemporano(iu> 
instruments,  usually,  but  not  necessarily,  under  the  company's  wal, 
containing  an  undertaking  by  the  company  to  pay  a  person  named, 
or  the  registered  holder,  or  sometimes  bearer  of  the  debenture,  a  sum 
named,  on  a  day  certain,  or  such  earlier  day  as  the  debt  may  bcronift 
payable  under  endorsed  conditions  (6) ;  and  to  pay  interest  in  tlie 
meantime  after  a  specified  rate,  and  charging  such  payments  on  tho 
company's  undertaking,  and  all  its  property,  present  and  future, 
including  (sometimes)  its  uncalled  capital  (or  sometimes  only  on  the 
rates  and  tolls  receivable  by  the  company  or  on  some  specified 
property) ;   and  containing  a  statement  that  it  is  issued  subject  to 
certain  endorsed  conditions.    These  conditions  provide  that  tlie 
debenture  is  one  of  a  series  of  (say)  200,  each  for  securing  the  principal 
sum  of  (say)  100/.,  issued,  or  about  to  be  issued,  by  the  company,  all 
of  which  are  to  rank  jxiri  jxtssu  (c)  as  a  first  (or,  as  the  case  mav  hv, 
a  second  or  third)  charge  on  the  property  charged,  without  anv 
preference  or  priority  one  over  another ;  and  (very  generally)  that 
such  charge  is  to  be  a  "  floating  security  "  (169-173).    The  con- 
ditions also  provide  in  detail  for  the  assignment  or  transmission  of 
the  debenture,  sometimes  by  registered  assignment,  sometimes  bv 
mere  delivery ;    and  also  that  the  money  secured  shall  beconip 
payable,  if  default  be  made  in  payment  of  interest,  or  if  an  order  i* 
made,  or  an  effective  resolution  passed,  for  winding  the  company  up. 
They  generally  also  provide  for  meetings  of  the  debenture  holdprs. 
and  for  the  validity  of  resolutions  passed  at  such  meetings,  so  as  to 
bind  a  dissentient  minority.    The  conditions  also  contain  varioii- 
other  provisions,  which  it  is  unnecessary  to  set  out  in  detail  here  {d). 
The  necessity  for  registration  of  debentures  is  treated  of,  injra  (284). 
Contrary  to  the  general  law  of  mortgage  Parliament  has  by  sectimi 
103    of  the  Companies  Consolidation  Act,   1908,    enacted  that 
debentures  whether  issued  or  executed  before  or  after  the  passins  of 
that  Act  shall  not  be  purchased  by  reason  only  that  they  are  made 
irredeemable  or  redeemable  only  on  the  happening  of  a  contingency 
however  remote  (e). 

167.  Whether  debentures  payable  "  to  bearer "  are  negotiable 
instruments  under  the  law  merchant,  so  as  to  pass  from  bearer 
to  bearer  at  common  law,  free  from  all  equities,  may  now  (after  some 


t-Vd 


(5)  But  where  the  undertaking  is  o.ily  to  pay  on  a  day  certain,  without  more 
payment  will  nevertheless  become  due  on  a  winding  up  before  the  day  naincl: 
tVnllace  v.  Universal  Automatic  Machine/!  Co.,  [1894]  2  Ch.  547. 

(c)  As  to  debentures  ranking  pari  passu,  see  Re  M'.rsey  Rail.  Co.  (No.  I),  [IsMi  i 
2  Ch.  287. 

(d)  For  forms  of  debentures  and  endorsed  conditions,  ace  Palmer's  Company  j 
Precedents,  6th  ed. 

(e)  This  puts  an  end  to  doubts  entertained  in  Re  Southern  Brazilian,  etc.,  Ri'l- 
Co.,  [1905]  2  Ch.  78. 


^^^oD'i^ 


'H.VP.   Vf.J 


«*•  MOHTOAOE  DEBENTURES. 


conflict  of  authority  f/- Mho         v,  ^ 

168.  Where  a  debenture  (not     .     u. 

property  ^,„,r,y  ^C'^'Z^'^  "'  -«<-  debenC  inl^*: 
low.  A  floatins;  secur  (■    (   f  u 

"""'"'  "«  busmess,  as  it  thi„L  „,  "^"'  'i™  m  tie  ordinarv 
'PF.ntmentof.,eceiver.„rbvrw,„''  "»"'  f°PI>e<i.  either  bvTe 
■»oe  agreed  event  (()  wbmfk!  »  "mding  up(*),  or  tie  hapoeZ,,  „! 

"Jpve,  aech.rgLp;tS*;etZ''"°r  '^«'  '"^S  v  ' 
Iwn  happily  said,  thaf  flr.S  S^^^^nl  creditors  fmi      Tf T 

-  the  security  ren^aSTa'St ^T"  °°  ''^  *'"«--  («      to'l ';. 

)  See  per  Coz^xs-Habdv  J    iSV     """  ^-  '^'"<-.  ^894]  3  Ch   181 

J-  4Cj,  467  •  Rp  p  '  -"^  Colonial  TruxU  r„^ 

rf"-^"; Engineering C^^^-  *  ""^^  ^"or Coal Cc    har^^  ^-  ^««  Co    14 
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part  thereof  sold  (o)  in  the  ordinary  course  of  busincHH,  as  if  tlic 
Hccurity  had  not  been  given,  and  any  such  dealing  with  a  particular 
property,  will  be  binding  on  the  chargec,  provided  that  the  dealing  i*.- 
completed  before  the  charge  ceases  to  be  merely  a  floating  security  (/<) 
Thus,  where  debts  are  due  to  a  company  from  A.,  the  fact  that  A 
knows  that  the  company  has  issued  floating  securities,  which  cutn- 
promise  book  debts,  does  not  prevent  him  from  setting  of!  debt- 
subsequently  incurred  by  the  company  to  him  (q). 

170.  The  origin  of  the  term  floating  security  is,  so  far  as  the 
present  editors  know,  unrecordei  ;  but  they  believe  that  the  first 
mention  of  it  in  the  law  reports  occurs  in  Re  Colonial  Trust  Corjmn- 
tion  (r),  where  Jessel,  M.R.,  made  use  of  it.     It  is  used  by  wav 
of  contradistinction  to  a  "  fixed  "  security,  because  it  is  not  fixed 
on  any  particular  property,  but  floats  over  the  whole  of  the  assets, 
and  only  becomes  fixed  and  binding  on  the  assets  for  the  time  bein;; 
of  the  company,  in  the  event  of  a  receiver  being  appointed,  or  a 
winding-up  ordered  and  resolved  upon,  or  perhaps  (where  expre.>hlv 
agreed)  the  happening  of  some  other  agreed  event  («).     Until  then 
the  company  (if  so  authorized   by  its  regulations)  may  sell,  Iea>e 
(or  unless  expressly  prohibited  by  the  conditions  of  the  debenture) 
mortgage  (t),  or  otherwise  deal  with  its  property  in  the  ordinarij 
course  oj  itc  bwiness  (but  not  otherwise  (m)  ),  without  the  coasen; 
or  interiv;xence  of  the  debenture  holders ;    herein  differing  widflv 
from  an  ordinary  fixed  equitable  mortgage,  which  latter  is  bindini; 
on  all  persons  dealing  with  the  mortgaged  property,  who  have  actual 
or  constructive  notice  of  the  charge.    The  subsequent  dealings  bv 
the  company  with  its  assets  must,  however,  be  bond  fide  in  the 
ordinary  course  of  its  business ;  and  a  sale  of  everything,  stock,  lock 
and  barrel,  for  the  purpose  of  bringing  the  business  to  an  end,  would 
not  do,  and  would  not  confer  a  valid  title  on  purchasers  with  notice 
of  the  charge  (m),  although  it  would  do  so  if  they  had  no  notice  (/). 


(o)  Be  Vivian  di  Co.,  Metropolitan  Bank  of  England  and  Wales  v.  Vivian  A-  Co., 
[1900]  2  Ch.  664. 

(p)  Per  RoMER,  J.,  Bobton  v.  Smith,  [1895]  2  Ch.  118,  124. 

(q)  Biggerataffv.  BowatUi  Wharf,  Ltd.,  [1896]  2  Ch.  93 ;  and  see  E.  Nelson  A- Co.. 
Ltd.  V.  Fabcr  <b  Co.,  [1903]  2KB.  367. 

(r)  15  Ch.  D.  465. 

(»)  Cf.  Be  Home  and  Hellard,  29  Ch.   D.  736;    and  Government  Stock,  «/c 
Investment  Co.  v.  Manila  Bail.  Co.,  [1897]  A.  C.  81. 

(0  Ward  V.  Boyal  Exchange  Shipping  Co.,  58  L.  T.  174  ;  Be  Florence  Land  wi 
Public  Works  Co.,  Exp.  Moor,  10  Ch.  D.  530 ;  Be  Hamilton's  Windsor  Ironinrb. 
Exp.  Pitman  A)  Edwards,  12  Ch.  D.  707  ;  Be  Colonial  Trusts  Corporation,  £/,■- 
Bradshaw,  15  Ch.  i).  465  ;  Moor  v.  Anglo-Italian  Bank,  10  Ch.  D.  681 ;  Whcitltii  r 
Silkstone  and  Haigh  Moor  Coal  Co.,  29  Ch.  D.  715  ;  Cox  Moore  v.  Peruvian  Cormi 
tion,  [1908]  1  Ch.  604. 

(«)  Sec  Hubbuck  v.  Helms,  56  L.  T.  232. 

(*)  English  and  Scottish  Mercantile  Investment  Trust  v.  Brunton,  [18021  2  i;  B 
700. 


(HAP 


VI.J 


"''  -^^""TOAOK   DEBK.VT,RK.. 


lOF 


ill 


«"  ihf;™  T"' """"«  """I  «  "eca.«rilv  b  , 

-P.y.  ..U.chi„«  ."S  ■'•;-•','>'  •  i..d«».c„,  cedi.*, *;-"•.-'" 
it«  holder.  „(  /|„„|„„  „.„  .""°  '°  «»»  corapuny,  i,  ..^^  „  ,','"'  .•x^u.ta, 

Ml  of  .  receiver  (6)"    R^.i    "'''" '"'°  ""'  "btaioedThel "         ."«*"' S" 
receiver,  at  the  instance  of  ff.«  »    ,,'^J^-  *««  appointment  of  . 

17if.  But  althoui/h  a  H«of; 

It-  „o.  0..,  ,,,^  «rLrr.si,:;rTS 

^73.  The  use  of  the  worHa  «  fl     .• 
'^J>e  creation  of  one.     Thi^in  t^^^ '^^"^^"^3^ '''•«  not  essential  rr      , 

")  <7otw,m«„<  5^.  .  security « not 

)  Taunton  v.  Sheriff  «/  iir 

"^'ai^r.  [IWIjTq.  b"??',""''  «-  »'«•  *''««fta*^Xf,"*  'I^'^g  "nder  the 

^"""'-^  /«...<mc;^  Trust.  VV.  K..  18„«. 


lOL' 

Pantgntnkji 

—   .174 


or  SKLTRITIKS    nv    roXTRAi  T. 


[I'Ain 


178— i 


MaontiaJ  to 
thu  Croat  ion 
of  one. 


Effect  of  a 
Hosting 
■ocurity  in 
the  caso  of 
raiJwiiy  •ml 
other  com- 
panies 

in('or])orat<~<l 
by  Parliament 
to  carry  out 
public  work!). 


^"-  (/)  (which  JH  one  of  the  early  IcatlinK  cawji  on  thi^  clafts  of  iiistrn- 
m.'ntH),  the  debentureH  merely  purported  to  bind  all  the  conipun\  - 
"  estate,  property,  and  efTectB,"  and  thit  wa«  held  to  cnn»titiit.-  a 
floating  Hecurity,  subject  to  the  power  of  the  directors  to  i\i>*[n,s,.  „\ 
any  part  of  such  property  in  the  ordinary  course  of  their  business,  \ 
similar  efllect  was  given  to  a  mere  charge  on  "  the  undertaking.',  imd 
all  Hums  of  money  arising  therefrom  "  in  Re  Panama,  etc.,  Ito,;;! 
Mail  Co.  (g).  However,  it  is  now  usual  for  debentures  to  declare 
in  express  terms,  that  "  the  charge  hereby  created  is  to  h,.  ., 
floating  security,  but  so  that  the  company  is  not  to  bo  u' 
liberty  to  create  any  mortgage  or  charge  in  priority  to  the  j.ai<| 
debentures  "  (A). 

174.  But,  although  the  legal  effect  of  a  floating  charge  is.  i,, 
the  case  of  ordinary  companies  (such  as  steamship  conipanii'>. 
manufacturing  companies,  financial  companies,  and  the  like),  t,, 
entitle  the  debenture  holders  to  a  general  charge  on  all  the  propcrtv 
of  the  company  in  existence  at  the  date  of  the  receiver  being  appointed 
or  a  winding  up  resolved  on  or  ordered,  there  is  an  important  excci)- 
tion  in  the  case  of  companies  formed  for  what  may  be  called  public 
purposes,  such  as  railway  companies,  and  tramway  companies,  and 
(it  is  submitted)  waterworks  companies,  gas  companies,  electric 
light  companies,  and  the  like.    In  the  case  of  such  companies,  a 
general  charge  on  the  as-sets  or  undertaking,  imports,  not  the  surplus 
or  other  lands,  capital,  rolling,  or  other  stock,  or  any  other  of  the 
separate  ingredients  of  which  the  whole  undertaking  is  compcsod, 
nor  even  the  whole  undertaking  as  a  thing  with  the  validity  of  which 
the  debenture  holder,  by  exercising  the  ordinary  remedies  of  a  mort- 
gagee, may  interfere  ;  but  as  concerns  his  power  over  it,  the  complete 
undertaking  only,  as  a  going  concern  or  fruit-bearing  tree,  the  produce 
of  which,  and  not  the  thing  itself  constitutes  the  security.    The 
principal  ground  of  this  construction  is,  that  a  mortgage  which  would 
enable  the  creditor  at  his  pleasure  to  enforce  the  ordinary  remedies 
of  a  mortgagee  against  the  whole  or  any  particular  part  of  the  under- 
taking of  the  company,  the  debentures  of  which  are  in  question, 
would  be  inconsistent  with  the  primary  object  for  the  attainment 
of  which  the  powers  of  the  company  (including  the  power  of  mort^as- 
ing)  were  granted— as,  in  the  case  of    a  railway  or  tramway  (i) 
company,  the  oliject  of  making  and  maintaining  a  great  public 


(/)  10  Ch.  D.  530. 

(g)  L.  R.  5  Ch.  318 ;   and  see  also  Re  Colmiial  Trusts  Corporation,  Exv.  BraH- 
show,  15  Ch.  D.  472, 

(A)  Per  Kekewich,  J.,  Brunton  v.  Electrical  Engineering  Corporation,  [1892 
1  Ch.  434,  440. 

(.)  MarelMll  V.  HtnUh  Staffordshire  Tramirays  Co.,[liiy5\  2  Ch.  'M  ;  tenntv.man 
District  Tramuays  Co.,  [1895]  2  Ch.  508. 


{»)  King  v. 
D.48o. 


'«'^-  vi-l         or  %fORTo.A«K  mmsnnKH. 
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nor  to  H.II  tU  undertaking.!;  it?, ;:r    ""'T  *"  '"^•"'-'    ''^'^'^ 

f-.^e«,ion    under    an   .lo^tt    or   ofU        "'  T''^'*'  ""^  *"  t«k«' 
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in   iiuch    ra.<Ps.     The   ««»,,.    r.,-     ■  '"•"ap'T  |,o  appointwJ 

,^blic  b.hV,,  ,,el!t  Tra    arr Ir^''"  -^^  ""-W.  ^ 

llk«.(/).  urainape  or  dock  commiMMonen..  ami  the 

ipfn/i:"',:^  tf; J7;h'rr "  ^"^^  -"-"^^  -p--^'  -^  -  •^n-. 

Act  of  Parliament  so  ^Irmi     ''';. '"^.^^"du"'  "^  aviation  or^Sl, 
where  the  debenture  ^X.J'J^  to  ;h'"'"T:'  '^  ^''"«-''  '^"-"t' 
.nd  the  receipts  and  revenu;H  fS  th"  *      '''/       "  Pr"P«rty. —»>" 
«  company  has  by  «pocial  reslHoT    '^r'T?'"^-    ^"^  *'''"i'« 
capital  fhaU  only  be  -pableT^e  ^  .ate^rjn  f'''^.*  '"'  "^  ''' 
Lquidation  can  it  create  anv  char/e  on  f  J  .      '^ .  '  ^^^  P'""P°«^'^  ^^ 
"  estate  "  in  a  mort^ape  of  theC     Y   ^"''  ^"^^     ^"''  ^^e  word 
company  and  of  all  LI  under  aWn^rn      •"'"*"'  ''"'^  "^^^'^  "^  « 
w.th  lands  and  tenement,   and  dts'notT  "*^*'' ^>*'^- ^-mV 
•^tate  or  undertaking,  even  unpa."  cal  Z7T'  "  P"*  "^  '^' 
nr  capital  not  called  up  („)       R^  ,  f  !l       ?  ""  '"''™  ^ebts  ; 
capital  passes  by  the  use   of  t"e  wolds    •'  '*'^"J'''"^'  »"^«"«<1 
revenues."  where  the  company  has   by  ft,  "■°^'*'^'  '^*''''*-  ""'^ 
to  charge  uncalled  capital  (^)  (287)  'n«™orandum,  power 

•''"^»'""t"S^^^^^  doe.  „„.  ,,,,^„„,^^, 

"^ne  Shareholders,  or  to  make  debentun- 
/L,   ,   .     .  holders  whci 

(*)  As  to  the  Iwhilitv  nf  a  ,.„ 
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OF   SECURITIES   BY   CONTRACT.  [PART  II. 

calN.  And  if  the  directors  decline  to  make  a  call,  the  only  remedy 
of  the  debenture  holders,  is  to  get  a  winding-up  order  and  to  induce 
the  court  to  order  the  liquidator  to  make  a  call.  The  court  will 
then,  in  the  debenture  holders'  action,  empower  the  receiver  to  "ot 
in  the  call  in  the  nai  n  of  the  liquidator  {q). 

111.  A  company  empowered  to  issue  mortgage  debentures  mav 
mortgage  them,  and  on  winding  up,  the  mortgagees  may  prove 
for  the  sums  due  on  the  debentures,  pari  passu  with  the  other 
debenture  holders,  but  receiving  only  their  principal,  interest, 
and  costs  (r). 

178.  The  power  given  to  the  court  by  the  Joint  Stock  Companie.s 
Arrangement  Act,  1870  (33  &  34  Vict.  c.  104,  s.  2),  to  sanction 
schemes  between  a  company  and  its  creditors,  extends  to  debenture 
holders ;  and  the  court  has  jurisdiction  to  deprive  them  of  their 
securities,  and  to  force  fully  paid  up  shares  on  them  in  lieu  thereof, 
if  satisfied  that  the  scheme  is  fair  and  equitable,  but  not  otherwise  (s\ 
But  except  under  the  provisio.  jf  this  Act,  or  under  the  express 
conditions  of  the  debentures  themselves  (t),  no  majority  of  debenture 
holders  can  bind  a  dissentient  minority,  even  where  the  effect  of 
their  dissent  is  to  ruin  the  securities  (m). 

179.  A  debenture  of  an  ordinary  limited  company  in  the  usual 
form  of  a  floating  seciuity,  confers  upon  the  holder  (in  the  event  of 
a  winding  up)  the  ordinary  mortgagee's  remedy  by  foreclosure  (x), 
even  although  the  time  named  in  the  debenture  for  payment  has 
not  arrived  {y).    But  it  would  seem,  from  a  decision  of   the  late 


(?)  Fowkr  V.  Broad's  Patent  Xight  Light  Co.,  [1893]  1  Ch.  724. 

r,iJ^L*,f  ^^'>^  Canal  Ironworks  Co.,  3  Ch.  D.  43  and  see  Re  Vint  and  Sons.  Ltd 
llUOoj  I  I.  R.  112.  ■' 

(«)  Be  Empire  Mining  Co..  44  Ch.  D.  402 ;  Be  Alabama,  rtc.  Co.,  [1891]  1  Ch.  213. 

it)  FoUitt  v.Eddystcne  Granite  Quarries,  [1892]  3  Ch.  75,  and  see  also  Mercantih 
inveameni  and  General  Trust  Co.  v.  River  Plate  Trust,  etc.  Co.,  [18941  1  Ch  378- 
3  Oi  716     '''  ^""^  '^'  ■^"'■'  ^^^^^^  ^  ^  ■*"  '  *"'*  CoOingham  v.  Sloper,  [1894]" 

(u)  Hay  V.  Swedish  and  Norwegian  Rail  Co.,  5  T.  L.  K.  460. 

(X)  Sadler  x  WVfcy  [1894]  2  Ch.  170  (where  form  of  judgment  is  given) ;  Oldm 

W  V  TiBo^i^lj,-^"^-;^!-  ^^  ^\^^^^  "  '  ^°''^'^'  '"■'  ^°"*'»!'  ^°-  ^  «odcli^e.  wi 
W.  -N.  [1895]  63.  As  to  declaration  of  right  when  the  action  is  heard  as  "  short  " 
««>  .Varu^cl:  V  W  rA«r/mt-,  [1895]  1  Ch.  776;  and  Parkinson  v.  Waimcrighl. 
M  L.  J.  th.  493 ;  72  L  T.  485.  As  to  the  juris<Iiotion  of  the  court  in  case  ot 
emergency  to  authorize  the  receiver  to  raise  money  by  a  first  charge  on  the  under- 
taking,  see  Greenwood  v.  Algesiras  (GibraUar)  Rail.  Co.,  [1894]  2  Ch  205  Buti.- 
to  the  circumstances  under  which  money  will  be  allowed  to  be  raised  for  "  salvauc  " 
f^^^^i  ^  ^^Jf'''^'<^  ""^  Properties  Corporation  v.  Brighton  Alhambra,  W  X. 
I  l»»Jj  15.  tor  torm  of  consent  order  for  sale  of  business  by  receiver  as  s  goinj 
concern,  see  Jtfati^y.  Percy  Ibotson  d-  Sons,  [1891]  1  Ch.  133  ;  Campbell  v.  LLi\ 
etc..  Bank,  Ltd.,  [1891]  1  Ch.  1.36  n. ;  and  WhitUy  v.  Challis,  [1892]  ICh.  64 

iy)  Wallace  v.  Universal  Automatic  Machines  Co.,  [1894]  2  Ch.  547. 


■w??«*^'5: 
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Mr.  Justice  Rekewich,  that  unless  all  ^},o  ^  k    .       .  ^  ^^^ 

the  Court,  no  Judgnient  Ln  bT^Ln  ft ^^^ '°^'?  "^  ^-'^''^ 

sale  and  distribution  of  the  proceSI'^).      ^*'''''^«"^«'  b«*  only  for  179-1^ 

holds'  ^^'u^^ift  btTi:^^^^^^^^^^  ^.he  debenture  Ueee..  .^ 

immediately  payable,  nor  the  LZ\-^    '^^  pnncipal  is  not  '?>  "Ppomted 
order  .ade.  no^  resdu:^^ riTnl"  7^'  ^.^^  ^'^'^'^^  "P '^^^^ 
similarly  direct  a  sale  under  Ord.  51,  rf  h(b)  '    """^  "^^  «"''»°8««^l- 

debentures.  Such  de^U^re  w^^  rf '' ^'^  ^ 
company's  lands  (where  they  ha^  nf^  ^"^  °'"''*S*g««  of  the 
they  may,  and  frequently  do  alLcor  «  """"^^"^^  '^'^d^J'  b"* 
the  company's  property!  which  Jlft^f  ^^'^^'^^  ^^-g«  «ver  all 
which  each  debentie  hV  woSd  Lve^n'thr  '^^1''  "^^*«' 
mortgage  debentures.    Sometimes  fl      1  ''^^^  ^^  ordinary 

tures are/«r/^ secured  hylZlknaV'f'ri  '"'^S^g^  ^^^en- 
prevents  the  company  c/ealiZ!^^^  *™''  ^''^'  ''^^^'  of  course, 

property  or  leaseholds^^t^ou?the   ''^"'f  T''^'^''  °f  it«  ^ea 
deed.  '"'''°"*  *^«  consent  of  the  trustees  of  such 

182.  There  is  also  a  kind  nf  #?  v. 
provisions  of  the  Companies'  CwTITLT  K^  '^"""^  "°^^^  *^«  ^''-*- 
porated  by  special  Act  of  Tarlmrr^lf  \?  '  ^^  companies  incor-  '*^^  i«"ed 

the  description  of  mortgage  afSl?;  m  J-'"".''^  ""^^  ""^^  ^-i^^- 
company.  (2)  the  interest  is  excluiivX^^  u,  '"^^^^^^able  by  the  Clauses  Act. 
3)  it  camiot  be  enforced  hHl^  P*^*^'^  °"*  of  profits,  and 

fsintoarrear,the£t^^eS"r  V^"  "  *'«  -^-^ 
'fa  receiver,  and  they  raTb^rraM  ^"^*"'^  *^' *PP«'°*'°««t 
took  is  therefore  rather  of  1  ^^^e  "  ^n  "^"^  f  ^^^«-  ^^^^ 
perpetual  annuity  (c).  ^  *  Pre-preference  stock,  or 

183.  There  is  also  another  kind  of  ^ah    * 

companif 
•^  ^  Continenial  Oxvaen  Cn    ipi- 

ISee^«reev.i?«««,9Ch.D.337. 
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Act,  1865,  and  the  Mortgage  Debenture  Amendment  Act,  1870  (d). 
These  statutory  securities  can  only  be  issued  by  companies  formed 
(1)  for  the  purpose  of  making  advances  of  money  on  the  securitv 
of  lands,  rates,  and  charges  on  land ;  or  (2)  for  the  purpose  of 
borrowing  money  on  transferable  debentures,  or  on  one  or  more  of 
the  securities  above  mentioned.  Under  these  statutes,  such  com- 
panies are  enabled  to  deposit  with  the  land  registry,  the  securities 
given  to  them  for  loans  made  by  them  ;  and  then  to  borrow  money  on 
the  security  of  the  securities  so  deposited.  In  case  of  default,  a 
receiver  may  be  appointed  by  the  court  with  power  to  realize  th" 
deposited  securities  (e). 


(d)  28  &  29  Vict.  c.  78,  and  33  &  34  Vict.  c.  20. 

(e)  Act  of  1865,  s.  41,  tt  aeq.,  and  see  Somerset  v.  Lnnd  Securities  Co.,  \\%'H 
3  Ch.  4(>4. 
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it  see  /ra«.e  v.  Cfari.  22  Ch.  D^ot'26  Ch  D  25^7'  "v  ^^  ^^'^  ^^^^'''"  «•«- 
mortgages  to  building  societies  have  been  held  to  hf  L  f"  If  "'^  «pecial  securities 
Mng  Society  v.  Ofe^,  21  L.  R  Ir  124  •  1.  ,t  .v  ^^*™"^-  ^^'^^  Permanent 
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than  was  actually  the  case,  he  will  be  estopped  from  denying  it  as 
against  the  transferee  {d). 

185.  The  transferee  is  also  in  no  better  position  than  the  mort- 
gagee, when  the  mortgage  deed  is  absolutely  void  from  the  beginning', 
although  he  took  for  valuable  consideration  and  without  notice  of 
the  fraud  (1734) ;  but  where  the  security  was  only  voidable  originallv 
it  may  become  valid  in  the  hands  of  such  a  transferee.  A  so-called 
mortgagee  who  knows  that  his  deed  is  absolutely  void  {ex.  gr.. 
where  it  is  a  forgery)  is  liable  to  the  transferee  unless  he  discloses 
the  fact  (e). 

186.  In  framing  a  transfer  of  a  mortgage,  it  is  usual  besides 
conveying  the  estate,  subject  to  the  equity  of  redemption,  to  make 
a  separate  assignment  of  the  debt,  when  the  mortgagor  is  not  a 
party,  or  when  being  a  party,  it  is  desired  to  show  an  intention  to 
keep  the  original  debt  alive  for  the  protection  of  the  transferee  or 
other  purchaser,  against  mesne  incumbrancers.  But  the  security 
for  the  debt,  although  not  the  right  to  sue  the  debtor  personally  for 
payment,  will  pass  by  the  mere  transfer  of  the  mortgaged  property ; 
for  it  is  only  by  payment  of  the  debt  that  the  property  can  be  taken 
from  the  transferee  (/).  Thus,  if  by  inadvertence  the  property  is 
conveyed  to  the  transferee  but  the  debt  is  omitted  to  be  expresslv 
transferred  it  is  apprehended  that  the  right  to  give  a  good  discharge 
for  the  debt  and  to  exercise  the  statutory  powers  of  sale,  etc.,  passes 
to  the  transferee  {g).  Conversely,  if  the  debt  be  assigned,  and 
the  assignment  refer  in  terms  to  the  security,  the  benefit  of  the 
security  will  pass  (h).  A  transfer  of  mortgage  will  not  without 
express  words  carry  with  it  the  right  to  rent  in  arrear  (t). 

187.  In  the  case  of  a  legal  mortgage,  however  (unless  it  be  of 
copyholds),  a  deed  is  necessary  to  a  complete  transfer,  as  otherwise 
the  legal  estate  will  remain  in  the  transferor.  Even  in  the  case  of  an 
equitable  mortgage  the  right  to  sue  at  law  for  the  debt  can  only  be 
transferred  by  writing  under  the  hand  of  the  transferor  accompanied 
by  notice  to  the  debtor.  \Vhere  the  transfer  is  a  voluntary  transfer, 
ail  formalities  necessary  for  the  complete  transfer  of  the  mortgage 
at  law  must  be  complied  with,  otherwise  the  transfer  will  be  an 
incomplete  gift  and  void  even  where  the  deeds  have  been  handed 
over(i).  "WTiere,  however,  there  is  valuable  consideration  for  the 
transfer,  the  fact  that  legal  formalities  have  not  been  complied  with 

id)  Bich  rton  v.  Walker,  31  Ch.  D.  151 ;  65  L.  J.  Ch.  227. 
(e)  Mamham  v.  Weaver,  80  L.  T.  412. 
(/ )  Jones  V.  Gibbon*,  9  Ves.,  at  p.  411,  per  Sir  W.  Grant. 
(g)  See  Bayne  v.  Baker,  1  Giff.  241,  and  Dryden  v.  Frost,  3  MyL  &  Cr.  670:  ind 
as  to  power  of  sale,  etc.,  see  Boyd  v.  Petrie,  L.  R.  7  Ch.  386. 
(h)  Exp.  Smith,  re  Manning,  2  Dea.  &  C.  271.  per  Sir  G.  Res*. 
(0  Salmon  v.  JJean,  3  Mac.  &  G.  344. 

.  J*].^!'^'^  ''•  •^'*"**'  ^  ^y'-  *  ^''-  226;   Be  Richardson,  ShiUito  v.  Hobsm.Vi 
vn.  D.  o9o. 
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mortgages  of  freehold,  leaseholdaM  n  ,    f  ""*^'  *'"^^«'«'-«  «'  '^""^f^'ring 

framed  in  the  same  mann:f  A   ranffiro^trt  "^'  7^"*^'  «^«  ""=• "' 
where  there  has  been  a  surrender  toTh.        T"^^^  °^  copyholds 
admittance  (40).  is  affeSby     he  toT^T^'  ^'^'^'^  ^y 
covenant  to  surrender,  to  the  use  of  th^r  "f  '""''^'*^^'  "'• 
the  case  of  an  original  secur  tv  ml  "'''''"  ''  ^^''^'  ««  •'^ 

an  immediate  surreX  Z ^1^'  "^r^  °"*'  ^«  f°"««'«d  "P  by 

If  there  have  been  no  af  f^  ^'^^"^^^e  of  the  transferee 
course  is  to  take  a  nreo^troTs^ ^^^^^^^  ^^e 

and  to  enter  satisfaction  on  the  ori-nnrsecunf  v   T  ^^'^'^'^S^SOv. 

ofalater  conditional  surrender  mXstSSe^t^^^^^ 

m  case  of  .  sub-mortgage,  or  otherwise   if  f  hi   ^ot  to  do  so.    But 

a  party  to  the  transfer  tLmorfTr  ^  mortgagor  be  not 

andtosur.endertottut\reSXrrel:r^'™^"^"- 
covenant,  however,  bein<r   as  in  .^T       '         P^'^^^^^<^^  ot  the 

usually  postponed  ^ntil  irbl'lfL^rJ  tTa^ '"'  "^^*^^="^' 
Where  no  surrender  ha,  Kn..,       necessary  to  act  upon  it. 

the  interest  oMhrcovelntee  l1\"  '""'"^  "'  ^^°  ^^-'^-^^ 
will  be  entitled  to  aZw  T'^al'Tf '  ^^^  *'^  ««<"'^- 
even  though  the  agremenrto  T,^"  ^T'"V^^  ^'^^  *  ^''^g'^  fi°e. 
homage  (Z)!  ^S^^^'"^"^^  to  assign  have  been  presented  by  the 

or '"i^eh'ld  trX"tt"cotr'"^^  r»"^^"«  «^  ^-^^'d  ---. 

^^U881(s  27),  may  Lt ^Zl'ZfC^.^Z  ^.  "^'^7  --^o. 

third  schedule  to  the  Act  withfho™^-  *•         ,      ^^^  ^^-^  '"^  the  statutory 

case.    A  transfer  in  eitC  of  ..- ^^^^ 

whom  the  benefit  of  ^JJ^ZIT"  "'t  '"^  *^^  ^'^^'^  *° 

the  right  to  demand,  1  f^^'Jerfn^^^^^^^  *°  ^^  *^^°«^««^^' 

mnaid  morfrage  monev  .J',^      ?'  ^""^  ^'""^  ^^^'P^^  for,  the 

>nd  the  benefit'ofXSi^ijfes  tThr^  '"  T^  '"^  '"""^  '^-' 
he  right  to  sue  on  all  To^n  nts  ^^^^^^  ''T;  ^^^^  the  benefit  of  and 

he  mortgagee.    And  all Xestltrf^^^^^^^^  ^"  P«--  ^^ 

■on,  of  the  mortaaaee  in  the  InT  *''^/''*f  ««*'  «»bject  to  redemp- 
"bject  to  redemption  ''"'^  '""^''  ^^«*« '"  '!»« transferee 

-enantor,  that  he  ^^^pay  to  Ihf  t  Jn'^  T''''^  *°  i^''^  - 

oney  with  interest.    AnfaVeJo  t  ™   f    "  u'-'"''^  "°^*^"^^'^ 
«  a  aeea  ot  t.an=fcr  m  the  lorm  (C)  operates 

It)  S.  V.  Lard  of  the  Manor  of  mndmu  2  T.  R.  484. 
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not  only  as  a  statutory  transfer  of  mortgage,  but  also  as  a  statutory 
mortgage  ;  but  is  not  liable  to  any  increased  stamp  duty  by  reason 
only  of  its  being  designated  a  mortgage. 

It  must  be  carefully  borne  in  mind,  however,  that  these  statutory 
transfers  are  only  applicable  to  statutory  mortgages,  and  do  not 
have  the  effects  above  stated  with  regard  to  mortgages  which  are 
not  statutory.  Thus  the  words  "  the  benefit  of  the  mortgage  "  wil' 
not  of  themselves  pass  the  legal  estate  in  leaseholds  not  mortga"e(] 
in  the  statutory  form.  There  must  be  an  apparent  intention  to  pass 
the  legal  estate  (m). 

190.  It  is  sometimes  desired  to  transfer  part  only  of  a  mort"a"e 
debt,  but  as  the  mortgagee's  remedies  by  sale,  foreclosure,  etc.,  are 
indivisible,  this  can  only  be  effected  in  one  of  three  ways,  viz.  (11 
by  the  mortgagee  declaring  himself  a  trustee  for  the  transferee  of  so 
much  of  the  debt  as  is  intended  to  be  assigned,  or  (2)  by  transferrin" 
the  whole  debt  to  a  trustee  for  both  mortgagee  and  partial  assifrnee! 
or  (3)  by  the  joinder  of  the  mortgagor  and  the  consequent  severance 
of  the  mortgage  into  two  separate  mortgages  each  with  its  own 
powers  of  sale,  etc.  In  either  of  the  three  cases  the  deed  must  state 
whether  the  amounts  respectively  retained  by  the  mortgagee  and 
assigned  to  the  assignee  are  to  rank  pari  passu  or  whether  one  is  to 
rank  in  priority  to  the  other. 

191 .  Mortgages  are  frequently  transferred  byway  of  sub-mortgage. 
In  that  case  the  sub-mortgage  is  a  compound  mortgage  consistin" 
of  a  mortgage  of  a  chose  in  action  (viz.  the  original  mortgage  debt^ 
and  of  the  property  which  is  the  security  for  the  original  mortga^-o 
debt.  Doubts  have  been  expressed  whether  on  a  sub-mortgaiie, 
where  the  original  mortgage  contained  an  express  power  of  sale,  such 
power  could  be  exercised  by  the  sub-mortgagee  or  whether  it  would 
not  be  suspended  or  even  discharged  (n).  But  it  seems  clear  that 
if  (as  in  most  well-drawn  powers  and  as  in  the  case  of  the  statutory 
power)  the  power  is  made  expressly  exercisable  by  any  person  entitled 
to  give  a  receipt  for  the  mortgage  debt,  the  sub-mortgagee  would  be 
capable  of  executing  it. 

A  sub-mortgagee  may  prove  against  the  estate  of  an  insolvent  or 
bankrupt  mortgagor  for  the  whole  mortgage  debt,  but,  of  course, 
cannot  receive  more  than  his  own  principal  interest  and  costs  (o). 

(m)  Re  Beachey,  Heaton  v.  Beachey,  1904,  1  Ch.  67. 

(n)  Cruse  v.  Nowcll,  2  Jur.  (N.s.)  536 

(o)  See  Re  Burrell,  Burrell  v.  Smith,  L.  R.  7  Eq.  399. 
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Definition  and  effect  of  pledge 

^"^  of  debt  after  day  fixed  Mpay^t     ['.         ' 

^^[y^'Pj^'e  must  he  actual  or  constructive      ]. 

^>9'^  of  third  parties  in  the  thing  pledged     " 
Pledgee  mail  transfer  pledge     .. 

Pl^or  may  sett  his  right  to  raieem 

Mere  refusal  to  deliver  goods  to  lAedn^  i.  « J  * 

Phdgee  may  deliver  goL  to  trZTZr     ^  """^""^ 

f"fy  of  plalgee  is  sak  and  not  foreclosure"         " 
Pledgor  s  creditors  can  only  stand  in  his  place 
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whether  corporeal  or  otherwise,  so  that  it  be  in  existence  and 
capable  of  actual  or  symbolic  delivery,  and  that  the  pawnor  or  aonip 
person  by  whose  consent  he  pawns  have  a  present  possession  aivt 
title  (d). 

The  pledgee  is  entitled  to  hold  every  separate  thing  which  is 
comprised  in  the  pledge,  and  also  whatever  by  natural  increase  (683) 
becomes  accessory  to  it,  as  a  security  for  the  whole  debt  (d). 

198.  Upon  non-payment  at  the  day  (if  any  be  fixed)  the  absolute 
property  does  not  vest  in  the  pledgee,  and  the  pledgor  after  tender 
may  sue  for  the  chattel  (e) ;  but  upon  payment  or  tender  of  the 
debt  to  the  pledgee,  the  property  in  the  goods,  notwithstandin<;  his 
refusal  to  deliver  them,  is  instantly  revested  in  the  owner  (/) 
(915, 1500).  Actual  tender  or  payment  is,  however,  essential  to 
this,  and  the  mere  denial  by  the  pledgee  of  the  pledgor's  right  to 
redeem  d<K  s  not  give  the  latter  the  right  to  sue  for  the  articles 
pledged  except,  of  course,  by  way  of  a  redemption  action  (^). 

194.  The  delivery  need  not  be  actual,  but  may  be  sjTnbolic— 
and  the  latter  kind  of  delivery  may  be  either  of  goods  which  are, 
or  are  not,  in  the  actual  custody  of  the  pledgor — of  those  which 
are,  by  delivery  of  the  key  of  the  warehouse  in  which  they  arc 
contained  (h),  or  of  other  evidence  and  means  of  obtaining  posses- 
sion :  and  of  those  which  are  not,  by  delivery  of  the  documents  of 
title ;  as  the  bill  of  lading  of  goods  at  sea,  delivery  of  which  will 
carry  the  right  of  possession  even  after  the  landing  of  the  goods, 
so  long  as  they  have  not  come  to  the  hands  of  the  person  entitled  to 
receive  them  under  the  bill  of  lading  (») ;  or  by  a  request  note 
entered  in  the  book  of  the  office  of  customs,  to  hold  the  goods  subject 
to  the  order  of  the  pledgee  {k).  Or  the  possession  of  the  pledgor 
himself  may  be  deemed  sufficient  if,  by  the  contract,  it  be  made  the 

id)  Story  on  Bailments,  |§  290,  294.    Per  Holt,  C.  J.,  Cogga  v.  Bernard,  Mipra. 

(«)  Com.  Dig.  5,  149  ;  Story.  Bailm.  i§  345.  346.    See  Glanv.  bk.  10,  cc.  6,  8. 

(/)  Yelv.  178  ;  RyaU  v.  RoUe,  1  Atk.  166  ;  per  Doodebibob,  J.,  in  I$aaei  v. 
Clark,  2  Bulst.  306.  It  seems  that  the  property  would  not  be  revested  on  tender 
by  one  only  of  several  joint  owners  ;  btit  it  was  only  decided  that  trover  would 
not  lie  on  refusal  to  deliver.     Harper  v.  OodseU,  L.  R.  5  Q.  B.  422. 

(g)  Yungmann  v.  Breittmann,  67  L.  T.  642. 

(A)  See  Hilton  v.  Tttcher,  39  Ch.  D.  669 ;  57  L.  J.  Ch.  973 ;  59  L.  T.  172.  X 
letter  referring  to  the  delivery  of  the  key  is  not  a  bill  of  sale  within  the  Bills  of 
Sale  Acts,  1878  and  1882. 

(i)  Story,  BaUm.  §  297 ;  RyaU  v.  RMe,  1  Atk.,  at  p.  171.  per  Bursett,  J. ; 
Atkinmm  v.  Maling,  2  T.  R.  462  ;  Exp.  Wesizinthus,  5  B.  &  Ad.  817 ;  Meyenkin 
V.  Barber,  L.  R.  2  C.  P.  38,  661 ;  (H.  L.)  avb  nam.  Barber  v.  MeyerOein,  L  R  4 
H.  L.  317.  In  the  last  case  the  gooids  were  landed  at  a  sufferance  wharf,  at  which, 
by  11  &  12  Vict.  o.  18,  they  remained  subject  to  the  same  liabilities  as  when 
afloat ;  and  see  Merchant  Shipping  Act,  1894,  s.  494.  The  question  whether  the 
indorsement  of  bills  of  lading  to  a  lender  passes  the  absolute  property  to  the 
poods,  so  as  to  bring  the  case  within  the  Bills  of  Lading  Act,  1855  (18  &  19  Vict, 
c.  Ill),  or  only  creates  a  pledge,  is  one  of  intention.  Where  the  bills  of  mIp 
were  indorsed  and  delivered  by  way  of  security,  it  was  held  that  only  a  pledfte 
M  as  created.  SeweU  v.  Burdick,  10  App.  Cas.  74 ;  see  Meyergtein  V.  Bmbet, 
supra  ;  Barber  v.  Mcycntfin,  nupra. 

(*)  Young  v.  Lambert,  L.  R.  3  P.  C.  142, 
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^tZVV^f^:^^^^^^^^^^  ^^«  P'«^«-  will  not  be 

purpose  of  carrying  out  or  be  consistlS       '^**  ^^'  "^^  ''^^^^  the 

196.  The  redelivery  ofThrr       7.      '''°°*^^^ 
where  he  has  a  ^owerTf  ile)  to  th?  li'^'^l  '^*'^  P'^«««  (-«° 
does  not  destrorthese^Si  eutr  •  1*^°''  '°'/^'  P^P*'^^  «'««'-' 
creditors  (n).  ^  "'^^''  '"  ^*^°«  °*  the  pledgor  or  his 

be'h^d  as  t'Jit;  frrJ  tir"'''  ''^^  *^«  *^-«  ^^o^d 

pledgor  or  of  some Vher  Zon  k'e  nl^r''"''"^  '''''''  «'  *^« 
^-urity  either  for  a  futurHr  for  a  Jasf  debl  oT  ''  '^""'^  '« 
one  or  many  debts  or  em&a^JZ.    ^  ?""  engagement ;  for 

or  for  a  limited  o  indeSe  tlf  iT""  T^''^""  "  *^«>'»t«'v  ; 
stances,  as  well  a  arise  rexDt;«  '""^  ^'  ™P"^  ^^'^  ««<=«">- 
to  engagements  for  "he  plyZZiZZrl  'Z"'  '^ *  ^""^'^-^ 
any  other  lawful  contract^  """^  '''  ^^P"**^  ^ 

.n^pj^d;? at'itf St^^^^  f*'  ^«  ^-  -  interest 
obligation.  But  it  is  L^  S  T,^'  f '*'*"*'  '«  *°«^«  the 
belofg  to  the  plloM  rtr""*?''  *^*i  *^'  P'«^S«  should 
consentof  the  o%^ef and  t  wilt"  '  '  5'  P'^^^  -^^J*  the 
consent  «,  ^^t.^  L^tl  ft  th'°°f  ^^^^^  '^^°  "^*^°"'  1»'« 
he  i8  not  the  owner  rnfthenl.  1  ^  '*^«°'  *'*'^°'  »«««'t  that 

the  third  perT^Xr^ef  ifotr^^^^^^^ 
But  as  against  the  real  owner  thrpaSv^  no     °    ^'°^''^  ^^>- 
property  in  the  chattel,  if  the  oerso?  whT^  ^'"^  *  'P^^''*' 

himself  without  title  •   for  the  nZ  T""'"'  '^  P'«^««  he 

;^n  the    pawnor^;  fnd^t^Tc^rA  t'^^S^^^rj  ^^ 
difference    as    to    this  exop^f       '*^'^™   Act,    1889,    makes   no 

mercantile    agenJ    eXsted^lh  t^    the    pawnor   is  either  a 

or  a  person  ih!  L    a^ed^    Ifd  t    ""t'    "^^'^'^    ' 
them  under  section  9  W     The!;;    ''°""'^  .^°^'f)   to   purchase 

Wse  representations  ^oa?ourentrt7eT  "'t^'l  ^'^^^"^^ 
support  the  titleofaLna^paTn^^^^^^^^^^^  f/^'^"*'  "^'^  "«* 

-;-  notice  Of  the  pl^o^..  Z^^^^^^'^^ 

J'l  ^^  V.  Capper,  5  Bine  N  C   n«.    w  w  „ 

'«y«rrtei»  V.  Barber  L.  R  2  P  P  '    *      .„'   ^art«»  v.  J?e«i,  lie.   B   <»  s  4  7in 

W  ff«>p.r  V.  Ralf^iom   !  Camp    ifrTl^  '^"-  *  ^^  ^^'  ^■ 
'•Oerv.  Hanacr  3  R,.l.t    17     V.  «  P'     '^' '   Cheetman  v.  £«,«   6  Ri    iji 

^oc^of  another,  yet,  that  he  ^ht  k^op  them'tin  hi  '^'  «T'^  P"^"^'  »"  "' 
^1  mtome ;  see  35  H.  6.  p.  ai  •  (!a%V'^  "fi-  H^  "*■".  »*'«««!.     And  held 

■7  '^?\^- Matthews.  11895]  A.  C.;;",    and  S'        «  "  '^'''-  ^""tome.") 
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or   8ECURITIE8   BV   CONTRACT.  [PART  II. 

no  conversion  until  the  pawnee  has  refused  delivery  on  the  demand 
of  the  rightful  owner,  the  Statute  of  Limitations  does  not  run  aKain.'st 
the  latter  until  that  event  (u).  Even  where  the  pawnor,  remaiuiri" 
in  possession  for  a  limited  purpose  under  the  original  contract  of 
pawn,  or  by  the  fraudulent  use  of  a  document  of  title,  affects  to 
pledge  the  chattel  to  another,  the  ri^^ht  remains  in  the  first  pawnee, 
though  the  second  have  actually  obtained  possession  and  have  sold 
the  chattel  (v).  But  if  it  be  part  of  the  contract  that  the  pled;r,, 
shall  be  given  up  on  sale  by  the  pledgor,  and  that  the  pledgee  shall 
be  paid  out  of  the  proceeds,  and  the  pledgor  obtains  possession  on  a 
false  statement  of  sale,  and  repledges,  the  original  pledgee  cannot 
recover  against  the  new  pledgee,  though  he  might  have  done  hi, 
against  the  pledgor  before  he  had  parted  with  possession  («-). 

So  if  the  pawnor  be  tenant  for  life,  or  for  years,  the  pledge  will 
only  be  co-extensive  with  Ins  interest,  and  the  pawnee  will  have  no 
further  claim  upon  the  chattels  after  the  determination  of  that 
interest,  though  he  had  no  notice  of  the  settlement  (x).  And  the 
bailee  of  goods  of  tenants  in  common,  cannot,  by  the  direction  of 
one  of  them,  justify  a  pledge  of  the  whole  (y). 

The  custom  of  London  as  to  sales  ir  market  overt  has  no  applica- 
tion to  pledges  (2). 

198.  If  there  be  no  stipulation  to  the  contrary,  the  pawnee  mav, 
by  common    law,  even  before  condition  broken,  deliver  over  the 
pawn  into  the  hands  of  a  stranger  for  safe  custody,  without  con- 
sideration ;  or  he  may  sell  his  interest  in  the  pawn,  or  assign  it  uncon- 
ditionally by  way  of  pawn,  without  destroying  or  invalidating  the 
security  (o).    But  if  he  pledge  the  property,  not  being  a  negotiable 
security  (for  the  lawful  possessor  of  such  a  security  may  either 
pledge  or  sell  it,  so  as  to  bind  the  rights  of  the  owner  (6) ),  for  a 
greater  interest  than  he  possesses,  it  is  a  breach  of  contract ;  but  the 
act  does  not  annihilate  the  contract  of  pledge  between  him  and 
the  original  pawnor,  but  it  is  inoperative  against  the  latter ;  who 
upon  tender  of  the  sum  secured  becomes  entitled  to  possession,  and 
can  recover  for  special  damage  sustained  by  the  repledging.    But 
without  tender,  he  is  not  entitled  to  possession,  and  can  only  maintain 
an  action  for  any  damage. 

Therefore  where,  upon  non-payment  on  a  certain  day,  the  pledgee 

(M)  Spachnan  v.  Foster,  11  Q.  B.  D.  99. 

(»)  Beeves  v.  Capper,  5  Bing.  N.  C.  136 ;  Meyerslein  v.  Barber,  L.  R.  2  C  P. 
38,  061 ;  (H.L.)  Barber  v.  Meyersttin,  L.  R.  4  H.  L.  317.  See  Higgons  v.  Burton,  ii 
L.  J.  Ex.  342. 

(it)  Babcock  v.  Lawson,  4  Q.  B.  D.  394  ;  5  Q.  B.  D.  284. 

(x)  Hoare  v.  Parker,  2  T.  K.  370. 

{>/)  Barton  v.  Williams,  5  B.  &  AM.  395. 

(z)  Hartop  v.  Hoare,  3  Atk.  44. 

(n)  Story,  Bailm.  §  324.  See  per  Cook,  Wabbueton  and  Daxiel,  J.J.,  in  llora 
V.  Conhain,  Owen,  123. 

(i)  Story,  liaiiiii.  §  296  ;  Miller  v.  Sace,  1  Bur.  452  ;  (Jrant  v.  Vaughan,  i  Uur. 
1516;   Wookey  v.  Pole,  4  B.  i  Aid.  1. 
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II 
was  emfwwered  to  sell,  but  mid  befni*  «nJ  i  i-        , 
.Ithou«h  it  was  held  tci  be  ..i^M^J.      ":t  "P°"  ^^'^  d«y.    ^'-^M. 

pI«J.'ee  in  the  property  wa«  Sel  Z  r^^'"'     •'  '"*"'"'  "^  "*''    ''*"'** 
«nd  88  it  appeared  th'at  thl  n  ^  '  ^^""^  ^^'"'^  destroyed  ; 

right  to  dJxiT:^  :Lii:ii^fo7y ;::"  'f "?'  ^'^ '«'«-'  »»- 

on  a  breach  of  contraTrfor  n  ^  ^         °*!'  *°^  *"  "  '^^  had  «ued 

fixed  (r).  And  a^aL  wire  the  J^'"'^'"?  *.  '  P'"^«''  ''"  *»»«  '^^3' 
ium  tLan  waa  due  to  h,^  on  tt  ^'"''?  ^"^  '^P'^^^^d  for  a  larger 
pawnor  could  not  bring^^  ^V^^it^^^^^^  '»/-  held  that  t'he 
tendering  the  an^ount'due  to  theTsTpItVe'if  ''""'  "^^''^"^ 

on  tender  of  the  amounfdre  ^      ^     '""^  *  "'^'^  '°  ^"«  '"  *'--  S/^r 

200.  The  mere  refusal  to  re-deliver  thp  nl»^      *    .u  redemption, 

not  a  conversion.    ItisforaiuTtoI?  t  ^l   *^''/"  **""  P*^""^  is  Me,.  r..fu«„, 
to  apply  it  to  his  own  use  to  T      ^Y.^^ether  the  holder  intended  «7 -''f-cr 

o^/t'oLertainreruro^    ,^^^^^^^  and  i^thf,  V"^^'  P"-"'  --- "- 
a  reasonable  time  had  elapsed  for  Lt  pu;;ose  (/)      ""  '  """^""""' 

^afno  s^eall^;^^:^^^^^  «^  *he  chattel,  and  P.,.  ... 

o^er.  the  pawn'ee  L/deVv«  t^tTe^'^^^^^^^^^^ 
however  answerable  in  damages  fthouah  fZT  ^'^  T^'^,  ^^ '  ^emg  owner. 
|f  he  have  absolutely  contractd^  to  rld^^Tto"''"  "°"''"i^' 
Or,  if  the  pawnor  held  the  oh»f  f  i  .  *°  *he  pawnor  (A). 

o.ner.  the'^second  pawnee  mav  d  T''^  J'  '  ^^'^^'  ^''  '^e  true 

to  his  own  pawnor;:t7:;  2    1^^  itlf  "^^  '' 
to  redeem  (»).  "''^"its  an  oner  by  the  true  owner 

to^JLt;,:^':;^^^^^^^^^^  -p-  powe. .... . 

been  fixed  for  paymL ;  or  El  d  y^  hast  k  W  l'^'  .^  ^  -  - 
a  pr-^per  and  reasonable  demand  and  notice  f928)T>      'J  f  ^^■^"-'°-- 
cannot,  however,  foreclose  (Q9R\.  „  a  ■  ,        ^*     ^^e  pledgee 

pledgee  shall  ha;e  a  power  of^^ie  an  ' '"^''"^  '^''"''^'  *hat  the 

^ture  of  the  transactio^  a)  or  to  f^^!"  °''  *°  *''"  **^^  ««»«^«' 
ansactzon  (,),  or  to  turn  it  mto  a  mortgage  (928) 

:f  the  patnlTnlr:ttlS:  "1^1^^'  '  creditor  P.. 
-  «ar,ng  the  pawnee's  claL^^:  ^^  S^s^--  o  J^H 

W  John-Hone  v.  Stear,  15  C.  B  /w  o  ^  ^^n     in  t      , 

C)  DmM  V.  5«;«.„^.  «,pj.      *'""""•  "  Q-  B-  937 ;  Story.  Bailm.  §  31.5.   ^ 

(()  /"roMHin  V.  Neaie.  13  Meo  A;  W  481  .  «♦ 

(/)  YaugHan  v.  Wall  6  Me!*  Vv!  492  '^'         "  ^  ^^ 

i.o.  fit.~.Ty,  Baiira.  §  340. 
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title  ( ;').  But  the  ri^ht  of  the  Crown  in  ^ood  againRt  the  ploduoo  an 
to  duties  for  which  the  pledgor  wam  rcHpoiiHibie  at  the  date  of  th<> 
pledge  (k). 

204.  The  pawn  w  protected  against  dlNtrefw  or  execution  for  tlii> 
debt  of  the  (>awneo  when  he  is  a  profcMional  pawnbroker,  upon  th*' 
principle  generally  applicable  to  goodn  intrusted  to  [xTitonH  wlio 
carry  on  a  public  trade,  and  who  manage  and  deal  with  gwKl.s  m 
the  way  of  their  trade  {I) ;  an  well  a.H  because  the  pawnee  is  lM)iin(l 
to  restore  the  pledge  upon  redemption  (191),  which  appears  to  I),.  a 
sufficient  ground  for  protection  in  the  case  of  a  pawn  made  in 
favour  of  a  private  person. 


Definition  of 
pawnbroker. 


,^_^^^ 
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Dtfiniiion  of  I'awnbroktr  

Liabilities  and  right*  cj  personal  rti>resentaliv«i  of  pawnbrokers 

Liability  of  pawnbrokers  for  the  acts  of  their  employees 

Act  only  applies  to  small  loans 

Pawnbrokers  must  keep  certain  prrseribed  6(X'     ,etc. 

Pawn  tickets 

Bale  of  interest  allowed 

Charges  allowed  to  be  made  by  pawnbrokers   . . 

Courts  of  criminal  jurisdiction  empowered  to  order  delivery  up  by  pa 

brokers  of  goods  fraudulently  pUdged 
Criminal  offences  committed  by  pawnbrokers  aitd  pawnor*  . . 


■  •  205 

..  2oe 

■  207 

.■  208 

■  209 
•  210 

..  211 

..  212 

..  213 

..  214 


205.  The  business  of  professional  pawnees  or  pawnbrokers  jg 
regulated  by  the  Pawnbrokers  Act,  1872  (m),  by  which  a  pawn- 
broker is  defined  to  be  a  person  who  carries  on  the  business  of 
taking  goods  and  chattels  in  pawn,  i,e.,  who  keeps  a  shop  for  the 
purchase  or  sale  of  goods  or  chattels,  or  for  taking  in  goods  or 
chattels  by  way  of  security  for  money  advanced  thereon,  and  who 
purchases,  or  receives,  or  takes  in  gomls  or  chattels,  and  pays,  or 
advances,  or  lends  thereon  any  sum  of  money  not  exceeding  IW., 
with  or  under  an  agreement  or  understanding,  express  or  implied 
(or  to  be  from  the  nature  and  character  of  the  dealing  reasonably 
inferred),  that  these  goods  or  chattels  may  be  afterwards  redeemed 
or  re-purchased     Every  such  transaction,  article,  payment,  advance 

(J)  Storj',  Bailm.  §  3o3, 

(k)  Att.-Oen.  v.  Trueman,  11  Mee.  &  VV.  694. 

(0  Swire  v.  Leach,  18  C.  B.  (N.s.)  479  ;  11  Jur.  (n.s.)  101.  The  protection  of 
the  ple<lge  from  distress  is  probably  of  great  antiquity.  By  tho  fore»J  lawa  "  ii 
one  bee  anicrceil,  and  after  that  hee  is  so  amerced  hee  doth  deliver  his  Ix-asts  an  i 
his  goods  that  lu;  hath  so  within  the  forest  to  another  in  pledge  or  in  nmrtia^i. 
then  the  bcille  of  the  forest,  nor  other  officer  cannot  afterwards  distrainc  thcni 
during  the  pledge  or  mortgage."  (Manwoo<l.  fo.  223,  ed.  1015.)  Sd  the  Ho.l:iv« 
says,  '■  it  is  recorde<l  in  the  traditions,  that  no  pledge  shall  be  distraited  for  debt 
(Pawns,  ("h.  1.) 

(m)  35  &  36  Vict.  c.  93. 


V   WW 


^-.^J^J^-^W^lSMf^-i?- 


«J  l-n  .s  to  be  deeded  a  pawning  pW«e  .„,  ,..,  ,,,,,  ,,^. 

.rfl!l;hL^rr  "J  ::;,-'7"^-  of  dec..««,  p..„,,. , . 

^:^f^re^r^J\,^^^^^^^^^^  for  «„,  ,,.,,,,  ,., 

by  tht..r  own  act  or  neglect  (o)  Thl  rT'  ""'''^  '*  ''^'  ''"^"'""'l 
given  to  pawnor«  extend  to  their  ««2''  ^*"''  *"^  ^"'''^"^ 
^im-    13ut.  if  required   thev  m  Jt  n^"'  *'^">'"^«t«tor«.  a,.d 

tb.a««i«nment.problte>Ue«JfSn^'.  r  '"  '^'  pawnbroker 
onder  which  they  claim  J^)  '""'"'*"*'°°  °' "*»»" '"«tnin,ent 

207.  Anything  done  'or  omitted  bv  the  «erv»nf 
went  of  a  pawnbroker  in  the  course  nf^hoK  '  prentice  or 
to  be  done  or  omitted  bv  the  Znh  "1           T*"^' '''"'"  ^  ^^^^^^ 
.obedone  by  him  may  hVJoT,;tt::L'l^  '"^■?'"*^  ''"^'"'"'-^ 

208.  The  Act  a,  nliea  to  JJT  '''"'"''''''  ^'^^■ 
u^der  ana  (except  i:  I:::^L  t^ /ed^r  :et°'""/'^  ^^^^-  "' 
;p...  contract  under  the  Act,  to  eUtn'^at:;:  aTnol 

^^<^^S-:\tV-^^^^^^^  ^Z'l  and  d.u- 

entne«  and  inquiries  indicated  (s)    H«  «  .    .       *'  "P*^  '"  "'^^^^  the 
characters  over  the  outer  doTr  of  hi^^K  7  '^''''''*^  '"  '^^f''^ 

conspicuous  part  of  his  shor«o  t  t^  lel^  k'^  P'"^^'  '"  * 
pawning  or  redeeming   standin.?  ,n  ^  *t    '^  '"  ^^  ''^^^^  P"««n 
the  shop  for  that  pu°lethe^S^^^^       ^'^^  «^  P'a^«  Provided  in 
u    .  information  mentioned  in  the  4ct  (/) 

210.  A  pawnbroker  shall,  on  takin.,  «  ^i  j      •  ^  ^' 

tb'pawnorapawn-ticket,andsLntL/     f.'"  P*'°' «'^^'  '^ 
Ao  pawnor  takes  a  pawn-Set  ( ")  *  P''*^«'  ''^  P«^°  "'^'^^^ 

211.  A  pawnbroker  mav  take  nmfif  ««     i 
»te  not  exceeding-  ^    ^*  ""^  *  ^°*°  »«  a  Pledge  at  a 
i-  On  a  loan  of  forty  shillings  or  under- 

^^^Z^l^^;^^^-^^  ••"  pawn  not 
^billings  lent,  one  halfpenny'^         '^'"'"«'  °^  ^^^^^'"'^  °f  two 

':^:r;i:7^^t  t^^:^^"^:^^^---  --h  m 

"Spired,  tor  even-  t«r.l,m-    '       ^"''''  ""'  "'»""'  »  "ot 
lent  on.hm^Z  "  °'  ''""""  ■"  "">  •'■"U"?' 
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'»)  Sections  5,  6. 
(o)  Section  7. 
(P)  Section  9. 


(?)  Section  a 
(0  Section  la 
(«)  Section  12. 


(0  Section  1.1. 
(«)  Section  U. 
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B.  On  a  loan  of  above  forty  Hhillin^H — 

For  every  month  or  part  of  a  month  for  every  sum  of  two  sliillinis 
and  sixpence  or  fraction  of  a  sum  of  two  shillings  and  si.\|HMi( v. 
one  halfpenny. 

212.  A  pawnbroker  may  demand  and  make  the  charges  follow- 
ing, viz. : — 

On  pawn  ticket — 

Where  the  loan  is  ten  shillings  or  under,  one  half|)enny. 

Where  the  loan  is  above  ten  shillings,  one  penny. 
On  inspection  of  sale  book — 

For  the  inspection  of  the  entry  of  a  sale,  one  penny. 
On  form  of  declaration — 

Where  the  loan  is  five  shillings  or  under,  one  halfpenny. 

Where  the  loan  is  above  five  shillings,  one  penny. 

This  sum  is  to  be  paid  by  the  applicant  at  the  time  of  applicutiun. 

A  pawnbroker  shall  not,  in  respect  of  a  loan  on  a  pledge,  take  m\ 
profit,  or  demand  or  take  any  charge  or  sum  whatever,  other  than 
those  above  specified  («) 

A  pawnbroker  may  make  a  special  contract  with  the  pawnor  m 
respect  of  a  pledge  for  a  loan  above  forty  shillings,  provided  that  at 
the  time  of  pawning  he  delivers  to  the  pawnor  a  special  contract 
pawn-ticket  signed  by  himself ;  and  that  a  duplicate  thereof  be 
signed  by  the  pawnor.  Neither  the  ticket  nor  the  duplicate  is 
subject  to  stamp  duty  {w). 

213.  If  anyperson  be  convicted  in  a  court  of  summaryjurisdiction 
of  knowingly  and  designedly  pawning  with  a  pawnbroker  anythinn 
being  the  property  of  another  person,  the  pawnor  not  being  emplovd 
or  autho.i«ed  by  the  owner  thereof  to  pawn  the  same  ;  or  be  convicted 
in  any  court  of  feloniously  taking  or  fraudulently  obtaining  am- 
goods  and  chattels,  and  it  appears  to  the  court  that  the  same  hav^ 
been  pawned  with  a  pawnbroker ;  or  if  in  any  proceedings  Mm 
a  court  of  summary  jurisdiction  it  appears  to  the  court  that  any  goods 
and  chattels  brought  before  the  court  have  been  unlawfully  pawned 
with  a  pawnbroker ;   the  court,  on  proof  of  the  ownership  of  the 
goods  and  chattels,  may,  if  it  thinks  fit,  order  the  delivery  thereof 
to  the  owner,  either  on  payment  to  the  pawnbroker  of  the  amoiiiit 
of  the  loan  or  of  any  part  thereof,  or  without  payment  thereof  or  of 
any  part  thereof,  as  to  the  court,  according  to  the  conduct  of  the 
owner  and  the  other  circumstances  of  the  cats,  seems  just(j-). 

214.  The  Act  also  contains  various  provisions  in  relation  to 
offences  committed  by  pawnbrokers  and  pawnors,  but  as  these  pro- 
visions relate  rather  to  criminal  law  than  to  the  law  rplatin;;  to 
pledges,  it  is  not  considered  necessary  to  give  them  in  this  work. 


(e)  Weotion  15,  and  Sched.  4. 


(«•)  Section  24. 


(x)  Sectiun  3a 


CFIAPTEII   IX. 
Of  Hypothecations. 

IkfinUion  and  classification  af  h„pMhrcntian*  '^ruonAvm     Paragrapk 

Section  I.-Of  Charjres  and  of  A„-l  •    215   2,a        gjg' 

..   ni.-Of Maritime Hy^rLs  ..^.^ 

debt  or  enitaKement  L  .  «,h.v.»  /  "PP'^°P"**^d  for  the  discharge  of  a  '"'d  ola«,ifi. 

(281)  does  not  pass  either  an  TL  .  .         ^      -^  ""*  *''*'*'"«®  ""'v'  ")  «on* 
subject  of  the  He'curit^t  the  cr^';  :;  n'L*  '^P^'/*' P^P^^y  i"  the 
but  only  a  right  of  realization  Iwi        ""''  "^'''  "'  Po««e8«ion. 
payment  of  the  dcbtS     An  I    "^  l?"^'"*   P'"*'^*^  •"  <^*««  «f  "on- 
-«mM..  and  thet^tr  IVbTctrr  "^^  '^  ^"'^'^-^  - 

con.st;uctivermrde  1^^^         ^T"*^  '^  ^^P'«««'y  "^ 
discharge  of  a  TrUon  t  '^'f  ^  Wopnated  to  the 

to  be  subjeclilCa  UeiT^'  °'  "*'*''  ^"•■**'«"'  «^  declared 

implied.  K  right  :?  rLrr""\'^^'"™^  =   "°  ^«^*  - 

3:o--.andin-l°l::^-^  P^^e.  . 

"^?^=:^:^t^ssrs^----r^«e 

appropriation,  or  may  or  will  thpr-off     /L T'-  *""*  "^ 

a  third  person     2  fnrJ    7u      *^[  <*>  ^«  •"  the  hands  of 
known  ^Z'ea^yT        '^'P^^i^^tion  is  commonly 

either  b,  a^^ernrotbTrX  S't^el   '^  ''TT 
property.  '  P°"  the  holder  of  the 

P-nU  of  after  «»,uiroJ"pr;^Vty  wt  VnvSS. '"  "'"="  ''  "^  »»«"  tff  t£ 
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..  ^^®*  ^"  Vpothecation,  although  expressed  to  be  an  agreement 
"  for  a  lien,"  does  not  confer  an  actual  lien,  which  is  a  right  given 
by  the  law.  In  such  cases  the  rights  of  the  parties  are  limited  hv 
the  terms  of  the  express  contract  (c) ;  but  nevertheless,  subject  t'., 
the  terms  of  the  express  contract  or  mandate,  by  which  hypotheca- 
tion in  either  of  the  above  forms  is  effected,  and  to  the  special  rijihts 
thereby  created,  the  rights  correspond  with  such  as  arise  under 
actual  liens. 


Section  I. 


Where  a 
covenant  to 
charge  will 
create  a 
charge. 


I 


Of  Chapgres,  and  of  Agrpeements  for  Liens. 


When  a  charge  is  created  by  a  mere  covenant  

Covenant  to  charge  at  a  future  date 

Charge  on  lands  already  sold  charges  the  purchase  money    ..         .. 
Effect  of  covenant  in  lease  to  keep  chattels  of  certain  value  on  the  land 
Charges  or  liens  of  companies  on  the  shares  of  their  members 
Section  16  of  Conveyancing  Act  applies  to  such  charges 
Company's  lien  does  not  overrride  the,  rights  of  third  ^rties  of  which 
the  company  has  notice  . .  ....  . . 

Equitable  charges  created  by  parol  or  by  recital 
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217.  A  simple  covenant  or  agreement  (rf)  to  charge  land  will  not 
create  a  charge  upon  the  debtor's  real  estate  where  no  particular  land 
IS  mentioned  ;  or  where  the  agreement  is  only  for  a  personal,  with 
power  to  call  for  a  real, security;  or  where  it  otherwise  appears' to  be 
mtended  to  rely  only  upon  the  covenant  (c) ;  or  where  the  agreement 
IS  not  based  on  valuable  consideration  (/).  Therefore  a  covenant  or 
wntten  promise  to  give  a  security  by  mortgage,  or  to  sell  lands  when 
required (^),  or  a  mere  covenant  to  settle  lands  of  a  certain  value(A). 
or  at  or  within  a  certain  time,  will  not  amount  to  an  equitable  charj;e. 
It  is  otherwise  if  the  covenantor  agree  to  charge  property  or  the 
income  of  property  already  in  his  possession  (t),  or  such  as  he  mav 
hereafter  acquire  of  a  specified  kind  or  to  be  derived  from  a  specified 
source  (/) ;  or  if  he  point  out  by  a  subsequent  instrument  particular 

..  t^  ^u****"  'fi^'w  \°  ^-  ^-  ^'  ^  ^^  1S.^^yo^  ;  Gladstone  v.  BirUy,  2  M.r.. 

PC  V'/Zr"  ''\^'^^'  ^'  ^''*'*  ^^"t^-  Chambers  v.  Davidso^X  R.  1 
1*.  C,  at  p.  305,  per  Loni  \\  estbury. 

(d   The  principJee  of  these  decisions  apply  also  to  agreements  to  morteasc 
(e)  Collins  V.  Plummer,  1  P.  Wms.  104. 
(/)  Re  Earl  of  Lucan,  Hardinge  v.  Cobden,  45  Ch.  D.  470. 
(?)  Williams  V.  Lueas,  2  Cox,  160  ;  Berrington  v.  Evans,  3  Y.  &  C  384 
d  i^l  fii^TH!?.  "■  ^f"'J  *"•  y^'""-  *2B  ;  Momingian  v.  Keene,  2  De  G.  *  J.  292; 

I  R  19  P  id  '  u"**-  .  '^**'  *'  *'"'*■"■''  ^'■'»*  ^"^^  Co.,  re  Radley  and  BramiU, 
milu 'J:  ''■  •  "  ■'!  ^^^  *^"f''>'  '»"'^'  '^»"«*'  l»»e  company  which  gave  it 
only  as  a  going  concern  had  passed  into  liquidation. 

J!l  ^"f/"  ^S^ff •  \  ^'«^J"»-  *^^  ;  Bavenshaw  v.  HoUier.  7  Sim.  3. 
1  M>  I.  &  K.  68.1,  affirming  4  Sim.  605  ;  Bulltr  v.  Plunkeli.  7  Jur.  (s.s.)  873. 


jwrn-atet. 
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secure  Ids  wife  a  certain  annrv  in  Kr/  '"®""^'  ^^*'  ««***«  t"   ^'^^«18 

the  obligation  wast^S^tTL  a  ew      ''"' "'^''' '"' '"'P^'' 
which  the  husband  died  seiW  in  fL  f.  "T  '^'  "''^  ««***««  «f 
exceeding  the  dower  whi  h  but  for  I,*'"*  °°'^  *°  ^'^  *'"«"»*  "^t 
cl«med.    Andabondcondkio,!!   K       -^f  *^'  '^^  "'g^^'  have 
should  become  ^i^Tt^^^^i^^S!^'''^^^^^^ 
settle  it  on  the  intended  wife  and  thtf        P««f  f  «n,  and  should 
the  real  estate  of  which  he  Lai  sei  T.'  """"  \''^  ^'"^  *°  '^^'^^  ^" 
survived  his  wife  and  marked  aTaLTn^  .r^S-^"  "^^'  '^""^'^  ^« 
t.0  be  for  making  better  p^sfon  forfh       v  °^*^'f  *'"°  **«  '««*«d 
him.    But  an  obligation  rXlti.^'  T'^'^  '^'  '^""'^  «"^'^« 
estate  of  the  covenantor   ^I^aff^/.     .?'  ''"^  ""'^  P^'«°»-' 
possessed,  and  not  such  as  L  no    kT  "'  '^"^  ""^  ^^^^^  *»«  died 
whether  he  had  it  at  the  t. ''°'  'if '^g  *«  ^^'^  at  his  death, 
it  afterwards  (n).     Moreover  a  ll     .""'  f'^'^*'"'^    "^   ^^q-^^ed 
from  an  actu^assi^reTca  Jo  ^"7'^^^^^^       distingished 
proprietaryrighttotSthingchaT^d  andtXf;  '"  ''  "^^"  "'^ 

218.  Where  thecovenant  is  tot  r."""'^'*^^ 
on  the  arrival  of  whXthe  ervel,!;  f "''  ''  *  '"*""  P^"-^'  ^'^  - 
which  he  has  acquired  for  fh!  '^  '•*  possession  of  lands  j""«8«  «» • 

will  ISO  be  a  chrrgfupon  thosIT '  T^ ^  '^^  *^«  ^'^-g^'  *h«e  ""'"^ 

.turned,  .here  a  mln  has  bound  f  f  ^^  ^"^  ^'  ^'"  «^«"  ^e 
J-  something  whicJmav  enable  hr^flf,  ^  T;"-.-*'  -^ 
he  acted  with  the  view  of  fuWIhn!  >  o  .  ^''  obligation,  that 
covenant  to  pay  moTev  to  tn.^  ^  u  ^  '^"^  ^^«^«  there  is  a 
of  lands,  or  I  l^Z  anSlT lands'  '"^  T  '"  *^^  P"^^^-« 
chases  lands  but  does  not  settt  !h  '  ""^  '^"  covenantor  pur- 

will  be  taken  to  haTe  been ti^chr.''  ^V^'  '"""^y'  '^'  ' '«d« 
^c  subject  to.  the  covenanLrlirf  '".  P«^°""*»««  of-  and  will 
l-ently  to  the  covenant  a„dL  .?A  ""''  "^^  '^^'^^'^^^  subse- 
"th  the  presumptr  that  the  T^'  "••  "^ » '^^""er  consistent 

^ereforeLrewLno  ha    *  u  °^^r  7''  V""^^  '^'  ^--«»t- 
^a«  entitled  at  the  date  of  tf.  *^  ""^''^  *^«  convenantor 

«  he  afterwardstbtain^i^  ITer '(^  T^ '  ^'^"^^^^"^^  "^ 
^  "ot  arise  where  the  settlement  co^tl  Jnt  fprrrd  t 

fJ';'l^»rlof  Wint^rton,  3  Bro.  C.  C  493 

|»  A,«rf*„„  V.  S„,w.  4  R,^  3,7'-    "^  «•  C-.  1  WU«.  (A.  161 ;  7  Taunt.  538. 
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OF   SECURITIES   BY   CONTRACT.  [PAllT  II. 

an  express  trust  to  purchase  lands ;  nor  on  any  covenant  by  the 
husband  to  purchase  and  settle  («).  And  the  expenditure  of  money 
by  the  covenantor  in  building  upon  the  land  of  the  covenantee 
will  not  be  admitted  as  a  satisfaction  of  the  covenant  to  pav  the 
money  to  him,  where  it  does  not  appear  that  the  outlay  was  so 
intended  (<). 

219.  And  an  agreement  to  charge  a  mortgage  security  upon  an 
estate,  which,  at  the  date  of  the  agreement,  has  been  sold,  will  bind 
the  interest  of  the  person  who  makes  the  charge,  in  the  purchase 
money  (m). 

220.  No  charge  will  generally  be  created  by  a  covenant  in  a 
lease  to  keep  chattels  of  a  certain  value  on  the  premises  as  seciiritv 
for  the  rent,  as  against  the  assignees  in  bankruptcy  of  the  covenantor 
claiming  by  virtue  of  his  reputed  ownership  {v) ;  though  it  seems 
that  such  a  charge  may  arise  where,  by  reason  of  the  custom  of  the 
neighbourhood  to  insert  such  covenants  in  leases,  possession  of  the 
chattels  by  the  tenant  may  not  be  prima  facie  evidence  of  unin- 
cumbered ownership.  ^ 

221.  A  charge  on  the  shares  of  its  members  can  be  conferred 
on  a  company  by  appropriate  words  contained  in  its  articles  of 
association  or  deed  of  settlement.  Thus  an  express  charge  so 
conferred  in  respect  of  all  shares  registered  in  the  name^  of  a 
member  for  his  debts  due  to  the  company,  with  a  provision  that 
while  he  remains  indebted,  his  right  to  transfer  the  shares  is  to 
be  dependent  on  the  approval  of  the  directors,  is  valid  (x) ;  and 
may  apply  even  to  present  debts  (y).  But  no  luch  charge  will  be 
acquired  by  a  company  upon  the  shares  of  its  shareholders,  merely 
by  a  provision  in  the  deed  of  settlement,  that,  before  the  shar^ 
can  be  transferred,  all  debts  due  from  the  holder  to  the  company  must 
be  paid :  nor  it  seems  by  a  provision  that  the  shares  shall  be  forfeit«d 
if  all  such  debts  be  not  paid  on  demand  {z). 

Where  such  a  charge  has  been  created  it  may  be  discharged  by  a 
new  arrangement,  t'lC  terms  of  which  are  incompatible  with  the  re- 
tention of  it,  a  question  which,  of  course,  depends  upon  the  circum- 
stances of  each  case  (a).  Such  a  charge  does  not  extend  to  shares 
held  in  trust  for  a  debtor  to  the  company,  even  where  the  articles 
state  that  the  charge  is  to  be  for  moneys  due  from  a  registered 
holder  "  or  other,  the  person  for  the  time  being  entitled  to  such 
shares  as  against  the  company  "  (b). 

(»)  Leneh  v.  Ltneh,  10  Ves.  511. 

(<)  Wilu  V.  OrMham,  2  Drew  238. 

(11)  Exp.  Sogers,  2  .lur.  (n.s.)  4«0  ;  8  Do  G.  M.  4  G.  271. 

(v)  ShuttUworth  v.  iJemaman,  1  De  G.  Ac  J.  322. 

(x)  He  Oeneral  Exchange  Bank,  L.  R.  6  Ch.  818. 

(y)  Alien  v.  OM  Eeefs  of  Wett  Africa,  Ltd.,  [1900]  I  Ch.  656. 

(z)  Jt€  Dunlvp,  Duniop  V.  Duniop,  21  i;n.  D.  oS3. 

(a)  Bank  of  Africa  v.  SalitAunj  Gold  Mining  Co.,  [18921  A.  C.  281. 

(6)  Be  Perkin*,  Exp.  Mexican,  etc..  Mining  Co.,  24  Q.  B.  D.  613. 
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CHAP.  IX.J 

^^^.  It  would  seem  that  whem  «„«».     i, 
Conveyanci.^  and  Law  of  Property  W  l^^T  r"^*'  ^  ''  "^  ^^'^  ^""--^^ 
shareholder  the  right  to  have  Lm  twS^J^T    ''  '"^  ^"^''*  *^«   ^"*** 

90Q    XT  .   ■  .  wanaierred  to  a  nominee  (c). 

*«a.  JNotwithstandinc a  claiisp  .„♦;.„     x-  .        .  Section  15  of 

to  the  company  "a  fi^f  tn?  "*'''^^'°'*«■^•^'a«o°.givin.'^'°".^''J■ 

at  law  and'in  Uy  upo^eve^Xel  "^"..^  ^^"««  a^allab";  S  t^ 
holder  thereof/ Vco^nyeTnnot  in  t'f  ^"^  ^'"""^  the '-'"''"f  «• 

become  due  from  the  sLeUefC  no'l^    °'."°"^^^  "^^^^ 
mortgage  of  the  shares  made  by  him  ^1\     i     ,        *°  equitable  overri,le  the 
advances  made  by  the  bank  (e^)'     Thas  be 'n    '  ^^"'^  ?"""*>'  --  &%;. 
above  principle  does  not  apply  f  Zrn  '^^^'''^  ^'^  '^^^  '!»«  f  '^^'^'^  '* 

to  authorize  the  company  E^         company's  regulations  profess  ""^  "°"^''- 

m  wider  terms  thanXsTofs  To  ;;th?"^''^  "«^*«  ^^-S  th- 
merely  prohibit  the  insertion  of  e^Jt^^^^^^^^^         ^\«^^«62,  which 

a^nctionisinconsistentwiththT^:^:!-^^^^^^ 

o'Her  eV,^uroratr;^rwr^^^^^^^       ^^  P-^  o-.-. 

agreement,  or  are  referred  toTJ^^  5    7        '"''^''*  °^  *  «^P"ate  ^^ 

ofwWchthesecurityisXldt^rise^t^^^^^^^ 

joined  m  assigning  their  Nornrif  „     '       T^      ^'  incumbrancers  had  «cit"L 

be  secured  by'Tufs^^lrm'r^Lr^t^^^  *^*'  *^«^  «^°"ld 
and  were  held  entitled  to  an  Sbre  h  J'"  °'""  ^^^^"^^^  ' 
brancers.  So  a  charge  upon  realTat  f  ^^  ^  "^""^  ^°*"«»- 
bond.  by  a  recital  thereirSthe  owi '"  ^^^  "^  '^'  ""^^^'^  «*  » 
the  estate  under  a  certain  wi?l  utf  thf  '^  '^''""^^  P""^«*  °^ 
promised  the  testator  to  prlylC^  u,""""""  ^^«'«°f  l'^  had 
rentarisingunderalea^^ClS 'L \^^^  «°  ^^^  *he 

m  the  assigmnent  a  recill  Zf.  ' '''^'*«' W' tl»«e  being 

covenant  for  further  a^id  o  thr'^*^"*^  '"^°'*«^'  »°d  f 
to  be  in  equity  a  coye^"ril  '■'°*'  *^"  *'^^^°«°*  ^««  held 
^thin  th7rulJs  of  e^ZLTZZl^:''''''''  *"'  *'''  ^*^^  *^  ^« 

ZL?^'^  V.  Jfo/<.  9  h\  C-'sT"'  '°"°*'"8  '''°  K^"*^"*!  principle  uS 
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Section  II. 
Of  Equitable  Assignments. 

Hote  equitable  atsignmtntt  may  be  crtated 226 

DittinetioH  between  equitable  attignments  and  bills  of  exchange      ..         . .  226 

Equitable  asaignu  not  bound  to  use  same  diligence  as  holder  of  a  bill        . .  227 

Essentials  to  validity  of  equitable  assignments  228 

Order  bff  a  firm  directed  to  a  member  thereof [  229 

Charges  on  particidar  fund  must  be  clear 230 

Assignment  of  closes  in  action  formerly  invalid  at  law  but  not  in  equity    . .  231 

Effect  of  Judicature  Act  as  to  assignment  of  chases  in  action  . .  282 

Quare  whether  choses  in  action  can  now  be  assigned  verbally  ..         , .  233 

Debtor  with  notice  of  equitable  assignment  is  bound  to  pay  assignee  . .  284 

225.  An  equitable  assignment  may  be  made  either  by  an  agree- 
ment between  a  debtor  and  his  creditor,  that  a  specific  chose  in 
action  or  chattel  which  is,  or  will  be,  in  the  hands  of  or  due  from 
a  third  person,  and  which  belouRS  to  the  debtor,  shall  be  applied  in 
discharge  of  the  debt  (h) ;  or  by  an  order  given  by  the  debtor, 
whereby  the  holder  of  the  fund  is  directed  or  authorized  to  pay  it 
to  the  creditor  (/).  And  it  may  be  made  either  by  writing  or 
verbally  (m) ;  no  particular  words  being  necessary  (n)  so  that  the 
intention  be  suflBciently  expressed  (o).  There  appears  to  be  no 
distinction  in  principle  between  an  equitable  assignment  out  and 
out,  and  an  equitable  assignment  which  is  intended  to  operate  as  a 
security  only ;  and  though  many  of  the  authorities  here  cited  deal 
with  transactions  of  the  former  class,  they  may  be  regarded  as 
applicable  to  the  case  of  equitable  assignments  by  way  of 
hypothecation. 

226.  An  equitable  assignment  made  by  means  of  an  order  to 
pay  a  sum  out  of  a  particular  fund,  and  not  to  pay  the  fund  itself, 
does  not  operate  as  a  bill  of  exchange  within  s.  32  of  the  Stamp 
Act,  1891,  unless  the  fund  is  held  by  the  party  to  whom  the  order 
is  addressed  upon  the  terms  of  applying  such  fund  as  directed  bv 
the  order  of  the  party  entitled  to  it  ( p). 

(i)  Row  V.  Dawson,  1  Ves.  Sen.  331  ;  Lett  v.  Morris,  4  Sim.  607  ;  Exp.  Flomr. 
4  Deac.  &  C.  449  ;  Rtecard  v.  Priehard.  I  K.  &  J.  277  ;  Exp.  BeU,  17  I..  .1.  Bk.  9; 
Br%ce  V.  Bannister,  3  Q.  B.  D.  569. 

(/)  Row  V.  Dawson,  1  Vcs.  Sen.  331  ;  Bum  v.  Carvalho,  7  Sim.  109;  4  Mvl.  * 
o^k^'.^r"'^??'  ^-  ^«"»*y.  2  Moo.  A  So.  473  ;  Exp.  SUivard,  3  Mont.  D.  &  Deli. 
iM ;  RodKk  y.  Oand^ll,  1  De  G.  M.  &  G.  763.  per  Lord  Tbubo  ;  Diploek  v.  Umnmmd, 
2  Sm.  &  G.  141 ;  5  Dc  G.  M.  &  G.  320. 

(m)  TibbiU  V.  Qeorge,  3  Ad.  &  El.  107  ;  QumeU  v.  Gardner,  9  Jur.  (s.s.)  1220: 
and  see  Riccard  v.  Priehard,  1  K.  &  J.  277. 

(n)  Raw  V.  Dawson,  1  Ves.  Sen.  331,  per  Lord  Hardwickb  ;  Bell  v.  London  i- 
North  ttestem  Rail.  Co.,  15  Beav.  548,  per  Lord  Roxilly  ;  see  Uopkinson  v. 
Forater,  L.  R.  19  Eq.  74. 

(o)  Choume  v.  Bayli^,  31  Beav.  351. 

(p)  Sec  Brice  v.  Bannister,  3  Q.  B.  D.  569  ;  Bucf:  v.  Rohwn,  3  Q.  B.  D.  686 ;  .idam' 
V.  Mof^in,  11  T..  R.  Ir.  140 ;  Fi^htr  v.  Culvtrl,  27  VV.  R.  3i>I,  and  c/.  Dipioci 
V.  Hammond,  5  De  G.  M.  &  G.  320. 
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227.  The  equitable  assicnei.  nf  a  ^  u*  •  .  ^^' 

«  to  the  obligation  of  ul^di  iLn      "  ""*  '"  ^''^  «*»«  P««ition  /-ann^p*. 
exchange  or  promissory  no""     but' T'  "'  '^'  ''"'^"  °*  »  bill  of   28^80 
he  is  chargeable  with  wijful  defauJt  (7(1764^'''  '"  ^'''"''^"'  S"'*''"^- 
228.  An  equitable  assignment  will  nnt  h.      i m  JK^ged 

•n  engagement  both  to  pay  the  debrlnH,        ''*'"'•  ""''«  »here  be  t°  "« 
f«nd(r).  and  to  the  pe^on  whf  oC^ 

ll.ereforetheassignmfntofth:bentto^ 

|snot Rood  as  an  equitable  assignment  M  tZ  *°  '"^'^^  » '«*"■  ^^-"'- 

Ijound  by  the  original  contra^  ^     '8^  ir       ".°  P"*'""'"  ^""^ 

the  exact  amount  either  of  the  debt  tail    ''^"      """'''">'  *hat 

^h^.  is  directed  to  be  paid.  shtiVbVaSn-e^  ji/^^  ""*  ''^ 

^heholder^f^r^LrtiThrttoIr"  ^"^^'^^^^'  «'*^o«^"h  0..  . 
partner  in  the  firm  to  wh.nh  tiT    \         ^^'^  ^'^^  addressed  was  a  ^^  *«  » 

tam  tie  giver  ot  the  order  (x).  "^       ■  '^ '»«"«  at  a  distance 

B-Sfio?!,:  'S^Z'uV  Sff '"  ,'"2"  *•"  <>»  "»decb^» 
l»  been  relied  on  lu  ,n  .uthorit,  .t  ?"  °'  '"'*  "■  ^"^  (.V)  f".""^ 
«ted.oa,eeo„e,>ee:"„f;S  tt   .',r"  f.'"'"™'  «■■»  S""'" 

-"lity  laid  down  no  such  »^™r„ml  v*"?"' '  ''"'  ""  "»  i» 

>l»tth.r.m„„b.someip3,lS?°'' ''  •  '"'' "  "<"»'<'  ««■» 
wnl  of  the  consignee,  E^t  S  ^™"°'"'^'"""'°ri«<l 
™i».t  bill,,  .„d  proni  .irJto  lo^*°f !."'  ''"'"«  ''«°  »«"« 

W"..  A  letter  to  the'h^ldtTl  ,"°,'"  ''™'  "'  ■>'"- 
("rtcular  per«,„  i,  .  „,.i^,  *'  °     *«   '"nd,  stating   that   , 

■-'.nm.i™.tiont„th.creditor^h;hurbt"th.Tri°l!::lj 

M^.'":^^'^-/- *'•'"•'"  ^™'-■"■ 
s-.f^'i'- "-—.-.  ^ .,«.  .«,„ 

f)  Sayntr  v.  Harford,  27  L.  J.  Ch  708  •  .1  T       / 

*)  4DB  G.  P.  &  J.  409  .  32  i     T  J!  '''•'^^  '*^- 


i 


T^IS''^3iP^ 


^iri 


""Tttc^'-jfli^n?  A-.i 
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formwlT  not 

awignable 

•tbw 

but  aliUr  in 

«quity. 


arrangements  for  payment  of  the  debt  out  of  the  fund  over  which  he 
Htill  retains  the  control ;  nor  a  promise  to  pay  it  out  of  a  particular 
debt  or  fund,  if  such  an  arrangement  is  under  the  circumstances 
countermandable(&) ;  nor,  for  the  same  reason,  a  direction  to  apply 
the  fund  where  no  consideration  is  proved  (c).    And  the  debtor'^ 
statement  to  the  creditor  that  the  arrival  of  a  certain  expected  ship 
will  put  him  in  funds  to  adjust  his  account,  or  a  direction  in  a  bill 
of  exchange  to  place  it  against  a  particular  account,  will  be  equally 
inoperative  (d).    Nor  is  an  assignment  created  by  giving  an  authoritv 
to  a  person  without  interest  in  the  debt,  to  receive  it,  thou^'h  be 
promise  to  payit  to  the  creditor  of  the  person  who  gives  the  authority ; 
because  such  a  transaction  embraces  neither  a  direction  to  the 
person  who  owes  the  money,  nor  a  direct  agreement  between  the 
debtor  and  the  creditor  («).    If,  however,  there  is  a  sufficient  indica- 
tion that  the  supposed  assignee  is  to  have  the  benefit  of  the  fund 
or  chose  in  action  in  question,  in  addition  to  relying  on  the  credit 
of  the  assignor,  or,  as  it  is  sometimes  put,  is  to  be  paid  "  out  of  the 
fund  "  as  distinguished  from  "  when  the  assignor  gets  the  fund." 
a  valid  equitable  assignment  is  dreated,  provided  that  the  transac- 
tion is  for  value.    The  intention  must  be  that  the  property  shall 
pa8s(/).      A  cheque    is    not    an  equitable    assigimient  of  the 
drawer's  balance  at  his  hankers,  being  in  the  nature  of  a  bill  of 
exchange  (g). 

231 .  A  chose  in  action  was  formerly  not  capable  of  b<  -'ig  assigned 
at  law  without  the  express  or  implied  consent  of  the  holder  of  the 
fund  to  apply  it  to  the  purpose  pointed  out  by  the  assignment, 
except  in  the  case  of  assignment  made  valid  by  custom  such  as  bilk 
of  exchange,  or  by  statute  (14f9).  In  equity,  however,  the  assi^ee 
of  what  is  termed  a  legal  chose  in  action,  that  is  to  say,  a  thing 
recoverable  in  a  court  of  law,  could  obtain  an  authority  enabling' 
him  to  sue  at  law  in  his  assignor's  name  ;  and  the  assignee  of  a  chose 
in  equity  or  equitable  chose  in  action,  that  is  to  say,  a  thing  recover- 
able in  a  court  of  equity  only,  rmild  sue  in  the  Court  of  Chancery 
in  his  own  name,  provided  alwa>8  that  he  had  given  notice  to  the 
holder  (A) .  Such  an  assignment  would  stand,  though  the  person  who 
gives  it  become  bankrupt,  or  die  before  it  reaches  the  holder  of  the 


(6)  Makd-n  w  8eoU,  3  Hare.  39 ;  Field  v.  Megaw.  L.  R.  4  C.  P.  GOO ;  tnd  tee 
Thonum  t.  e.,,npton,  I^  R.  Q  Eq.  407  ;  L.  R.  6  Ch.  6S9. 

(c)  Exp.  HaO,  re  Whitting,  10  Ch.  D.  616. 

(d)  J(me*  V.  Starkey,  16  Jur.  610 ;  Exp.  Carrvthert,  rt  Higginton,  3  Do  G.  ft  Sm. 
670 ;  Sdbey  v.  OUier,  L.  R.  7  Ch.  696 ;  App.  Phdpa  A  Co.  v.  Comber,  supra. 

(e)  Bodiek  t.  OandeU,  12  Beav.  326  ;  1  De  G.  M.  ft  G.  763. 

( / )  Gorringe  v.  IrweU  India  Rubber,  etc.,  Workt,  34  Ch.  D.  128 ;  Re  Casey'*  Palenli, 
Situiart  ▼.  CMey,  [1802]  1  (A.  104  ;  Tailby  v.  Official  Receiver,  13  App.  Cm.,  at  p.  543. 

{g)  Hopkinnon  t.  Fonter,  L.  R.  10  Eq.  74. 

<A)  See  White  and  Tudor's  Leading  Cases,  6th  ed.,  yoL  iL  p.  836. 
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good*,  or  can  othemise  b«  ./,f-j 

between  the  assiirnnp  .«  i  °°  '•^-    '*  «^ouid  also  Im  „«^ 

^  *k    *      ,  assignor  and  assiffnee,  without  ««»•  ^  *      ^  ^'^  »»  ^oniMi 

erf  the  fund  (*);   though  to  preCZ  2^f°^^  ^^^ 

P*y«ng  the  fund  to  the  awignoVlt  i«  L  ^°'  ''■°°»  afterwards 

be  given.  '''8°«'^ '»  »  Proper  that  «uch  notice  HhouS 

Aod-  As  aU  courts  now  t  u 
^M  beany  conflict.  th^iTCf "  ll^''^/^  J^'^^  (0-  and  if  E.ect  or 
»ft«  giving  notice,  whether  written  Tn?"''  thea««ignee  can.  i"d^t«r. 
mbs  own  name.    The  Judicat^Act  how;:"'  '''  originffdebto  ""*• 
prov«,on.  the  object  of  which^tfirtaT'^'^'"*'^ «»?"»« 
««gnee  ,n  the  case  of  a  limited  cla«  '      *       '  ""^^  °^  '^^ 
t^t  Act,  any  absolute  assignment  h/    ."««°°»ent8  (n).      By 
of  the  assignor  M;,,^,^'«^7^^^^  under  the  hand 

.n^  debt  or  other  legal  chos;  in  actl  of  wh    k"«'  °"'^^  ^^«2)  of 
wnting  shall  have  been  given  to  thJTC      ^"''^  *'P"««  notice  in 
from  whom  the  assignoj  would  h.v^'  *""'^  °'  °ther  penj^ 
cl^msuchdebtorch^einacul  2ll^\*°*'"^  *°  '«ce^eT 
.  .11  equities  which  would  ZTi^f.^,^^^:^'  ^°  '**  ^«"^i-" 
nght  of  the  assignee  if  the  Act  hadtot  n.     !fv    °  P"°"*^  *>^«  the 
nght  to  such  debt  or  chose  in  acttn  flomTn  ^*°  *"'"'*'  '^«  '««*' 
.nd  aU  remedies  for  the  same  l^T.l        ^^  ^^  °^  «»cl»  notice 
"thout  the  concurrence  TieatLr?  *°>^*^  *  ^-^^^e 
iebtor  trustee  or  other  person  hable?nCn»..'?^'*^'  *^»*  «  the 
» action,  shall  have  had  notice  thaT  s^r  °^  '"'^  ^«^*  °^  «ho«e 
7  the  assignor,  or  any  one  Zi^t  unH   T^**^*  "  ^'P^^d 
PJ-m,  or  conflicting  claims  tTc^  debr„   '"k  °'  '^  "^^  °*h- 
« i  be  entitled  to  call  upon  thelvertl  cU     "^"^  '"^  **'*'°"'  h« 
ke  may  pay  the  same  ilto  themllt^rff'  **^  •'^*«^'«''<J' 
-..  of  the  Acts  for  the  relief'^f^J^^S  ^  '"^'^«  ""'^^  *^« 

effected  except  in  writi^    L  1*  S  J'  ?^  "^  *«*'°°  ^*n  now  &« 
^ent  appears  to  have  Ln  pnUo^Z'dt^^''  ^°'^"«^'  °«  «^  "* 
•ck  18.  It  ,s  submitted,  untenable     I^^         P^'*  °^  *^«t  view  -"g-^blo 
'10  intention  to  alter  the  oW  law  tL  ^PP'^^*"*^^^  that  there  ^'^"^^• 
W  be  effected  by  word  of  mouth  *^«^e°t  of  a  debt 

"^ncement)  Act.  1874  o'^'sTk '!J  ?°  i"l'  '"'»  No^.   1,*    1875    t  ^• 
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Par<vm«kt  As,  under  this  Act,  an  absolute  8i«i>jnment  passes  the  property  in 
2S8— ira4  the  chose  in  action,  it  is  not  an  hypothecation  (215)-  If  the  atwJKn- 
ment  purport  to  be  by  way  of  charge  only  it  will  operate  as  hcrpto- 
fore  ;  but  if  it  purport  to  be  absolute,  the  assignee  may  take  advan- 
tage of  the  section  in  question,  as  the  property  will  pass  even  although 
the  assignment  contains  a  proviso  for  redemption  and  re-assignment. 
i.e.,  is  in  fact  a  mortgage  (q)  (152). 

234.  When  a  debtor  has  received  notice  of  an  equitable  aiwijrn- 
ment  of  the  debt  he  is  bound  to  pay  it  to  the  assignee,  although 
the  latter  refuse  to  give  him  an  indemnity  ;  and  it  is  no  excuw  for 
bound  to  pty  jpfuggj  ||n<j  for  payment  to  the  assignor,  that  he  has  brought  an 
action,  to  which  the  debtor  has  no  legal  defence ;  for  the  court 
will  indemnify  him  by  making  the  wrongful  claimant  pay  the  conts. 
And  the  fact  that,  after  the  assignment,  the  assignor  has  become 
bankrupt,  or  has  made  a  composition  with  his  creditors,  makes  no 
difference  (r).  But  the  holder  of  the  property,  even  though  he  have 
accepted  notice  of  the  assignment,  is  not  bound  to  deliver  it  to  the 
assignee,  unless  the  assignee's  title  be  complete  according  to  the 
law  of  the  country  where  the  property  is  situate  («). 


Debtor  with 
notice  of 
equitable 
•ignment 
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PABAOIAra 

Nature  of  boUomrp        235 

Bottomry  Kow  ertaled 296 
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What  advances  eannei  be  secured  by  bottomry  246 

Ship  mtt»*  be  the  contemplated  security,  but  no  express  agreement  that  the 

bond  is  to  operate  by  way  of  bottomry  is  essential  248 

Debtor  to  ship  who  makes  loan  on  bottomry  can  only  daim  on  the  bond  the 

balance  over  his  debt         247 

Loan  must  be  risked  on  the  ship  248 

Intention  to  incur  marititne  risk  may  be  implied 249 

Implication  from  reservation  of  maritime  interest 250 

By  whom  a  bottomry  bond  may  be  granted  251 

iq)  Tancred  v.  Delagoa  Bay  Co.,  23  Q.  B.  D.  239 ;  diupproving  Naliomil  Pre- 
vincial  Bank  of  England  v.  Uarle,  6  Q.  B.  1>.  B26 ;  and  following  BurUnson  v.  Hull. 
12  Q.  B.  I).  347. 

(r>  Hidchittsm  v.  Hcyicvrth,  9  Ad.  S  El.  375  ;  Jonesy.  FarrfU,  1  Defl.  4  J.!0«: 
subject  to  the  statutory  provision  as  to  conflicting  claims,  supra. 

(«)  Sichell  v.  Ba^uid,  10  Jut.  (n.s.)  llOii. 
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rat  vOiat  purpotes  and  in  wkni  J2  *  ""  AoWomry 

Awrf  )iM.y  be  valid  even  wh,M  J  VT"'^  '"ottrnphted     . , 

^ ^"^  ••284 

285.  Maritime  hypo^hecahnn  ~,       l    . 

Bottomry,  or  hottomage,  is  »  secrif,,  ,  bottomry, 

been  used  among  Sm  na  oT  f^;:'""'  '•^™  ""'  ^^'^  has 
by  wluch.  formerly,  the  keel  or  bottom  7 *;""?'  *'^*''J'""^^'  ""'J 
her  entire  fabric,  rigging  and  stores  S^/  ''"P  **  representing 

specifically,  and  «ometiLs  the  elr«iT^^^^^^^  °''«"'  «"  ^^^^^ 

repayment  of  money  advanced  iT^  ''^  *  "^""^^  '"f  the 

;1.er  purposes  neceLary  f^  th  sa^  V''^""' "'  *^«  ^'^'P.  <>'  ^or 
It  «>*}'  be  defined  as  the  hvll  ^-  P'*^^*'"*'""  of  her  voyage 
-th  or  without  its  4L'TStTn;'  *  "''^  ''^  "^^  ^^^ 
or  the  payment,  in  the  Ur^]2t\T  r^"  ^'^'  '"  *  «^""ty 
er  destination,  of  a  debt  conttct^  fo  T  *""?'  ""^  '^'  ^^'P  «* 
f«  the  preservation  of  the  shiDTnH  .K  ^-^  '"PP'^  °^  necessaries 
'be  debt  being  lost  in  ciTof  L  ^  ^"  contmuacce  of  the  voyage 
'^ebt(whichfsgeneraSr:r:^^7r^*^^^^^^  «^'P-    ''  -•'- 

•«t  none  against  the  owner  (u).  "         '""'^  *«»""*  *h«  'n««ter. 

286.  Bottomry  is  effected   h 

"Jtom^  bond,  signed  by  the  mSce^  a'nTihir'"'""'!'^'  ^"^^^  •Botton^ 
<.nd  may  be  executed  on  land  fz)     It  ^      T^  "'""  ^'^  ""'J"  '""'"^^ 
^ot.able  instrmnent  in  court^  of  eouitl  ^•".'^/^^^^  treated  as  a 

I  n.  J.,  *"•/»««»,  «  P.  D.  6.  •  '  **  "*»»«»/,,  3  W.  Rob.  108  • 

j*^/W«c«,,  5  G  Rob.  Ad.  102 .  r*.  wiu-       « 
■'•"licture  Act,  1873.  s.  2S  {^. '  """•'  *'"*''■  '<«• 
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287-  No  particular  form  in  neceaaaiy  (a)  (or  the  bottomry  bond 
but  there*  muat  l>e  a  maritime  ri«k  to  be  awertained  from  the  contents 
of  the  iiiHtrumcnt  (b).  An  inatrument  in  the  form  of  a  bill  of  ^a||• 
may  operate  by  way  of  bottomry,  if  hypothecation  were  intended  (r) , 
but  not  if  the  intention  were  to  affect  a  rtale  (d),  A  bill  of  exchaiiup 
will  not  operate  by  way  of  bottomry,  thouHh  it  be  ^iven  for  mone\ 
borrowed  fur  the  repairs  of  the  Hhip,  and  refer  to  auch  repairs  (t). 
It  heemu  that  an  agreement  for  a  bottomry  bond  may  be  enforcni 
in  the  absence  of  a  complete  hypothecation,  if  money  have  hvnn 
bond  fide  advanced  for  the  necessity  of  the  ship  on  the  faith  of  the 
agreement  (/). 

288.  A  bottomry  bond  may  be  valid  although  its  executioti 
preceded  the  loan,  if  the  lender  pledged  his  credit  for  the  paynu-nt 
of  the  money,  and  paid  it  in  due  time  (y) ;  and  although  its  t'XtHn- 
tion  followed  the  loan,  or  even  the  commencement  of  the  voyage, 
if  the  loan  was  made  on  an  agreement  for  bottomry  (h).  And  if 
originally  valid,  it  i.s  not  affected  by  the  agreement  of  the  bondholder 
to  purchase  the  ship  (i).  But  if,  by  agreement,  the  time  for  payment 
be  postponed,  the  contract,  being  no  longer  founded  on  the  nee.  >-it;, 
of  tht>  ship,  is  only  personal,  and  has  no  validity  as  a  bottomn- 
bond  (*). 

289.  Bottomry  bonds,  for  the  benefit  of  shipowners  and  for  the 
advantage  of  conunerce,  are  greatly  favoured  in  maritime  courtM ; 
and  where  there  is  no  suspicion  of  fraud,  every  fair  presumption  is 
to  be  made  to  support  them.  Such  parts  of  them  as  are  inconsistent 
with  the  rules  of  bottomry  may  also  be  rejectdL,  without  affectini! 
the  validity  of  the  security  (I).  The  Admiralty  Division  of  the 
High  Court  exercises  a  jurisdiction  in  rem  in  respect  of  all  such 
hypothecations  as  possess  the  essential  requisites  of  bottororr, 
including  all  matters  respecting  freight. 

240.  Question  which  arise  upon  contracts  of  affreightment 
made  with  the  masters  or  owners  of  foreign  ships,  or  concemini.' 
the  authority  of  raasters  of  foreign  ships  with  whom  good.s  have 

(o)  The  AUxander,  1   Dods.  278.  ptr  Ix>rd  Btowkix  ;    TKe   Mary  Ann,  L  R. 
I  Ad.  ft  E.  13  ;  2>er  l)r.  Lushisotojj  ;   Tht  Crcilie.  4  A»p.  M.  C.  78. 
(6)  Per  Dr.  Lcshisotok,  The  Mary  Ann,  L.  B.  1  Ad.  &  E.  at  p.  U. 

(c)  Johnson  v.  Shippen,  2  Lord  Raym.  982 ;   1  Salk.  35. 

(d)  Ridgway  v.  RabtrU,  4  Hare,  100. 

{()  The  Etnro,n,  2  C.  Bob.  1  ;  Exp.  Halkett,  3  Ve*  ft  B.  135  ;   19  Vefc  474. 

if)  The  Alexander,  1  Dobs.  278  ;  see  T*«  Aline,  1  W.  Rob.  HI. 

(g)  The  Royal  Arrh,  Swab.  269. 

(A)  The  La  Ysabel,  1  fXxU.  273 ;  The  Vibilia,  1  W.  Rob.  1  ;  The  Tridff. 
1  W.  Rob.  29. 

(i)  The  Helgoland.  Swab.  491. 

(*)  The  Royal  Arch,  supra. 

{I)  The  Avgutta,  I  Dod«.  283  j   J"**  0»manli,  3  VV. 
(/Vince  Qeorge),  4  Moo.  P.  C.  21,  ptr  Lord  Campbell. 


Rob.  198  ;    Smith  v.  Unid 
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been  shipped,  are  determine)    m  »k      t. 

the  contrary,  by  the  ..;S.p^^^^^^^^^^  t..  .,^„^ 

be  nude  in  £n«|,ud ;   ,rj  not  L  ?J^  ?""«'*  **""^°nt«^t  840-sfill 

«lmini«t«red  in  England  (m).  ^         '**''"■•'  '**  '"•""'n-  ••^ 

241.  TTie  hypothecation  bv  w>v  «#  k  .* 
botton,  of  the  Hhip.  operates  :po„^U.fwtT  "'  w''"'  '*"^'  "'•««^»<»-v 
«d  .torea.  including  such  an  Tv  h. v  T^T     "*"P  '"*'»  '*''  "««'nK  L"'""  '"^''"'- 
for  ^fe  cu-tody  (n )'    uZ  Z  Zl  'j:- ^'"[--^ly  detach.^'  ^^Z' 
mention  of  the  freisht   th«  t.^:  w     m.         oyP*^tnecated  without  *""»««"•• 

f-«ht.  be  hypothecated.  the^re"ghtTt'o.  '"'^'  "  T  ""^ 
and  freight  m  the  other,  will  Btill'be  ^u-  , ^f.^:],-  "  '  '  '^  '^P 
apphed  ,n  diHcharge  of  the  bond(p)  '^'  '*''■••'  "»     ^^^ 

Freight  eam.<l  from  sub-ship^ri'  .f  .       .    ,:,,   ,, 

hecharterer8,Ksliable.a8  against  thcn.f.a  b  .■  '.  I  "-""'  ^' 
.0  secure  advances  made  after  the  d       o   th.  '   "*"    '^"'^ 

Freight  earned  on  a  voyaue  suKk  '  ■';'r''^rp--  ty  jy). 

bottomry  bond  wa«  graS^J"  tl^:"'  V  !''"'  ^-  -l"eh  the 
;je  freight  earned  onTttSar^o";:^  t''  ^  ''  '."  ^^'  « 
the  shipowner  without  the  consent  of  ^Z  5!     .       •""  '*'^"'  "^  ''X 

freight,  to  the  deduction  of  which  tf.;  -t      '"""""'*  P'^""""""  "" 
^l-rterparty.  wUl  not  be  Iwet  tl  W^"^"  "  "*^'«  ""d«'  ^h" 

^^  advance  of  freight  b^a  char^^r  ^  tT'"^     ^^i'^' 
"penses.  under  a  oharterLrt/^l  '  f^  '^"  T'''  ^°'  ""^^^^^O- 
be  good,  in  the  absence  ofCud^!  *     !  «  bottomry  bond,  will 

-"rity  might  have  been^Xn^Tat^'tTd''"'?'/''^ 
«me  purpose  {/) ;   but  the  bondhoWp/l  f  •         '"*'*«  ^"f  the 

awunst  the  own*;  (u)  '^'^^holder  has  a  claim  for  such  freight 

(«)  The  Oaetano  and  Maria    7  d    n    ... 

WI<L.;wI>r.  LusmsoTon'. 
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[part  n. 


I'aragraphs 
241—843 

Caij^o 

aometimes 

bound 


E!nential8  of 
A  bottomr}' 
bond. 


owner  of  the  ship  which  caused  the  loss,  in  discharge  of  his  liabilitv 
for  freight  (x). 

242-  The  cargo  may  be  bound  with  the  ship  and  freight,  to 
uecure  advances  for  the  necessities  of  the  ship  and  the  preservation 
and  conveyance  of  the  cargo  (y).  But  if  the  bond  bp  limited  iu 
terms  to  the  ship,  it  will  not  affect  the  cargo  (z),  and  the  cargj 
cannot  be  bound  by  bottomry  without  the  ship  and  freight,  the 
proceeds  of  which  must  first  be  applied  in  discharge  of  the  bond  (a). 
But  it  seems  that  a  bond  which  purports  to  affect  the  cargo  onU- 
may  be  valid  on  the  assumption  that  hypothecation  of  the  ship  unii 
freight  also  was  intended  (6). 

The  master  is  not  the  agent  for  the  cargo,  except  by  contract  ur 
necessity,  and  he  cannot  hypothecate  it  until  it  is  on  board  ship 
and  under  his  control ;  so  that  a  bond  made  before  that  event  upxi 
ship,  freight,  and  cargo,  is  void  as  to  the  cargo.  The  right  is  founded 
upon  the  necessity  of  the  cargo  (c),  which  is  measured  by  the  depnv 
of  danger  and  the  extent  of  the  advances  required  (d),  as  compared 
with  the  sufficiency  of  the  ship  and  freight  alone  to  bear  such 
advances  (e).  ' 

The  master  is  not  bound  to  tranship  the  cargo  before  T&mtvj. 
money  on  bottomry,  although  it  is  in  his  discretion  to  do  so  (/). 

248.  It  is  essential  to  a  bottomry  bond, — 

(1)  That  the  object  of  the  loan  or  credit  was  the  obtainiiiu 

repairs  or  supplies  necessary  for  the  preservation  of  the 
ship  and  cargo,  and  the  prosecution  of  the  voyage  {g). 

(2)  That  the  ship  was  the  contemplated  security  for  the  loan 

or  credit  {h). 

(3)  That  the  maker  of  the  bond  had  no  other  credit  or  niean.-i 

of  obtaining  the  necessary  supplies  (t). 

(4)  That  the  security  of  the  loan  or  credit  be  dependent  upon 

a  maritime  risk  to  be  ascertained  from  the  contents  of 
the  instrument  {k). 

{x)  The  Empuw,  5  P.  D.  U. 

(y)  The  Oraiiludine,  3  C.  Rob.  240 ;  DumMn  v.  UetuoH,  I  Ex.  537. 

(x)  The  La  Coiudancia.  2  W.  Rob.  404  ;  4  N.  of  C.  28S,  512. 

(a)  The  La  CoHntancin,  supra  ;  The  Bonaparte,  Wilkintm  v.  Wilmm,  3  \V.  Rob 
298  J  8  Moo.  P.  C.  469. 

(b)  The  La  Constant  ia,  tupra. 

(e)  The  Jonalhan  Goodhue,  8w»b.  355. 

(d)  The  Lord  Ctxhrane,  2  W.  Rf>b.  320,  per  Dr.  LusBiNOTOir. 

(e)  The  Qratitudine,  3  C.  Rob.  240 ;   thinean  v.  Benmn,  1  Ex.  537. 
(J)  The  Lord  Cochrane,  8  Jur.  714  ;  2  W.  Rob.  320. 
to)  Soarai  v.  Bahn  {The  Prince  of  Saxt-Coburg),  3  Moo.  P.  C.  1  ;  (lort  v  Oaritntr 

{The  Her»ey),  3  Hag.  Atl.  404;  3  Moo.  P.  C.  79.  Sw  The  Pontinda,  0  P.  D.  ITT 
Bona  fides  will  not  avail  th<^  leiuler  iiiileiM  the  things  »rv  de  fneto  nvovsMriiti. 

(h)  The  Augusta,  1  Do<la.  283  ;   The  Wave,  15  Jur.  518. 

(•)  The  Nelson,  1  Hag.  Ad.  IW),  per  Lord  Stowkll  ;  Gore  v.  QardiMr  {T"' 
H»tty),  supra  ;  The  Dunvegim  Castle,  3  Hag.  Ad.  ;»3l. 

(i)  TAe  Aihi,  2  Hftg,  A  J.  4S ;   The  fioj^l  Afzh,  Swab.  209. 
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Z«.  Advances  for  the  following  purposes  m«v  h„  ,  , 

bottomry,  viz. ;—  *  purposes  may  be  secured  by  vvhat 

Repairs,  provisions,  and  other  supplies  to  the  shin-    .nA    I.  ^''•^^"" 
charges  m  respect  of  the  shin  and  Pr«„     I    u    ^  '    ^"^  *"  *>y  bottomry. 

in  order  that  L  may  P^Zut^  he^l'f  .T/  ''  T'k 
the  owner  or  niMt^r  »!.-.  i-  ui        •    .  ^^^e.  and  for  which 

money  i„  ,h.  „t„„  „, ,  ^P««nB.»  ,„j.,„g  p.^„, 

mutiny,  .ndXi  Jnl  "J"'*''"'"  «  •  'oreip,  port  ot  . 

«nt  nece™.,,.  TJrt,^ '"fj^"  ''°"« •  "r**"!/  «  «»  impi,ve- 

•«.«cy  inclndwi  in  the  bo^^  '"""  '"  «ommi»i„„  .,,J 

b,^!!^*^  '"  "•  '*""»«  P-IX-  -y  «ot  be  »c„«d  >v^ 
The  dischMge  of  bottomry  or  other  debt>  in™.™!  ""SStbi 

oCw;   ""^  *""•    •'""S"   Wongi-«  to    the   „„,» 

t^fors> ""  """"^  "'"■■ »»'-  fi' «"..)  it 

ae  tuown  that  the  consiirnee  had  a  snwifJn  i;«„       TT    t  ■ 

'" «"-' "'  "i"'-  -ke  mi«t.t  hi*  sti7„;^-  "■ 

(')  Tkt  Olivirr,  Lush    4M4  .    t"!-  /^»_-    .  .   _  . 

■7.211 ;  30  L.  J.  A,I.*S  ''"^'  "'^^'  *  ««>•  P-  f-  «  ;   7-**  irf^o-rf.  Lu^, 

»    r**  />Hi-e  o/  «,^/orrf.  2  Hm   Ad   294 
,«>)  rA<  «o„;ufr<.  3  VV.  Rob  82"  M  V     ,  ..  », 
W^  V.  TcdhuHter.  I  UmnMi    «;  f  ^\  ^J^  '    ''*'  ^^rf^.  1  Hag.  A<1.  320 

^  tJ»«,<  m»h.  57.  "^^'  *  ^'*"-  *••  t;.  21.  ptr  Loni  U».rii«i.L  ; 
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ijhip  miiBt 
havt!  been  the 
oontomplatfHl 
security,  but 
no  cxpteaa 
Agreement 
/or  bottomry 
required. 


[part  ri. 

And  generally,  liabilities  which  do  not  form  liens  upon,  althouj-h 
they  were  incurred  in  respect  of,  the  ship :  For  example.— 
claims  for  adjusting  general  average  contribution  from  thp 
ship;    premiums  for  insurance  of  ship  and  freight,  or  ..f 
advance  on  bottomry ;   wages  paid  in  advance  to  the  crew 
in  a  foreign  port;    expenses  of  re-landing  goods  of  lender 
shipped  in  an  unsafe  condition;  the  private  debt  of  the 
master ;   debts  on  the  ship  bought  up  by  the  lender :  un- 
liquidated claims  on  accounts  between  the  parties  (x). 
2AA.  So  far  as  the  loan  or  any  part  of  it  was  lent  upon  per.sonii 
credit,  or  to  pay  for  work  already  done  without  any  stipulation  to, 
bottomry,  the  security  will  not  take  effect  by  way  of  bottonrv, 
in  favour  of  the  person  who  made  the  advance  [y).    But  a  b«>iid 
for  .securing  money  lent  for  the  discharge  of  debts  previously  incurre<i 
upon  personal  ciedit  for  necessaries  may  be  given  to  a  person  whc 
did  not  supply  the  necessaries  (z). 

If  the  loan  was  not  made  on  personal  credit,  and  it  can  be  iiifpr-  «l 
from  the  circumstances  that  the  lender  looked  to  the  security  of  t' 
ship,  the  security  may  take  effect  by  way  of  bottomry,  though  th,- 
advance  was  made,  or  the  responsibilitv  incurred,  without  an  expre>. 
agreement  for  bottomry  (a). 

If  the  loan  was  clearly  made  upon  personal  credit,  the  rij;lit  ..f 
the  lender  to  a  lien  upon  the  ship  by  the  law  of  the  country  in  which 
the  bond  was  granted,  or  even  the  arrest  or  threatened  arrest  of  th.- 
ship  or  the  master,  will  not  alone  give  validity  to  a  subsequent 
bottomry  bond  for  the  same  debt,  but  ought  to  be  considered  in 
combination  with  other  circumstances  in  judging  of  the  validity 
of  the  bond  ;  and  if  there  be  no  proof  that  the  loan  was  mad.' 
upon  personal  credit,  the  presumption  that  it  was  made  upon  th." 
credit  of  the  ship  is  favoured  by  the  existence  of  a  lien  (6). 

If  it  be  proved  that  the  foreign  law  gave  a  lien  upon  the  ship  for 
damage  to  the  cargo  in  the  voyage  in  which  the  ship  was  then 
engaged,  or  for  any  other  demand  for  which  the  owner  would  ho 
liable,  and  that  the  master  had  no  fund  from  which  it  could  be 


9  hL    i  1    ."^?     ^['  ^^\f''  ^**  «««'/»''.  Br.  &  L.  277;  The  Hoddi,ylo„: 
2  Hag.  A.I.  422 ;   The  Royal  Sluart,  2   Sp.  2B8  ;    Yate^   v.    Hall,  1  T.  R.  73  prr 

Ad.  383 ;  The  Ida,  [*  R.  3  Ad.  &  E.  542. 

^8W  .   1-.  K.  2  P.  (  .  505  ;  6  Moo.  P.  ('.  (s.s.)  13(i. 

^^Ui)  The  Alexander,  I  I>o<U.  278 ;   The  Vibilia.  I  W.  Rob.  1  ;   The  Laurel,  B.  &  >.. 

(fe)  rA*  Ah(,h^U»,  I  Dod..  283;    The   Vihili,,,  I   W.   Rob.   I;    (lor.   v.  dnrd.*', 

I     R    «  I'  r    L      I'S"'  ^S-  '-'"'""'"TON  ;    The  Karnalc,  I.  R.  2  .Ad.  i  E.  28!t: 
I*  K.  2  IV  (  .  C.05  ;   0  Moo.  P.  C.  (x.,-*.)  130. 
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-de^good.  he  may  .,vpothee.t.  the  «h.p  to  prevent  its  arrest  and 

unle«  the  contrary  be  ptovJaZJ^?^'^''^'^^^^"^^^^'^ 
.mount  made  for  t'he  n^Zt  il'^fl'^'r  °'  ™'*" 
ment  of  d,  bt«  incurred  for  HuchCil  be W  H  I'''  T  ^"'  ^''^  P*>- 
-taoned,  „.a.v  be  included  in  thriond  7  '  ""  ^*^''">' 

^  ^nd.tt::i^,rr'b:^;auS^br'^  ^r^'*^  '^^  ^^«  ^^^^-^ 

«nount  due  were  .riven  at    hJ  ?*"'^  '''"''  °^  *'^^''*'^M«  for  the 

.hatth  b  ..-XL^r -.^i;  —tTf '^ '^ ^'-^' 

eorra?tu^:rth;^tl^^^^^ 

negotiable  seeuritien,  and  do  nof  affe  7?,  "  '^^''""^'  *"^  '""- 

bottomry  transactio;  ?/)  '*^'''  '''^  "»*"^«  "f  tiie  oriKinal 

intended  to  be  ^dven  upon  the.hip  17      ""^ '''"'  ""  '^^^'y  ^^^ 

"oiy  of  :he  loan  J CeL  h  s  debt't   "'  '''  ^""*>'  ^''^ ^  --^ 
debt,   the   borrower  wTno     S  '  ."^'  '"  '''^  ^^*«°*  «f  ^^^ 

u-ter  borrow  on  bottolvtkhoutrr"""^'^-     ^"-^    '^   ^'^^ 
may  have  at  the  port   or  for  n  7""'  '"'^'^  ^'''^""^^^'^  ««  he 

for  those  which  ma^b;  s  .pp  iedTrr'"*^  ''''''  ""*'  '^^  -"  - 
chargeable  on  the  bondv Tbl       '  ."""?7-  *'>"  ^'"'X'nt  properly 

248.  The  bottomrv  bo  d  f    '  '"'^""-^  ^'^• 

withinashorttimeXth:arHv:;7trJv""'";  ''^^'^  ^^"  ^ 
and  it  must  .-xpres^  or  imoh  Z.l    .  '^  "'  *'"'"  J^«t"'«tion  (i), 

"f  the  ship  (/).  ^  •■  ^*'  *''"  ''**"  '^  "■^'^•'d  "P'>"  the  arrival 

Th.  ,>articular  voyage  upon  which  the  ri«k  .  i„eurred  ou.ht  to 

tj^r .  a...  ^{, t^:?'- ^..  '^-  ;v;^ :  m  ,o^  ^,  ,^,.  ,,    ,,  ^^ 

«     Thtl^thon,  1  Hm.  A.I  Iflft     7'A^^^     T';^  Am<„m,  48  L.  .f.  Ad.  32 

IOWA   H„fei.  r,    H     1    o    ,,     .„.  "^^    •■'- .W- Ur.    UU(!BIN(!To«  .     .«^..J.  ..     n       .      '.   .'* 
—   -  •     -  .   ivi.  - -.  asiis  Of  ."• 
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i>btar  to  the 
"hip  can  oiilv 
fJaim 
Hecurity 
for  so  much 
of  the  loan  as 
exceed*  hi4 
debt. 


I.<oan  must 
be  rmkcd 
on  th.'  ship. 
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OF  SBCURITIEM   BY   CONTRACT.  [PAET 


Intention  to 
inonr 

msritime  risk 
may  he 
implied. 


Implication 
from 

rcHervation  of 
maritime 
interext. 


11. 

be  stated  in  the  bond  as  precisely  as  circumstances  will  admit ;  and 
the  bond  will  not  be  discharged  if  the  voyage  be  abandoned  (m),  or 
by  a  loss  happening  in  the  course  of  an  unnecessary  deviation  («). 
But  it  will  not  be  invalid  for  want  of  an  exact  description  oi  the 
voyage,  if,  as  in  the  case  of  a  government  transport,  the  voyage  be 
not  under  the  control  of  the  person  who  grants  the  bond  (o). 

The  words  "  port  or  destination  "  include  any  port  at  which  the 
voyage  may  be  ended,  although  it  be  by  the  voluntary  act  of  the 
master,  if  he  acted  properly  in  ending  it  {jp). 

249.  An  intention  to  incur  maritime  risk  may  be  implied  :— 
By  a  provision  that  the  money  shall  be  paid  at  such  a  time 

after  the  arrival  of  the  ship  at  her  port  (q) ;   or  "  after  my 

arrival  "  (meaning,  with  the  ship)  (r) ;  or  by  the  use  of  the 

word  bottomry  (*). 

But  not  by  the  use  of  the  word  "  hypothecate  "  ;   or  by  the 

reservation  of  a  rate  of  interest  not  exceeding  the  current 

rate  at  the  place  in  which  the  loan  was  made  (<). 

If  the  lender  take  upon  himself  the  risk  of  part  only  of  the  voyage, 

and  the  voyage  be  divisible,  the  loan  may  be  held  to  have  been  made 

upon  that  part  only  of  the  voyage  upon  which  the  risk  was  taken  (u). 

250.  If  maritime  risk  be  apparent  in  the  bond,  it  will  be  valid, 
although  maritime  interest  or  premium  (which  is  given  only  a*- 
compensation  for  maritime  risk)  be  not  reserved  (x).  But  where 
the  character  of  the  instrument  is  doubtful,  it  is  a  material  circum- 
stance that  only  ordinary  interest  was  reserved  (y). 

If  the  amount  of  the  maritime  interest  be  not  inserted  in  the 
bond,  it  will  not  be  supplied  by  the  court  upon  evidence  that  the 
rate  agreed  upon  was  omitted  by  mistake  ;  but  the  rate  of  interest 
usual  at  the  time  and  place  of  the  execution  of  the  contract  will 
be  allowed,  when  it  has  been  ascertained  by  the  Registrar  and 
merchants  (z). 

If  the  rate  of  maritime  interest  or  premium  reserved,  be  so 
exorbitant  as  to  be  contrary  to  good  faith,  it  will  be  reduced  to  a 
reasonable  rate  (a) ;  and  interest  at  4  per  cent,  only  is  allowed  from 

(w)  The  Helgoland,  Swab.  491. 

(It)  Harmon  v.  I'anhiUlon,  1  Eq.  Ca.  Abr.  371. 

(0)  Thf  Jane,  I  liwlii,  461. 

(p)  Tlu:  (hftU  Pacific,  l^  R.  2  A<l.  &  E.  381  ;   U  R.  2  P.  C.  616. 

{q)  The  NeUon,  1  Hag.  Ad.  169. 

(>)  Simomlo  v.  Hodgmn,  3  B.  &  Ad.  50. 

(»)  Thi  Hoytil  Arch,  Swab.  269,  per  Dr.  LuSHliJOTUil. 

(0  The  KmuHcipatwH,  1  \V.  Rob.  124. 

(«)  The  Hero,  2  Do«li!.  139. 
«.!''  I^'  *«"•»#«»»».  2  HaR.  Ad.  422,  per  SirC.  RoBissou  ;  The  Laurel,  B.  ft  I. 
.117  :  Thet.mpw„i,  5  P.  D.  6  ;   The  Mary  Ann.  L.  R.  1  Ad.  &  E.  13  j  The  Uuund 
Bjorn.  5  Asp.  M.  C.  391. 

(.¥)  Thf  Emancipation,  1  W.  Rob.  124  ;   The  Royal  ArrJ»,  Swab.  269. 

(1)  Th4  Change,  Swab.  240. 

« j"2  '''tLf'^'^i}  *!*«•  -^''l?^'  T^  Cognac,  2  Hag.  Ad.  377  ;  The  Ro^l  Arch. 
JV"",1.  £7  .  2-'"3»ns>.«i'-«  ,  Tiit-  iluMliey,  Ltuij.  24  ;  The  iiord  vachrmt. 
«  Jur.  714  i  The  Laurel,  II  Jur.  (s.s.)  46. 


•HAP.  IX.J         OP   MARITIAfK    HYPOTHECATIoXS. 

«1I  not  pronounce  asJltth^  7  ^  ^"'^  <*^ '  *°*^  ^^e  court 
of  the  premium  or  00^1^1:  f;  ^""f  on  account  of  the  lar«ene«« 
fr.«duJent(c)  "°"'''"'^«'  ""'^««  ^^'Y  ^^e  .so  large  as  to  be 

the  risk  haa  been  incu^r^r^S  w  1  h!  *"^"  ^"'  '^  "°  P*'*  "^ 
.^ent  o,  t,e  principlf  .Ttro^na'^^^^^^^^^^^         ^^«  ''^^  "P«" 

If  the  owner  ofTrhiD  wh„  i  f  L  "°'^'  °'  ^^  *^«  "'"^ter  (e). 
bond,  he  grant^ltt';:;':  onl^  t  T^^'  '^'^'^'^^  *  ^'^""-X 
al-rbed  Tthe  owrer«hT(/)  b«t  f  he  b""T  '''  ""**^  ''«'"« 
m*»ter.  he  has  no  more  peter  as  against  the  o.h''  ^"'  '''^"*'  '"'^ 
a  mere  master  (g).    The  ownY*  f !  k         u      ^*'  P"'  °^°«"  than 

-ygrantabot'Smrybond^rouVtJr^  *'''°  '^«  '"-^^' 

hot  he  can  only  hypothecat  fl  ''^"'^^"^rice  of  the  ma8ter(A), 

a  foreign  port^t).^^       **"  '"'  "'*''^^^  «"PP''««  ^  *he  «hip-  and  in 

i^Ln^rhVa^dTe?  '"  ™^^^  T-^'  "P-  ''^"o-y 
^.v  .n  agent  where  no  cLtl'a^^^^^^^^  b^^ "'^^  "'  '''^*'"^' 
"burning  supplies  for  the  Hht.  whkh  cato^\e  ??"  '""^  ""' 
terms,  and  it  can  be  used  onlvf^,*ku     ^  ^  h*"^  "P°"  "ther 

H  the  master  exL^ura  toI^;^trb:Lt^^^^^^^   "^"  f 

nil  not  be  void  r^^n  of  t^  •    ''  ""^  "'  *"  '""»"  «d^«°«««.  it 
t  were  given  uni^Tb^    ^  i'^^"-^^^^^ 
«besupportedonthemereluTd  Lt.^      a  bottomry  bond 
liable  to  arrest  for  the  S(m)         '^***''''"»«*«^*««*"««ted. 

S^\hr":ibnri"  :f  h?"'-^^  'z'  -  •-«  -  ^^ 

exercise  of  his  command  (n).    And  upon 
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OF  SRCURITIES   BY   CONTRACT.  [PART  li. 

the  death,  permanent  absence,  or  incapacity  of  the  original  master. 
the  power  vests  in  the  master  who  succeeds,  or  has  been  substituted 
to  take  charge  of  the  ship  (o). 

The  master  by  succession  includes  an  inferior  officer ;  one  tif 
the  orifjinal  crew  remaining  upon  the  recapture  of  a  ship  (p) ;  the 
purser,  factor,  or  other  person  who  at  the  time  represents  the 
owner  (q) ;  the  British  consid,  though  he  has  appointed  a  new 
master,  who  (without  objecting)  has  not  executed  the  bond  (r). 

The  master  by  substitution  may  be  a  master  appointed  by  tiic 
British  consul  (») ;  or  the  agents  or  consignees  of  the  ship  or  of 
the  cargo  where  recognired  by  the  owner,  or  perhaps,  if  not  m 
recognijred  (<) ;  and  though  the  underwriters  intervene  in  tlic 
appointment  after  notice  of  abandonment  by  the  owner  (m). 

254.  By  the  law  maritime  as  administered  in  England,  th«' 
master  must  obtain  the  consent  of  the  owner  before  granting  a 
bottomry  bond  upon  the  ship  and  freight,  if  it  be  reasonably  prac- 
ticable to  communicate  with  him  ;  but  he  is  not  bound  to  await  an 
answer  from  the  owner  before,  engaging  for  a  loan  on  bottomrA-, 
if,  under  the  circumstances,  the  consequent  delay  would  endannpr 
the  safety  of  the  ship  and  cargo  (x). 

The  duty  of  the  master  in  making  or  omitting  such  communica- 
tions to  the  owner  depends  upon  the  practicability  of  communication 
with  him,  and  not  upon  the  circiunstance  that  they  are  not  in  the 
same  country  (y). 

Notice  must  be  given  to  the  owner  notwithstanding  hiH  alleged 
insolvency,  unless  the  insolvency  be  judically  declared ;  in  which 
case  notice  must  be  given  to  those  who  succeed  to  his  property  (t). 
■  265.  If  it  be  intended  to  include  the  cargo  in  the  bottonuy  bond, 
the  same  general  rule  applies  as  to  obtaining  the  consent  of  the 
ovsners,  shippers,  or  consignees  of  the  cargo  (a).  But  the  number 
of  owners  of  the  cargo,  the  position  of  the  ship  with  regard  to  them 

(o)  Tht  Zodiac,  1  Hag.  Ad.  320 ;    The  AUxander.  1  Dodfc  278 ;    Tht  Stikon. 
3  Hag.  Ad.  0. 

(p)  Parmeter  v.  Todhunter,  I  Camp.  541,  per  Lord  Eixksbobocoh. 

(ij)  Scarboroutjh  v.  Lyrut,  Latch,  252,  ptr  Duodehiook,  J. 

(r)  Tht  Cynthia.  10  Jur.  749. 

(«)  The.  Zodiar,  I  Hag.  Ad.  320. 

(/)  The  Watffifld,  cit.  3  Hag.  Ad.  8 ;  Thf  Alexander.  1  Dod».   278.  per  Lwl 

STiiWBIX. 

(m)  The  KtnnerfUy  CaMU,  3  Hag.  Ad.  1. 

(x)  The  Oriental,  7  Moo.  P.  C.  398  ;  The  Hoyal  Arch,  Swab.  269.  per  Dr.  Lisa 
iMiTON  ;  The  Olivier,  Luuh.  484  ;  The  Bonaparte.  Wilkinton  v.  WiUott.  8  Moo.  I' 
( '.  459  ;  The  Kamat,  L.  R.  2  Ad.  *  K.  at  p.  298  ;  TA*  Panama,  L.  R.  3  P.  C.  IW; 
Thf  Onicard,  L  R.  4  A"l.  &  E.  38  :  Kleinirort  v.  The  Caam  Maritlima  <^  (knoa.i 
App.  (.'an.  156 :  and  see  AuMralatian  Steam  Navigation  Co.  v.  Mnrae.  I.  R.  4  P.  C.  J!i 

(V)  The  Oriental,  7  Moo.  P.  C.  398  ;  The  Ln  rt<a>el,  I  Doda.  273 ;  Tke  TrOioi. 
I  W.  K«b.  29  ;  .«e  Johm  v.  Simon*,  2  Q.  B.  426. 

(z)  The  Panama,  aupra. 

(rt)  The  Bonaparte,  Wilkinton  v.  WiUon.  8  Moo.  P.  C.  469 :  The  (Hitter,  Lash. 

The    Onirard,    U    R.    4    Ad.    4    K.'38;   KUinicori  \\'Th4tCasm  ilarittinu  >■! 
Genoa,  2  App.  Caa.  166. 
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—  IS 

which  mu8t  be  conaidered  in  ^^1!  .    ".'"P'  "^  «reum8tances   855- jfe? 

or  cargo  without  comm.m.VafT         ^   .     "'*  ^^^  °*"^'''  of  ^he  ship 

T^/con.„t"ofrrn:^t;r": H^^^^^^^^^  the8hip.fla.(./. 

boml  will  bind  hi8  co-owneS  re) TnTfh  ^  *°  *^'  ^°"°"''>' 

owne«  of  the  cargo  wiiSl^t  orher^tr^T/)      '''  ''"'^^' 

bT-JlLn^ZTev  o^Voltt^^M^r'^'  ^'•**  ^^«  --^-'  ^-- 
do  80  (a).  •        """^^"^'y '  should  advertise  his  intention  to  "houW 

267.  The  master  mav  «iiK;««*  *    ^i.        .  intention  to 

ifn,  »  S  '^     *  '  •  ""^  ^°^  *he  return  vovaire  ^i)  *''^«>  «"«••'«''• 

.  J»r  263  co„/^.  *^-  «'"'•  320 ,  3  N.  „f  c.  172  ;  but  see  The  kuoJa  Loan.s.. 

**)  Jhtdattano  Maria   7  P   n   i-j-j  ,. 

m  «  *T'  •^'^*'  s«'»b.  269:  ■*'  •  "^  '^'^  ^-  ^■""*"^.  '^-  R- '  Q.  B.  Mr.. 

^  0  take  up  „oncy  bv  botu!mm\7e^TT       ^u"  ™\'"" "' * "»'*? h»th no 
«!.  unl  ,sf  ,t  uere  for  so  ini«^h  onl,?     t  ■      P'"*""*  "*>''''''  •»■»  "wner  or  ounLr. 

But  when  a  mwU-r  i»  ant,J  k'  P  ".  ^  an^'ere  the  same."  ' ' 

,,^;ofthei,Xnor^Th°iroi!'rd:.Cot'r!  ""•'"  ""^  "•«"  "°— .  nor 

^Vh/  k"'?,"^^  °"  ^^tomm^e  Zdll    thT  '""'''*  '^  "v^'rthrown.  th.„ 

•'«»y.2\V.  Rob.T  "•  **'^"'-  •♦«2:   The  Kof,„l  Arch.  S»ab.  269 .nee 
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within  the  United  Kingdom  of  Qreat  Britain  and  Ireland,  thp 
Inlanda  of  Man,  Guemscy,  Jersey,  Alderney,  and  8ark,  and  the 
iHlamU  adjacent  to  any  of  them,  being  part  of  the  dominions  of  hn 
Majesty,  shall  be  deemed  a  home  port  (n). 

268.  A  bottomry  bond  may  be  valid  whatever  be  the  number 
of  voyages  included  in  the  adventure,  provided  such  voyages  w<>re 
in  the  contemplation  (expressed  or  to  be  inferred)  of  the  owner. 
Intermediate  voyages,  which  under  the  circumstances  the  master 
is  considered  to  be  justified  in  making,  will  be  treated  as  graft. 
upon  the  original  enterprise  (o).  The  bond  will  be  enforced  if  thf 
master  fraudulently  neglect  or  refuse  to  complete  the  voyage,  or  if 
the  voyage  having  been  begun  remain  incomplete  from  circumstances 
beyond  the  bondholder's  control  (p).  A  deviation  from  the  voyaije 
mentioned  in  the  bond  makes  the  amount  of  bond  immediateir 
payable  unless  the  bondholder  consented  to  such  deviation  (q). 

269.  A  bottomry  bond  will  not  be  invalid  by  reason  that  the 
voyage  was  made  in  fraud  of  a  mortgagee,  or  of  the  Merchant 
Shipping  Act,  1894  (r),  the  lender  being  without  notice  (o).  And, 
except  in  cases  of  fraud,  the  right  of  the  master  to  make  a  second 
bottomry  bond  will  not  be  interfered  with,  although  the  effect  will 
be  to  injure  the  first  bondholder  («). 

260.  The  master  cannot  bind  any  owner  of  the  ship  or  carpi 
other  than  himself  to  the  lender  on  bottomry  perso:  .ally,  but  oniv 
tf)  the  extent  of  the  property  comprised  in  the  bond  ;  and  the  bond 
will  be  rejected,  so  far  as  it  affects  to  bind  the  owner  personaljv  (r). 
But  if  the  bond  include  the  cargo,  the  shipowner,  whether  the  cargo 
be  made  liable  by  the  same  or  by  different  instruments,  will  be  bound 
personally  to  refund  to  the  owner  of  the  cargo,  so  much  as  he  raav 
have  been  obliged  to  pay  of  the  shipowner's  debt,  by  rtison  of  the 
insufficiency  of  the  ship  and  freight ;  and  the  shipowner  cannof 
relieve  himself  from  this  liability  by  abandoning  the  ship  (u). 

261.  In  the  absence  of  express  contract,  the  master  is  not  person 
ally  liable  on  the  bottomry  bond.  It  is  usual  for  the  master  to  bind 
himself  expressly  ;  but  his  liability  is  commonly  treated  ;wj  nominal, 

(n)  Mercantile  Law  .Amendment  Act,  18S6  (19  ft  80  Viot.  c.  87),  n.  8.  For 
Scotland,  19  &  20  Vict.  c.  «0.  a.  18. 

[0)  The  Mary  A  »»,  4  N.  of  t '.  37«  ;  10  Jur.  253.     8««  The  RtUanee,  3  Hag.  .Ad.  m. 

(p)  The  ArmadiUo,  1  W.  Rob.  261  ;   The  Dontt,  2  W.  Rob.  427. 

(?)  The  Londoii  and  Midlat%d  Bank  v.  NeiUon,  1  Matbewa  Comiu.  Cttt,  IS; 
Tht  ArmudiUo,  »upm  ;  The  Catherine.  15  Jur.'231. 

(f)  The  Mary  Ann,  L.  U    1  Ad.  &  E.  13. 

(«)  The  ArmadiUo.  1  W.  liob.  251 

/)  The  Tartar,  1  Hag.  Ad.  1  ;  The  Selton,  1  Hag.  Ad.  169 ;  The  Sotln 
a&mra  del  Carmine,  1  Kp.  303  ;   18  Jur.  730. 

(»)  6*»iem  V.  Duncan,  3  Ex.  644 ;  i>iiiie<m  v.  Benxm,  1  Ex.  637.  In  FrintT 
it  is  t,»f.i  UiK  aiiipuwiicr  may  rt'iipvi'  himseif  from  the  consequecccs  oi  lir 
mairtcr's  engagement  by  abamloning  thf  ship  and  freight. 
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b...  been  m«le  to  the  Z."  ^dl'?''™^'?"'  ""  P"«tic.ble, 
nelende,  will  n'r^Z^teS  (Z.Th.''.'"''?  •»''■*'''''<'' ■ 

..if  he  i.  .«.„.  it  i.  h-duVlt  r^Tr'  "",""" '^'  ^ 
be  loan  (</).  ^  *^  '•*  *°«  <^"«  application  of 

")  The  Jonathan  Onodhmt.  8w»h  S9^  .  ti    o  •     •     . 
,»)  r*.  Oratiludine^^B^ruo    UJh  *«^1?.  L"«h.  545. 
i*  JfiMrei  i?oy.  7  N.  of  C^i.^^**  *  ^^^  "'"'•  ^  ^^^^    «39.  P«r  rx>r,I  Stowku.  : 
:)  Tkt  Huhicon,  3  Hvt.  Ail  fl  •  Tk,  «-„ 

2i  Tke  Hero,  lupra    TT'liLalAr.^  Cochrane,  2  W.  R..b.  32<) ;  3  N  of  C 

1)  Thr  Wat!',  15  Jur.  318.  ■«  * .  v..  i»4. 

f|  Tkt  Ortlia,  3  Ha"    Ail    tk  .    Tt     n  j    •  . 

rf-^.rAe «.;„,.,. ?roo.^^: ^,^5- ^?^«5*-^^^^        '77:  //e«iiw„v. 

^i  Sottrr,  V.  Kahn  I  Thr  P,U,.    t  a       „  \^"'  '^'"''»-  484. 

'SJZl^ZVy  ^LS^r  ^;.^rf™-  ii-p--  ^-^  .bov«  ™i. 

^ « boundTinq'irii;  inrth:*Sirfo.Tb  "i  •*"""*."' '»"'  •-»•»-■  ^h" 

»ue  nev.s»it>  for  thv  Im«„,  and  to  «»ti»fy  hlBueii. 
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The  londer  on  bottomry,  U  not  bound  to  judge  m  to  the  expetliencv 
of  the  propoHod  repaira  to  the  ship,  with  reference  to  the  valuH  of 
the  property  '  i  uleas  under  the  cirunutances  fraud  can  be  imputed  (A) ; 
or  to  comniuiiioate  the  existence  of  the  bond  to  mortgagees  of  th«> 
xhip ;  and  he  ia  not  affected  although  the  owners  conceal  it  from 
the  mortgages  (i).  If  the  lender  be  the  ahi|.  s  agent,  he  must  uv 
greater  vigilance  than  other  persons  can  be  expected  to  take.  Hf 
should  communicate  to  the  ownera  of  the  ship  that  he  cannot  advance 
the  money  as  agent,  and  must  give  the  master  an  opportunit}  of 
trying  to  raise  the  money  elsewhere  (k). 

264.  Respondentia,  is  the  separate  hypothecation  of  the  car^to 
uf  a  ship  as  security  for  the  repayment  of  a  debt  contracted  about 
the  necessary  cost  of  transhipping  and  forwarding  the  cargo  to  iu 
destination  (/)• 

Respondentia,  and  bottomry,  are  founded  upon  the  same  nece^it) 
of  borrowing  money  for  the  preservation  of  the  property.  Ttipv 
are  alike  subject  to  the  rules  respecting  maritime  risk  and  interejtt, 
and  the  rejection  of  void  stipulations  (m). 

Notice  should  be  given  to  the  owners  of  the  cargo  before  it  u 
hypothecated  on  respondentia  ;  but  want  of  notice  will  not  invali- 
date the  bond  if  the  owners  are  so  numerous  and  remote,  that  the 
expense  and  hazard  of  keeping  the  cargo  pending  the  communication, 
would  probably  be  equivalent  to  its  loss  (n). 

The  effect  of  the  contract  depends  upon  the  particular  form  of 
the  instrument ;  and  notwithstanding  a  recital  that  the  loan  wsm  on 
the  goods  laden  or  to  be  laden  on  board  the  ship,  the  borrower 
only  will  be  personally  liable  to  answer  the  contract  if  it  aI)pca^ 
that  the  goods  were  such  as,  in  the  course  of  the  adventure,  nM 
necessarily  be  sold  or  exchanged,  or  if  the  effect  of  the  recital  be 
restrained  by  the  context  (o). 

M  well  M  he  can,  with  reference  to  the  ptuik^ii  with  whom  he  ia  dealing,  that  tiH' 
manager  ii  acting  for  the  benefit  of  the  eatato.  If  he  doea  >o  inquire  and  i<t< 
honestly,  the  real  existence  of  an  alleged  sufficient  and  reasonably  imiitnl 
necessity  is  not  a  conflition  precedent  to  the  validity  of  his  charge,  ami  uixlrr 
such  oiroumstanoes  he  is  not  bound  to  see  to  the  application  of  the  mom-v. 
UuHoomanp'rf'-tid  Pandag  v.  Mutumat  Baboote  Munraj  KooHwtrte,  )i  Miia  I. 
App.  303. 

(*)  Tht  Vfji'ia,  1  W.  Rob.  1 ;  Duncan  v.  Benson,  1  Ex.  S37,  per  Poluk  i.  ('.  6. 

(i)  Thf  .leljMitd  8wab.  401  ;  but  see  The  Panama,  L.  R.  2  Ad.  &  R  »UU. 

(t)  The  Oriental,  3  \V.  Rob.  2.V),  reversed  on  another  point,  7  Moo.  1*.  f.  3!W ; 
The  Tarinr,  1  Hag.  Ad.  1  ;  The  Hero,  2  Dods.  at  p.  144  ;  Tht  Ariadne,  1  « 
Rob.  411  :   ^HitM  V.  Bank  of  New  iSouth  Wales,  L.  R.  4  P.  C.  at  p.  2«)4. 

(f)  Tht  Albu,  2  Hag.  Ad.  48,  per  Lord  Stowkix  ;  Cargo  ex  SuUttn,  Swsb.  Mt. 
See  Cargo  ez  Oakm,  B.  ft  L.  1H7. 

(m)  The  Cognac,  2  Hsg.  Ad.  377,  per  Sir  C.  RoBixsox  ;  Cargo  ex  Sultan,  Svuli 
304  per  Dr.  Lushmotom. 

(h)  Cargo  ex  Sultan,  supra  ;  and  see  Australatian  Steam  SarigatioH  Co.  >. 
.Vor»c,  L.  R.  4  P.  C.  222  ;  The  Kamak,  2  L.  R.  Ad.  ft  R.  280  ;  L.  R.  2  P.  C.  »)S : 
Klienwort  v.  T^  Catta  Marittima  oj  Oenoa,  2  App.  Cas.  IS6. 

(u)  3  Htcph.  Bioekst.  3i,  cd.  s  ;  Suit  v.  FuiFon,  4  £iot,  3Id.  But  tho  iorir.  r. 
the  bond,  upon  which  this  decision  was  made,  ii;  nearly  the  same  as  that»tat«l  by 
WESEETf  to  be  the  form  used  in  Lotdon  in  1*781.    (Digest  of  Law  of  Lisanuice,  ^-1 
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OF   SECURITIES   BY   CONTRACT, 


[PAnr  II 


Section  I. 
Of  Secupities  made  under  powers  genepally. 

Corporations  and  limited  owners  can  only  create  mortgagee  if  empowered 
to  do  so , 

Oencrnl  powers   may   be   sufficiently   wide   to   include   the   creation    n( 
securities     .,         ..         . .         . .         . ,         _  ^         _  _  ^     „ 

JJonor  of  doubtful  power  may  be  estopped  from  disputing  its  exercise  . .  267 
Powers  must  be  exercised  subject  to  general  restrictions  and  consistently  with 

the  objects  for  tehich  power  was  given ofia 

Mortgage  to  secure  debt  originally  contracted  on  improper  security  not 

necessarily  void      . .  . .  . .  . .  ,  _  _  _  ne- 

Purchase  from  donee  of  power  without  tiotice  of  invalidity org 

Express  power   to   mortgage   part  does   not   negative   implied   power  to 

mortgage  other  part  271 

Equity  relieves  against   mistake   in  mode   of  creating  security   under  11 

POirer  270 

Incapacity  of  giver  of  security  to  create  a  debt  avoids  the  security    ..  . .     273 

tVhere  security  ultra  viri's  there  may,  nevertheless,  be  a  good  equitable 

**'  •■        ..    274 
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creation  of 
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265.  When  a  person  is  not  the  absolute  owner  of  property,  he 
can  only  create  a  security  on  it  to  last  beyond  his  own  beneficia; 
interest  (if  any),  under  some  power  or  authority  conferred  upon 
him,  either  by  statute,  or  by  the  party  beneficially  entitled  (under 
power  of  attorney),  or  by  some  will  or  settlement  by  which  the 
property  was  and  remains  settled.  Moreover,  in  the  case  of  a 
corporation,  unless  the  instrument  by  which  it  was  founded,  or 
some  statute,  either  expressly  or  impliedly  authorizes  a  mortgage, 
it  cannot  create  one.  The  subject  is  obviously  a  wide  one,  and  if 
adequately  treated,  would  require  a  whole  volume  to  itself,  and  it 
is  therefore  only  possible  in  this  place  to  give  a  sketch  of  the  main 
points  arising  out  of  such  cases  (a). 

266.  A  power  by  which  it  is  intended  to  authorize  the  raisinji  of 
money  on  mortgage,  should  expressly  spt  ify  the  intention.  Never- 
theless, a  mortgage  may  be  made  under  a  general  power  (such  as  a 
power  of  attorney)  the  terms  of  which  are  sufficiently  extensive : 
as,  for  instance,  by  the  agent  of  a  shipowner,  of  the  passage-mone\ 
of  passengers,  under  a  power  to  mortgage  the  vessel,  "  and  generalh 
to  do  all  acts  about  the  business  and  affairs  which  the  owner  could 
have  done  "  (6) ;  and  by  the  directors  of  a  company,  empowereil 
"  to  do  all  such  things  as  could  be  done  by  the  company  without  a 

(»()  For  further  information  on  such  ca.scs  the  reader  is  referred  to  Brice  0: 
Lltra  Vires,  Grant  on  Corporations,  the  various  treatises  on  the  .Municipii 
Coriwrations  Act  and  the  County  Councils,  and  Mr.  Powell's  work  on  Powers. 

(6)  Willis  V.  Palmer,  (5  Jur.  (n.s.)  732 ;  7  C.  B.  (n.s.)  340 ;  29  L.  J.  C.  P.  ISt. 
But  see  Lewis  v.  Rumsdale,  55  L.  T.  179;  35  W.  R.  8,  where  the  general  wor.1- 
which  would  by  them.><elves  have  authorized  a  mortgage  were  held  to  be  restrict.- 1 
by  the  particular  purjwso  of  the  instrument  (or*  power  of  attorney).    And 


.llrtn  ^rn.':^;i 


~P--~-f'r. 


power  to  grant  a  lease  by  way  of  mortgage 


13  Cli.  D.  5S3,  where  a  power  to  loaoe  was  held  to  liiW' 


^fM^i^lP^^3p^r^ii^g 


™.*..  .XO   o.  ..ou.,™„  „,„,  ,,„,,  „„„^^  ^_^^_^_^^^ 
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jieneral  meeting  "  •  hut  <,  „«„      i 

.  ^"'"o     )  out  a  general  nnuToi.  "t       n 

..  no.  sufficient  u  .„,h„,L  a  17    e  L?""' '""'"  ""•'  '""""■  '->"^. 
267.  He  donor  of  a  nowr  „f  J     .  7 ,  866-268 

^00.  Ihe  power,  even  where  evnUn.v  .  ,  ^'  ""topped 

to  the  general  te^s  of  the  ^:^  ^L^l  --ised  subject  fCu.,  ., 
that  a  corporation  having?  a  c^encral  nnvl    k  '  ''""tained  ;  m  ^^er^isc-" 

their  lands,  cannot  mort^ac^e  those  wfrri  ^^:  ^^^^^^^^  to  mortgage  ?""-  must 
bound  to  sen  within  a  lin."ited  Z .  t^r  Ser/  ""^  "'^^^  ^^^'^  "^  --^^  -  " 
under  a  provision  that  all  morfra-re.  ^'1^^      ^  '""'"twaf-'e  is  made  g«"''«J 

can  an  undue  advantage  ^:7^^tXZ  '"  ^^"^'  ^""*''^^''  ^  ^'"^ 

other  property   belongin^r  to   th^  A  ■'  *  '^^"'"'t^'  "P'>n  ft^nfy  «ith 

fiar  pHncipK   the%;we;   wL  rr'tJl,*^^   ^"^"^  ^^"^-   ^^^^^ 

also  be  exercised  only  for  purno ^7.7    ■  f  ''''  ^'^°*'™^'  m"«t  P"»«  «<^^ 

rhe  trust  or  underta^g,  for  ^he  furth    '      "'  T^  '^'  «bi^^t«  "f  """■ 

Therefore,  although  a  benefit  bnil^  '"  "^  ^^''^  "  ''«  given 

bv^ts  rules.  may^borrow7/    ,  ttVZf '  "  '"^>'  ^P^-^" 

amount  on  mortgage,  for  better  car^S^  out'Jhe  '"  "''''"''^'  ^^^  ^ 

the  soc-ety,  ,t  cannot  do  so  where  2t  A       ^'  P'°P"'  ^^j^'^t^  "f 

appears,  from  the  rules  or  othemise    ttt  "k"" '^^'''^  P*'^^^' '^ 

inconsistent  with  its  constitntinn  borrowing  would  be 

."f -ts  business  (.) ;  or  whe^th  rn^  "T'Tf  '"  *^^  P^P-- 

'^not  a  legitimate  object  of  tl^St       T  .  °' ?  ^^P^^^  ^hich 

purposes  beyond  the  power  has  be"?  „     °f  ^  ^""°  «PP"«d  to 

appear  that  the  lender  had  noL  of  th       ^f ',*^°"-"^  '"*  ^id  not 

but  the  society  in  such  a  case  or  it   t'f?^''^  --application  ; 

against  the  security  without  pavin!  thH^h  "A  'T *  ^'  ''^'^'^ 

the  trustees  of  a  chapel,  empoSto  r«  ^'^^    ^"  "^'^  '"«"n^'-. 

payment  of  all  debts,  have  beerrestl'T;  '  '""^  '"'^^^^"'  ^^  ^^e 

, » >.»  V.  ;j„i  ,/„•  ;",;:  °{ ""'"•■  »  Be.,..  S3J. 
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exercised  for  the  purpose  of  mortgaging  the  estate  for  the  benefit 
of  the  father,  and  to  the  prejudice  of  the  children  entitled  undir 
the  trusts  (/). 

269.  The  mortgage,  however,  is  not  invalid  only  because  it  is 
made  to  secure  a  debt  originally  contracted  on  an  improper  security  • 
so  it  be  clear  that  the  mortgage  is  to  secure  the  money,  and  not  to 
support  the  invalid  transaction.  And  a  security  made  in  txce^i^. 
of  a  power,  but  by  which  the  estate  passes,  will  be  treated  as  valid 
in  a  foreclosure  suit,  and  must  be  set  aside,  if  at  all,  by  an  independent 
proceeding  (m). 

270.  A  mortgage  purporting  to  be  executed  according  to,  but 
which  is  in  contravention  of,  statutory  powers,  will  be  good  bv 
estoppel  in  favour  of  a  purchaser  for  value  withovi  notice  of  the 
infirmity  (n). 

271.  A  power  to  mortgage  in  a  certain  manner,  is  not  incon- 
sistent with  the  existence  of  a  general  right  to  mortgage  property 
vested  in  the  donees  of  the  power,  if  they  are  not  prohibited  from 
so  doing,  and  if  they  hold  the  property  in  a  capacity,  and  mortgajre 
it  for  purposes  which  do  not  affect  the  exercise  or  the  objects  of  the 
power.  Hence  a  mortgage  by  trustees  of  a  public  company  of  the 
plant,  tools,  and  machinery  used  in  the  construction  of  their  works  is 
not  uUra  vires,  although  they  were  empowered  by  statute  to  mortgage 
in  their  corporate  capacity  the  rates  and  tolls  granted  by  the  Act : 
and  the  directors  of  a  company  who  have  power  to  borrow  on  mort- 
gage to  a  certain  amount,  may  mortgage  the  property  of  the  company 
by  debentures  or  deposit  of  deeds  to  secure  a  past  debt  (o) ;  or  to 
secure  payment  of  purchase  money  (p). 

272.  Upon  the  principle  that  in  equity  whatever  is  agreed  to 
be  done,  is  done,  effect  will  be  given  to  an  intention  to  create  a 
security  where  the  maker  is  of  capacity  to  contract  the  debt,  notwith- 
standing any  mistake  in  the  manner  of  doing  it  (q) ;  or  that  it  was 
done  informally : — as,  where  a  company  empowered  to  raise  money 
by  debentures  gave  them  to  a  contractor  for  the  cost  of  work  done, 

(/)  Eland  v.  Baker,  29  Beav.  137. 

(m)  ScUt  v.  Colbum,  26  Beav.  276  ;  5  Jur.  (k.s.)  183. 

(«)  Webb  V.  Commissioners  of  Heme  Bay,  L.  R.  5  Q.  B.  642 ;  Re  Romford  Caml 
Co.,  24  Ch.  D.  So. 

(o)  McCormick  v.  Parry,  21  L.  .1.  Ex.  143  ;  7  Ex.  355  ;  Re  Patent  File  Co.,  Eip. 
Birmingham  Banking  Co.,  L.  R.  6  Ch.  83  ;  Imperial  Mercantile,  etc..  Association  v. 
London,  Chatham  <fc  Dover  Rail.  Co.,  15  VV.  R.  1187  ;  Re  Irns  of  Court  hotel  Co., 
L.  R.  6  Eq.  82 ;  and  the  security  may  be  made  to  the  bankers  of  the  company, 
as  they  are  not  officers  of  the  company  upon  whom  it  is  incumbent  to  see  that  all 
the  proper  formalities  have  been  complied  with.  Re  General  Provident  Asaurana 
Co.,  Exp.  National  Bank,  L.  R.  14  Eq.  507. 

Ip)  Seligman  v.  Prince  A-  Co.  (1896),  2  Ch.  617. 

Ui)  Rr.  fUrand  Mv.iir.  H::!!  Cr..,  U  T..  T.  (N.s.)  177  ;  3  Be  O.  J.  &  ,S.  147  ;  fell--- ••■! 
Re  Queensland  Land  tfc  Coal  Co.,  Davis  v.  Martin,  [1894]  3  Ch.  181,  where  debentures 
were  issued  in  blank. 
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has  been  exceeded.-no  debt  will  arine  at  law  («).  ^''^ 

274.  Money  borrowed  or  contracted  to  be  paid  irregularlv  on 

behalf,  but  shown  to  have  been  bona  fide  applied  for  thfuL     f 

corporatmn.  may,  however,  be  treated^as  an  eqXble  debt  £       ' 

mterest.    The  principle  is  that  as  the  money  wasCt^^^^^^^ 

of  recoverable  debts,  no  addition  is  madTto    he'Sl^irr:: 

corporation,  and  the  lender  should  stand  by  subro,at,on  i^  he  2ce 

of  the  creditor  who  was  paid  {t).      But  in  the  absence  of  evfde^ce 

which  must  be  adduced  by  the  lender,  that  the  money  was  soTonS' 

theadvance  will  not  be  recognised  («).  And  so  if  aTL"  inZS 

raise  money  by  mortgage,  although  the  security  will  be  vdd  iS 

a  mortgagee  ^th  notice,  he  may  nevertheless  be  a  creditor  (.   on 

the  proceeds  of  the  estate  to  the  extent  to  which  the  monev lit  I 

properly  applied  in  administration.  ^  ^'""^  ^"^ 

(r)  Re  South  Essex  Gasliaht  Co     HuUn'a  r„.,    o   t  u 

<j"Mu,  etc..  Drainage  and  Inclosure  cT^r  JaE^'  ,i®,'l"'"-  <''■*•  ^00;  Land- 
m  CoUier,,  Co..  18  W.  R  20i  Cl^Jn^'^'^^^  ^^-  P'  ^"  =  ■««  Pooley 
e  Q.  B.  D.  696;  and  Firbani  v  Hultt  18  qTTL  ^"f't  ^'^''^y- 
powers  were  exhausted.  In  such  caaerfZ  rfL  V  ^'  ^:  ^*'  ^'^^^^  borrowinjr 
the  mortgagee  on  their  impU^  representatio^h.tT.'"''^:  ^  I*f°"»"y  "able  to 
A-^  South  Yorkshire  Rail.  Co.  yoTTco  lpl%  ^^  authority.  And  see 
to  how  far  corporations  may  be  bound  h^wJ  '  ^^  <IJ°.vd'8  Bonds) ;  and  as 

a.  '""'*"'*'^'^-^<^«'na»v.  J/ayoro/4«Ato„,  3  H.&N. 

ul'!  '£TJer^&ri%ttHC    'V.^t  ""T"^'  ^«-  ^o.,  22  Beav. 

.  «!<ra«.e  Co.,  Oi66y  and  West's  C^e  L  R  10  eJ  ^1^9  '  ,^'  ^«ff  "a<«V««i  £,/e 
.J*™mn<:eC'o.  v.  Harding,  El.  Bl  &  EI  i  8q  .  «!,5'%  i^  '  v",*^  *"  ^""''^  °/  »'«fe« 
f».,  Johns  690,  which  ^rned  .m1l,»  ■     ""^  ■'^*  Magdalena  Steam  Naviqation 

^m.t  V.  aW?^,.  6  H.  L  aloi  1JS":ST''"  i'^^^p"  .f -^holders  ;  and  s^ 
«teB«m  £«,M,v^  Soci€<»  V  CurdiKo  B      I  "5  ^'«^*«'  ■»<"'•  Co.,  L.  R.  4  Ch.  748  • 

'^1  D,vaynes  v.  ifo6,Wo«.  24  Beav.  86  ;  3  Jur.  (n.s.)  707. 
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Section  II. 

Of  Seoupities  by  Coppopatlons,  including^ 
Incoppopated  Companies* 

PARAOR.tFB 

Ordinary   trading    eorporaiions    have    implied   power    to  mortgage,    but 
aliter  as  to  railway,  canal  and  gas  companies,  etc.,  arul  non-trading 

corporations          . .         . .         •  •         •  •         •  •         •  •          •  ■         •  •  275 

Statutory  powers  of  railway,  etc.,  companies  to  borrow  on  mortgage           . .  276 

Penalty  for  unauthorized  mortgages  by  railway  companies 277 

Potper  of  such  companies  to  raise  money  on  debenture  stock            ..         . .  278 

Priority  of  such  stock  and  interest  thereon,  and  appointment  of  receiver    . .  279 

BighU,  of  prior  mortgagees  preserved              . .          . .  280 

Application  of  money  raised  by  railway,  etc.,  companies 281 

Separate  accounts  of  such  stock  to  be  kept  by  companies 282 

Railway  Companiei  Securities  Act,  1866      . .          . .         . .          •  •         . .  283 

Registration  of  the  securities  of  limited  companies 284 

Where  prohibited  from  borrowing,  companies  may  sometimes  attain  object 

by  selling  and  hiring  back  the  goods  sold           285 

Power  to  borrow  and  mortgage  authorizes  a  mortgage  to  indemnify  a  surety  286 

Potver  of  directors  to  charge  uncalled  capital             . .          - .          . .         . .  287 

Poiver  to  mortgage  unissued  shares     . .         . .                     •  •          •  •         • .  288 

Potver  to  mortgage  future  book  debtn  . .         . .                     •  •          ■  ■         •  •  289 

Hmo  far  mortgagee  bound  to  see  that  company  has  power  to  create  his 

security      .  ■         •  ■         •  •         •  •         •  •         ■  ■         •  ■         •  •         •■  290 

How  far  moHgagee  bound  to  see  that  directors  are  qualified  ..         ..291 

Mere  overdraft  at  bankers  n^  equivalent  to  borrowing         292 

Powers  of  municipal  corporations  to  borrow  on  mortgage 293 

Powers  of  county  councils  to  borrow  on  mortgage 294 

Pi  -irs  of  district  arul  parish  councils  to  borrow  on  mortgage  . .  296 

Poinr  pf  commissioners  to  borrow  on  mortgage       296 

275  All  ordinary  trading  or  financial  corporation,  not  incor- 
porated for  carrying  out  quasi  public  works  (such  as  railways,  docks, 
canals,  and  the  like),  may,  it  would  seem,  borrow  money  for  the 
purposes  of  its  undertaking,  unless  positively  prohibited  (y) ;  and 
may  mortgage  its  property  for  the  purpose  of  securing  the  moneys 
borrowed  (2).  But  semi-public  corporations  (such  as  railway, 
canal,  dock  and  gas  companies),  and  non-commercial  corporations, 
can  borrow  only  if  and  when  they  are  expressly  authorized  to  do 
so  (a).  A  power  to  semi-public  corporations  (as  has  been  already 
pointed  out  (174) ),  or  non-commercial  corporations,  to  mortgafie, 
does  not  enable  them  to  mortgage  their  lands,  plant,  etc.,  so  as  to 
give  the  mortgagees  the  right  to  enter  upon  the  property,  or  otherwise 
interfere  with  the  user  and  possession  of  the  same  by  the  corpora- 
tion (6) ;  nor  can  a  corporation  mortgage  its  franchises  (c). 

(«)  General  Auction  Co.  v.  Smith,  [1891]  3  Ch.  432  ;  Bryon  v.  Metropolitan,  etc.. 
Omnibus  Co.,  3  Be  G.  &  J.  123  ;  Re  Marine  Mansions  Co.,  L.  R.  4  Eq.  fiOl. 

(z)  Re  Patent  File  Co.,  Exp.  Birmingham  Banking  Co.,  L.  R.  6  Ch.  83  ,  Homri 
V  Patent  Ivory  Manulrcturing  Co.,  38  Ch.  D.  156 ;  Australian  AuxUiary  Ato'" 
c'lipperCo.  v.  Mounsey,  4  K.  &  J.  733 ;  Bryon  v.  Metropolitan,  etc.,Omnibus  Co.,  supm. 

(a)  Brice  on  Ultra  Vires,  3rd  ed.,  222.  ., 

(6)  Bricc  on  Ultra  Viitu,  3rd  ed.,  238  ;  Gardner  v.  Londcm,  Chatham  i^  nmiT  1" 
Co.,  L.  R.  2  Ch.  201.  See  Stagg  v.  Medway  (Upper)  Navigation  Co.,  [IJOJJ  ' 
Ch.  16U  ;  Reeve  v.  Meduay  (Upper)  Navigation  Co.,  21  T.  L.  R.  400. 

(c)  Bricc  on  Ult,a  Vires,  3rd  ed.,  223. 
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conlLfs'ormedfor'^'   ^"'^^  '''^.  «'"  ^'""P^"^^^'  «"d   other  ,ar„,ra,H. 
companies  formed  for  purposes  of  a  semi-public  character,  are  usually   276-277 
incorporated  by  special  Act  of  Parliament,  which  almos   invariably  Power  of 
ZTcrir  «Tt^^?*"^'^  *^^  ^"'"P*"'-  ^"'-^  Consoli.:a!-u7«>°etc.. 

I-  t;c  ai  Acts '  t;''*'  ^""*  '''"'^'  '""p"""  ""^^'^"'^^  ^>-  -"=^^0" 

rAQV^o         IP  M     T  ™°"'^  ''"  mort^^ajje  or  bond  may '"°rt«»go. 

,  1  . \       •  '■  ''^?'  '"^^''*  *°  *^«  restrictions  contained  in  the 
•special  Act  borrow  such  sums  as  shall  from  time  to  time  bv  an  order 
of  a  general  meetm.  of  the  company  be  authorized  to  be  borrowed 
not  exceeding  m  the  whole  the  sum  prescribed  by  the  special  Act,  and 

T  TT  '^^  'rr^"'  ^'*^  '°*"^«*'  by  a  mortgage  of  the 
undertaking  and  the  future  calls  on  the  shareholders,  or  by  bonds 
(  u  not  so  as  to  preclude  the  application  of  the  calls  to  the  p^urposes 
0  the  company  (s  43)  without  express  provision).    And  on  discharge 

t  me,  borrow  the  amount  paid  oflF,  upon  obtaining  the  authority 
of  a  general  meeting  of  the  company  in  cases  where  the  money  is  not 
re-borrowed  m  order  to  pay  of!  any  existing  mortgage  or  bond. 

The  Act  restrains  the  borrowing  powers  until  the  production  of 
evidence  that  a  definite  part  of  the  capital  has  been  subscribed  o 
paid  up  (s  40)  (^),  and  provides  for  tlxe  form  of  the  mortgage  or 

rl  %4  m"'  "  S'  P"°"*'^^  °'  *^^  '""^^----^  -  b-dhdders 
^.  4J,  44)  (e) ;   for  the  registration  of  their  securities  (s.  45)  and 

he  form  and  registration  and  effect  of  transfers  (s.  46   47)  •    for 

t  e  payment  and  transfer  of  interest  (ss.  48,  49) ;   the  repayment 

pnncipa  and  interest  (ss.  50,  51) ;  the  cesser  of  interest  (s  52)  • 

277.  By  another  statute  (/),  which  recited  that  many  railway  Penalty  for 

^mp.mes  had  borrowed  money  in  an  authorized  manner,  upon  — C^a 

he  security  of  loan  notes,  or  other  instrnr.ents  purporting   o  |ve  Sr  '" 

security  for  repayment  of  principal  sv^.  borrowed  at  cerfal^ -^LL.. 

IJ;  '  P*^.™'"*  ""^  '""^^'"'^  *^^^«°"  >»  the  meantime,  a 

bv  anv  rr"T    ''"I'  *'  '^'  "™''""*  P"^P"'«"^  *«  be  8ecu;ed 
tL   J  r  !  f  °*^"  "«Sotiable  or  assignable  instrument, 

nceforth  issued  by  any  railway  company,  ;urporting  to  bind 
he  company  as  a  legal  security  for  money  advanced  to  them 

^tWng  the  company  to  raise  such  money  and  to  issue  such 

id)  See  FourUaine  v.  Carmarthen  Rail.  Co.,  L.  R.  5  Eq  316 
(/)7&8VHc.  85,  s.  19. 
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By  this  Act  the  borrowing  of  money  by  railway  companieH  othor- 
wi.se  than  in  conformity  with  the  terms  of  their  special  Act  is  impliedl  v 
forbidden  (g). 

278.  By  the  Companies  Clauses  Acts,  1863  and  1869  (A),  com. 
panics  which,  by  any  subsequent  Act,  are  authorized  to  create  and 
issue  debenture  stock,  or  which  have  power  to  raise  money  on 
mortgage  or  bond  by  any  Act  of  Parliament,  but  no  power  to 
create  and  issue  debenture  stock,  are  enabled  to  raise  by  means  df 
debenture  stock  at  a  fixed  and  preferential  interest  payable  as  the 
company  thinks  fit,  all  or  any  part  of  the  money  which  they  ,,. 
authorized  to  raise  by  mortgage  or  bond,  but  the  issue  must  be 
authorized  by  the  company  according  to  s.  22  of  the  Companies 
Act,  1863. 

279.  The  Act  of  1863  makes  the  stock  a  charge  on  the  under- 
taking prior  to  all  shares  or  stock  of  the  company,  and  transmissible 
and  transferable  like  other  stock,  with  the  incidents  of  personal 
estate  (s.  23).  It  gives  the  interest  priority  over  dividends  or 
interest  on  any  stock  or  shares  of  the  company,  and  next  to  the 
interest  on  mortgages  or  bonds  granted  before  the  creation  of  the 
stock  ;  but  the  holders  have  no  preference  among  themselves  (s.  24). 
It  provides  for  the  appointment  of  a  receiver  when  the  interest  is 
in  arrear  (ss.  25,  26).  And  also  empowers  the  holders  of  stock  to  sue 
for  it  (s.  27) ;  and  provides  for  registration  and  certificates  to  holders 
of  stock  (ss.  28,  29). 

280.  The  debenture  stock  does  not  affect  mortgages  or  bonds 
legally  granted  before  it  was  created,  or  the  power  of  the  company 
to  raise  money  on  mortgage  or  bond  ;  and  it  entitles  holders  to  the 
rights  and  powers  of  mortgagees,  except  the  right  to  require  repay- 
ment of  the  principal  paid  up  in  respect  of  it  (ss.  30,  31). 

281.  The  money  raised  is  to  be  applied  exclusively  in  payment 
of  the  money  due  by  the  company  on  mortgage  or  bond,  or  for 
the  purpose  for  which  it  would  be  payable  if  raised  by  mortgage  or 
bond  (s.  32). 

282.  The  company  is  bound  to  keep  separate  accounts  of  deber- 
ture  stock ;  and  to  the  extent  of  the  money  borrowed,  the  powers 
of  borrowing  and  re-borrowing  by  the  company  are  extinguished 
(ss.  33,  34) :  but  money  raised  for  and  applied  in  the  discharge  of 
statutory  bonds  or  mortgages,  shall  be  deemed  to  be  borrowed 
within,  and  not  in  excess  of,  the  statutory  powers  (32  &  33  Vict. 
c.  48,  s.  4). 

283.  By  section  18  of  the  Railway  Companies  Securities  .\ct, 
1866  (29  &  30  Vict.  c.  108),  various  duties  are  cast  upon  railway 

(g)  Chambers  v.  Manchester  and  Milford  Rail.  Co.,  10  Jur.  (y.s.)  700. 
{h)  26  &  27  Vict.  c.  118,  s.  22  ;  32  &  33  Vict.  c.  48,  s.  1. 


CHAP.  X.]      OF   SECURITIRS   BY    fOKTORATIONS.    ETC.  151 

companies  and  tramway  companies  in  relation  to  loans,  but  nc.n-  Par,..jr.^ 
comphance  with  these  merely  causes  the  directors  and  officers  o  283-1^^ 
become  hable  to  penalties,  and  does  not  affect  the  validity  of  oLh 

thJloaT   ""         '"'" '""^ ''"P'*"^ *"^ *^°«« "^° have'^.dvanced' 

284.  The  mortgages  or  charges  of  limited  companies  formed  «      .   . 
nnder  the  now  repealed  Companies  Acts.  1862   toTgW   or  "rc^"^^^^^ 
the  Ist  April.  1909)  under  the  Companies  Consolidation  Act.  190^(0  ITS'*  "' 

^tuto^  provmons  requinng  registration  of  such  securities  both 
w^th  the  registration  of  joint  stock  companies  and  also  in  a  register 
of  mortgages  to  be  kept  by  each  company.    These  provisions  a  e 

Tfdiows !- '"*'°°'  ^^  *°  ^''^  "^  *^'  ^'*  "*  1^^^'  """^  "«  ^I'o^^ 
(1)  Registration  within  21  days  after  its  creation  (k)  with  the 
registrar  of  joint  stock  companies  is  essential  to  the  validity  as 
against  the  liquidator  or  any  creditor  of  the  company,  of  everv 
mortgage  or  charge  falling  under  any  of  the  following  heads  •- 

(a)  for  securing  any  issue  of  debentures  ; 

(b)  on  uncalled  capital ; 

(c)  created  by  an  instrument  which  if  executed  by  an  individual 

would  reqmre  registration  as  a  bill  of  sale  • 

(d)  on  any  land  or  any  interest  therein  wherever  situate  ; 

(e)  on  book  debts ; 

(f)  a  floating  charge  (0  or  the  undertaking  or  property  of  the 

company,  r    r     j 

The  deposit  by  the  company  of  a  negotiable  instrument  given  to 
the  company  for  any  book  debt  is  not  to  be  treated  as  a  mortgage 

rt?/  °?"'^  ^°^  ^'^' '  *"^  *^«  ^°'^°g  °*  debentures,  entitling 
the^holder  to  a  charge  on  land,  is  not  to  be  deemed  an  interest  in 

.2^  ^f  *''«.  7°**i°«  details  (which  would  be  out  of  place  in  this 
work)  of  the  information  to  be  furnished  to  the  registrar,  and 
provides  that  the  registrar  is  to  give  a  certificate  of  the^registrat'on 

r  r.  «'^'' J"^''^  ''  ^  ^"  conclusive  that  the  requirements 
of  the  Act  have  been  complied  with  (m).  It  is  the  duty  of  the 
ompany  to  effect  the  registration,  but  any  person  interested  may 

SLr  T.  ""T"'  ^""^  '^'  ^"'"P^'^y  *^«  f«««  P^id  to  the 
registrar.    The  register  is  open  to  any  person  in  payment  of  a  fee 

(•)  8  Ed.  7,  c.  69. 

Co.,[im  1  Ch.  37  '  '■        ^     ^^-  ^^^  '  ^^  ^'f"''  «*•  '^°-  Ltd.,  Bou'en  y.  The 

(0  lUiiujworlh  V.  Houldaworth,  [1904]  A.  C  355 
Cri^Sg'r.XtS:tK^^^^^  V.  The  Co..  II908J  1  Ch.  ,52  ; 
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not  exceeUitiK  Is.  The  register  may  be  rectified  or  the  time  fdf 
reKiHtration  be  extended  (n)  by  a  judue  of  the  Hij^h  Court,  and 
satisfaction  of  any  mortgage  or  charge  is  to  be  entered  by  the 
registrar.  Lastly,  heavy  penalties  are  imposed  on  the  company  for 
omitting  to  register  (o). 

The  register  does  not  give  necessarily  notice  of  all  the  contents 
of  the  registered  instrument. 

(2)  In  addition  to  the  above  register  to  be  kept  (p)  by  the  re^ti.strar 
of  joint  stock  companies,  the  Act  requires  such  company  to  keep  a 
register  of  its  own  mortgages,  and  copies  of  all  instruments  required 
with  the  registration,  and  also  the  companies'  own  registers  an  to  be 
open  to  the  inspection  of  any  creditor  or  member  of  the  conipanv 
without  fee,  and  to  the  inspection  of  the  public  generally  on  pavment 
of  a  fee  not  exceeding  l».  Registration  in  this  register  is  not, 
however,  essential  to  the  validity  of  a  mortgage  or  charge,  and  auv 
neglect  by  the  company  to  keep  it  is  merely  visited  by  penalties. 

285.  Even  where  a  trading  company  is  prohibited  from  borrowinji. 
it  may  lawfully  attain  its  object  of  raising  money,  by  selling  part 
of  its  working  stock,  which  it  has  power  to  sell,  and  borrowini,'  it 
back  from  the  purchaser  at  a  rent  which  will  repay  him  with  interest, 
subject  to  an  agreement  for  re-purchase  on  that  event  at  a  nominal 
price,  if  the  transaction  be  open  and  bona  fide  (q).  But  such  a 
company  could  not  borrow  so  as  to  create  a  debt ;  a  bond  (such  a> 
those  known  as  Lloyd's  bonds)  issued  for  securing  a  debt  would  be 
ultra  vires  and  void  (r). 

286.  A  power  to  borrow,  and  secure  the  sum  borrowed  by  mort- 
gage, enables  a  company  to  give  a  mortgage  to  a  surety  by  way  of 
indemnity,  even  where  such  surety  is  a  director  of  the  company  (s). 

287.  The  question  whether  directors  of  a  company  have  power 
to  charge  its  uncalled  capital,  has  given  rise  to  much  discussion. 
It  would  seem  that,  unless  prohibited  or  restricted,  the  directors  of 
ordinary  trading  or  finance  companies  have  an  implied  power  to  do 


(n)  For  decisions  as  to  such  rectification  and  extension  of  time,  see  Se  Meiidip 
Presg,  Lid.,  18  T.  L.  R.  38,  Re  S.  Abrahams  <fc  Sons,  [1902]  1  Ch.  695 ;  Re  I.  C. 
Johnson  &  Co.,  Ltd ,  [1902]  2  Ch.  101  ;  Re  Anglo-Oriental  Carpet  Manufacturing 
Co.,  Ltd.,  [1903]  1  Ch.  914  ;  Re  Ehrmann  Brothers,  Ltd.,  AlbeH  v.  Ehamann  Brw., 
Ltd.,  [1906]  2  Ch.  697  ;  Re  Cardiff  Workmen's  Cottages  Co.,  Ltd.,  [1906]  2  Ch.  fi27 ; 
Re  Rootle  Cold  Storage  <t-  Ice  Co.,  [1901]  W.  K.  54  ;  Re  Joplin  Breuxry  Co.,  Ltd.. 
[  1902]  1  Ch.  79. 

(o)  With  regard  to  the  necessity  for  registration,  in  several  instances  prfercnco 
may  be  made  to  Cornbrook  Breirery  Co.,  Ltd.,  v.  Latr  Debenture  Corporation,  Ltd., 
1 1904]  1  Ch.  103  ;  Bristol  United  Bniveries,  Ltd.,  v.  Abbott,  [1908]  1  Ch.  279;  B^ 
Xew  London  and  Suburban  Omnibus  Co.,  Ltd.,  Appleyard  v.  The  Co.,  [1908]  1  Ch. 
621  ;  as  to  procedure,  see  Re  Cunard  Steamship  Co.,  Ltd.,  [1908]  VV.  N.  160. 

(p)  Re  Standard  Rotary  Machine  Co.,  Ltd.,  95  L.  T.  829. 

('/)  Yorkshire  Railway  Wagon  Co.  v.  Maclure,  21  Ch.  D.  309. 

(>5  See  per  Lord  Wb.nsleydalb,  in  South  Yorkshire  Rail.  Co.  v.  Great  Northern 
Rail.  Co.,  9  Ex.  55. 

(»)  Re  Pyle  Works  (No.  2).  [1S91]  1  Ch.  173. 
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80 (0-  Whcrr,  however,  their  borrowing  p<iwerH  are  defined,  thin 
pjwer  may  be  impliedly  negatived,  on  the  principle  of  ej/^regmo 
Mfiui*  exclusio  alteriut  eat.  Thus  directors  cannot,  under  an  authority 
to  borrow  on  the  security  of  the  '"  funds  and  property  "  of  a  comi>cny, 
mortKajje  uncalled  capital,  as  it  is  only  sub  modo  the  property  of  the 
company  («).  But  if  the  call  had  already  been  made,  the  charge 
would  be  ■'cTd(a;).  But  where  the  words  used  were  "  pro|Mjrty 
ind  rights,  he  decision  was  the  other  way  {y) ;  as  it  was  also 
where  direc...r8  were  authorized  to  give  "any  security  «»f  any 
description  "  {«),  or  to  borrow  "  in  any  other  manner  "  (a)  (176). 

288.  It  has  been  also  held,  that  directors  may  even  mortgage 
unissued  shares,  if  there  be  a  power  to  borrow  a  sum  not  oxceeding 
s  proportion  of  the  capital  not  called  up,  and  the  definition  of  capital 
includes  nominal  capital  (6). 

289.  It  has  been  held  by  the  late  V.-C.  B<u'oh.  that  a  power  to 
mortgage  "  the  property  of  a  company  "  authorized  a  mortgage  of 
book  debts  not  yet  accrued  (c) ;  but  it  is  difficult  to  reconcde^this 
decision  with  some  others  (d).    See  also  (67). 

290.  Another  proposition  which  appears  to  be  deducible  from 
the  authorities,  is,  that  where  the  statutory  authority  under  which 
i  company  is  established  contains  no  restrictions  m\  the  e.xercise 
of  the  borrowing  power  outside  those  of  the  deed  of  settlement 
which  confers  it,  the  lender  is  not  bound  to  look  beyond  the  deed 
of  settlement ;  but  finding  that  it  empowers  the  company  to  borrow, 
may  assume  that  it  has  done  such  preliminary  acts,  as  the  passing 
of  resolutions,  etc.,  which  the  deed  requires  (e).    But  where  the 

(0  See  p«r  C-hitty,  J..  Jaclcton  v.  Rainjord  Coal  Co.,  [1890]  2  fh.  340 
{*)Bt  British  Provtdenl,  etc..  Society,  4  De  O.  J.  *  S..  407  •   Be  Sankeu  Brook- 
^'S'^"- <??■  2).  L.  R.  10  Eq.  381  ,   Lnk  of  South  Au^'raUa  y.  Abrat^Z  LK 
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r  i  i'f?V''7',t°l^  ^,°"^  ^°-  !^°-,  2''  '"P""  •  P'^l^^ring  v.  Ilfracombe  Rail.  Co.. 
I  RlOPn^r^l  f^  ^"'^'T""^/  /"^f  ^''*'"'«"«  Co.,  Oibbs'  and  West's  Case, 

y?,rj^^p.'4'^i"UT  R.  t' nf  °'^*^  '"■'  '"""  ^''-  ^  «•  «  ^'•-  '''  ■'  -'^  ^' 

(y)  Houvrd  v.  Patent  Ivori/  .Vanu/acturing  Co.,  38  Ch.  D   156 
.'j!  ,.?'''"J,''n^***"'"r  ''""'''■*  of  Angh-Australian  Investment,  etc.,  Co.,  [189.51 

(1,  «l^ 'h  ^  "iTf*-  ^  '^^-  "•  ^^^  '  ^'  '^*'*»'^  Bessemer  Steel  Co,  44  L.  J 
U  «83  ;  Howard  v.  Patent  /fw?/  Mnnufactnrimj  Co.,  supra. 

{<i)  Jackson  v.  Rainford  Coal  Co.,  [1896]  2  Ch.  340. 

(6)  English  Channel  Steamship  Co.  v.  Rolt.  17  Ch.  D.  715 

(f)  moonitr  V.  Union  Coal  and  Iron  Co.,  L.  R.  l(i  Eq   383 

«£.notf(»).*^'^'''^*'   *^"  ^"^   ^"-  ^  "•  ^    ^1-  "^*'    *"''   ""^   ^"''^  ^'t'-''- 

4mmZi^-'!'**,^""«^-  ^«^7«flnrf.  «  El.  *  Bl.  327  ;  Agar  v.  Athenaium  Life 
eT^        V  9^-  "-'i^-'  ^25  ;   Be  Athenaeum  Life  A.suran^e  Society,  Exp. 

Sv  Ww  /  1  ■  "  .  ^^^  "  u"  •;■"■"  """^  ^^^  secretary  of  the  borrowing 
MDv  i  hZ  °f  .*'"', '"^«"l""ty.  he  being  al«o  secretary  of  the  lending  com- 
my .  He  Hampshire  Land  Co.,  [1890]  2  Ch.  743. 
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Htatuton'  authority  provides  Mpeci.Tlly  what  nhall  bo  pvidenre  of  H,,. 
performance  of  the  |)relitni"Kry  actM(/),  or  where  the  wcurity  wouM 
on  the  face  of  the  articIeH,  Ijc  uhra  virea  unlesM  the  power  be  exti'tHipd 
by  the  Mhareholders  (5),  the  lender  must  nee  that  whatever  '\h  neci-s- 
sary  must  be  done. 

291.  On  similar  principltM,  where  articleH  of  aHNOciation  pri)\i(io 
what  Hhall  be  evidence  sufficient  to  authorize  third  persons  to  lieil 
with  directors,  .such  third  persons,  although  bound  to  see  that  siirh 
evidence  is  forthcominvr,  need  not  go  behind  it.  Thus,  whtre 
articleH  of  association  pr(.vide  that  any  security  issued  under  the 
company's  seal  shall  be  binding  on  the  company,  notwithstan<linL' 
any  irregularity  touching  the  authority  of  the  directors,  the  securitv 
is  good,  even  although  some  of  the  directors  be  disqualified  (//). 

292.  The  mere  overdraft  of  its  banker's  account  by  a  conipanv 
in  the  ordinary  course  of  business,  has  been  held  not  to  be  a  transac- 
tion upon  which  a  question  as  to  its  borrowing  powers  can  arise  (;) ; 
but  it  is  otherwise  where  a  secured  loan  is  deliberately  made  by  way 
of  overdraft  (k). 

%8.  A  town  council  may.  with  the  approval  of  the  Local  Govern- 
ment Board,  but  not  otherwise,  borrow  at  interest  on  the  securitv 
of  the  corporate  land,  or  of  any  land  proposed  to  be  purchased  bv 
them,  or  of  the  borough  fund  or  borough  rate,  or  of  all  or  anv  of 
those  securities,  such  sums  as  the  council  may  from  time  to  time  think 
requisite  for  the  purchase  of  land,  or  for  the  building  of  any  buildiny 
which  the  council  are  authorized  to  build  (1),  or  for  acquiring  land 
under  the  Military  Lands  Act,  1892  (m),  or  for  the  formation  of  a  fund 
for  payment  of  compensation  in  respect  of  forged  transfers  (n),  or 
for  maintairing  or  repairing  borough  bridges  (0),  or  for  the  discharge 
of  debts  lawfully  contracted  before  the  Act  5  &  6  Will.  4,  c.  76  (p), 
or  for  adjustments  under  the  Local  Government  Act,  1888  (q),  or 
for  purposes  of  technical  instruction  (r),  or  for  the  purposes  of  the 
Diseases  of  Animals  Act,  1894 («),  or  of  the  Inebriates  Act,  1898(<), 
or  of  the  Education  Act,  1902  («),  or  (on  the  security  of  the  borough 
rate)  for  the  purpose  of  acquiring,  improving  and  adapting  land  under 
the  Allotments  Act,  1887  (x).    And  where  there  is  an  appeal  from  the 


( / )  Fovntaine  \.  Carmarthen  Rail.  Co.,  L.  R.  5  Eq,  316. 

(g)  Irvine  v.  Union  Bank  of  Australia,  2  App.  Cas,  366. 

(A)  Davits  V.  Bolton  di  Co.,  [18941  3  Ch.  678;  but  see  and  consider  Baronm 
Wtnlock  y.  River  Dee  Co.,  10  App.  Cas.  354  ;  and  Aahbuty  Railway  Carriage  and 
Iron  Co.  V.  Riche,  L.  R.  7  H.  L.  653. 

(1)   Waterlow  v.  Sharp,  L.  R.  8  Eq.  501. 

(k)  Looker  v.  Wrigley,  9  Q.  B.  D.  387.  {q)  51  &  52  Vict.  e.  41,  s.  62. 

(0  45  &  46  Vict.  c.  50,  s.  106.  (r)  52  &  53  Vict.  c.  76,  s.  4. 

{m)  55  &  56  Vict.  c.  43,  s.  6.  («)  67  &  58  \"ict.  c.  57,  s.  42. 

(«)  54  i  55  Vict.  c.  43,  s.  3.  {t)  51  &  62  Vict.  c.  60. 

(o)  45  &  46  Vict.  c.  50,  s.  119.  (u)  2  Ed.  7,  c.  42,  s.  19. 

(;>)  45  4  46  Vict.  c.  50,  s.  131.  (x)  50  &  61  Vict.  c.  48,  s.  10. 
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Wt,  1890.  the  latter  m.y  b<,n.w  on  the  security  of  the  f.-rmers 

In  addition  to  the  above  general  powern.  mo«t  municipal  corpora- 
noM  of  any  .n,portanc«  have  Hpecial  statutes  or  ordern^  he  Wa 
omnment  Board  authorizing  borrowing  on  a  large  Jk  «ecum 

Tl...  following  statute*  govern  the  powen,  of  borrowing  bv  Metro- 
ph^an  Borough  Councils,  viz. :  The  Metropolis  Management  AcT 
185.^:),  the  Metropolitan  Management  Amendment  ATimta'- 
rhe Pubhc  Hea  th  (London)  Act.  1891  (6) ;  anamended bv  thrLondr  n 

rirssr '  '^^--^  ^^*'  ^«««  <^) = ^^«  London  Lt: 

m  A  county  council  may  borrow  with  the  consent  of  the 
Local  Government  Board,  but  not  otherwise,  on  the  «ecuritv  of  the 
county  fund,  or  of  any  revenues  of  the  coundl.  or  on  e Uhe^orVtw 
part  of  either  of  them,  for  the  following  purposes,  viz.  :-(l  Fo^- 
conjohdatmg  the  debts  of  the  county  ;  (2)  for  purchasing  any  land 

lit::  r  '^"''ff -^'^^  '^^  --cil  are'authrzed  by  aiy 
Act  to  purchase  or  bmld ;  (3)  for  any  permanent  work  or  othe^ 
'lung  which  the  county  council  are  authorized  to  execute  or  do 

i  Bo^  f  f '^'  'T'  •"  ^"^  ^'"^^^  "^  '^^  Loll  Go  et' 
ment  Board,  to  be  spread  over  a  term  of  years ;  (4)  for  makinL^ 
advance,  to  any  persons  or  bodies  of  persons,  c^rpo  ate  o^uni^- 
corpora  e  m  a,d  of  the  emigration  or  colonization  of  iniltantHf 
iTv  l'  "^      *  g""'*"*^^  for  the  repayment  of  such  advance 

iv  ^r/  "^  ^°"*^  '"  '^'  "^^^^^^^  °'  *^«  govermnent  of  any 
colony,    (0)  for  any  purpose  for  which  quarter  sessions  or  th. 
county  council  are  authorized  by  any  Act'to  bo"  ow  ^  (6   Fo 
he  purposes  of  adjusting  property,  debts,  and  liabilities  /^  A 
loans  are  to  be  paid  off  by  means  of  a  sinking  fund  within  such 

^  the  Local  Government  Board,  may  determine,  and  they  caHn  v 

praised  by  one  loan  or  several,  and  either  by  stock  or  debentures 

annuity  certificates  under  the  Local  Loans  Act.  18^   a'd    he 

Acts  amending  the  same.  or. ./  special  reasons  exist  for  so  ic^roJng, 

(y)  53  &  54  Vict,  c  65  8  4 

(2)  18  &  19  Vict.  c.  120's^  IM-IOI  /  rL^  ^  °?  ^"'°*-  °-  7«'  8.  105. 

C)  25  &  26  Vict.  c.    02  m   72   m  ^'Lf^J^  ^  '"*•  <=•  cl^«viii.  8.  32. 

(*)  51  &  o2  Vict,  c  41   8   60    'tk  ■  <!'>  "2  &  63  Vict  c.  14,  s.  4. 

■e^ion,  houses  and  ^dg^'loduina^aZF^?^-^"'''^'''^^  '^^  ^'^'  """"ty  »>«"«. 

jW'on  houses  and  stronTroZ  (I  ft  V^l^c  SS^^^iof '  "l^'-  '  ««''•  *'  «•  «3) 
bet.  p.  SQ  <.   in\.r-      .     D  -J     I"'  *  *  vot.  C.  88.  8.  12) ;    purlin  works  (11  V  "la 

WSe«s.69(2)of61&'52Vict.c.41. 
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I)y  mort^'aj^e  in  accordance  with  8.s.  23G  and  237  of  the  Public  Health 
.\ct,  1875.     Provided  that  where  a  county  council  has  borrowed  bv 
means  .)f  stock,  they  are  not  to  borrow  by  way  .)f  niortfja-e  o.xcem 
for  a  period  not  excecdinjj;  five  years,  and  where  they  borrow  bv 
debentures,  such  debentures  must  not  be  for  a  less  sum  than  5/  each" 
Much  debentures  issued  under  the  Local  Loans  Act,  1875,  char-e  tiu' 
above-mentioned  funds  or  revenues  with  the  payment  of  priminal 
and  mterest  (h).    Annuity  certificates  mav  be  issued  under  the  Icial 
Loans  Act,  charging  the  same  funds  and  revenues  with  the  i)av,nom 
of  annual   sums  of   not  less  than  3/.,  which  includes  inter^.st  (/) 
Moth  debentures  and  annuity  certificates  may  be  made  parable  tl 
bearer,  or  to  a  person  named,  his  executors,  administrators,  or  assign. 
It.  which  latter  case  they  are  transferable  by  writinji,  as  the  countij' 
with  the  con.sent  of  the  Local  Government  Board,  may  by  ruh^' 
direct  (/;)      \\,th  regard  to  mort-a-es.  every  such  mort-a-e  is  t. 
be  made  by  deed,  truly  statinj,'  the  date  and  consideration,  and  tin.. 
and  place  of  payment,  and  must  be  sealed  with  the  common  seal 
and  be  made  in  accordance  with  a  form  scheduled  to  the  Public 
Health  Act,  1875.     The  county  council  has  to  keep  a  register  of  its 
mortKaoes  on  each  rate  open  to  public  inspection  durinjr  office  hour,. 
295.  Powers  of  borrowing  for  ceiMin  purposes  are  conferred  on 
parish  councils  by  .ss.  11  and  12  of  the  Local  Government  Act  1891 
but  the  consent  of  the  Local  Government  Board  is  neces.sarv'    The 
security  is  to  be  the  poor  rate,  and  the  whole  or  part  of  the  r'evenuos 
of  the  council.    Rural  district  councils  have  considerable  powers  „f 
borrowing  by  virtue  of  s.  25  of  the  Local  Government  Act   mi 
and  ss.  233  to  244  of  the  Public  Health  Act,  1875.     The  Acts  relating 
to  the  borrowing  powers  of  Boards  of  Guardians  are  27  &  28  Vict" 
c.  39,  s.  8  ;  52  &  53  Vict.  c.  5(> ;  and  60  &  61  Vict.  c.  29. 

296.  Bodies  of  commissioners  formed  by  special  Act  of  I'ailia- 
ment,  incorporating  the  Commissioners  Clauses  Act,  1847  (/)   mav 
borrow  on  the  security  of  their  rates  or  other  property     The  Act 
provides  for  the  form  of  mortgages  (m),  for  the  registration  of  mort- 
gages, and  fur  transfers  and  registration  of  transfers  («),  for  the 
payment  of  interest  (o),  for  re-borrowing  to  pay  off  securities  (.) 
for  the  repayment  of  loans  and  cesser  of  interest  (y),  the  creation  ..f 
a  sinking  fund  (r),  the  order  of  discharging  securities  of  t^e  sanu- 
class  is),  the  appointment  of  a  receiver  (<),  and  the  ins,.c-evion  „t 
accounts  (m).    As  to  Commissioners  of  Sewers  the  reader  i;,  referred  U 
the  Public  Money  Drainage  Act,  1847  (x). 


(h)  38  &  .19  \'ict.  c.  83,  ss.  r>,  3(i. 

(«■)  /6.,M.  7. 

«.•)  lb.,  J.8.  f)  &  7. 

(l)  10  &  1 1  Vict.  c.  1(!. 

(m)  lb.,  H.  7.'). 

(«)  lb.,  ss.  7<>— 78. 

(o)  lb..  8.  70. 


(p)  lb.,  s.  80. 

I'/)  lb..  Ns.  81—83. 

(r)  lb.,  a.  84. 

(»)  lb.,  H.  STi. 

(t)  lb.,  88.  8(i,  87. 

(m)  lb.,  8.  88. 

(t)  lO&ll  Vict.  c. 


CHAP.  X.J      OK   SECURITIE.   BY    BENKKIT,  KTC,  «O.IKTIK« 


157 


Skction  III. 


Of  Seo„rltle»  by  Benefit.  BuUd.n^.  or  Friendly 

Societies. 


I'aragraiJt 

297 


Provisions  o/Buildiiu,  Socittic.  Art.,  1874  and  1804 
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I'AUAnRAI'H 

•  •  297 
■  298 


297.  By  the  Building  Societies  Act,  1874  (c  42)  .s   1',  •_ 

(1)  Any  society  under  the  Act  n,ay  receive  deposits  or  I         ^^^  "' 
at  interest  from  members  or  nfh«r      ''^P^""^  "^  !"«"« .Sooieti..^ 
Joint  stock   compani„  ar^e^Jnir'?^ 
«ociety.  to  be  applied  for  the  p^rroTtt^^t'      '"^ 
[I)  in  a  permanent  society   th^  fnfoi  „  . 

deposit  or  loan  anfnot  repa  d  bv  th"      "'  ""f  "^  "" 
at  any  time  exceed  two-  hTrds^f  tl  '  '^''Z"  ""* 

time  bein,  secured  to  the  itetv  bv  TT  '".  ''" 
its  members      Bn^  in   „       !      ^    ^  mort^rajres  from 

-tobeLrjirrr;;^;r'"^« 

the  society,  but  includes  all  sums  dJe    "u '  ti ""I  •  '" 
on  members'  securities   wh^t},?.  r  "''''  '''^'"•" 

iMM or  deposils  (a)         "  ^         property  tor  seciirins  fuili 

A  Wn  .,.  „  «i=ty  ..„ich  „„  i„  „,  i„„p„„„  ,„,„,.„  .,  __^^ 

'AS.^S£l^Si,-- «  ..  U .„  ^  „  „,,  „,,„ 

'•"'  •*'  *  58  Vict.  c.  47,  8.  14. 

(«)  St.«  Mum,,,  V.  &„//.  0  Api.  ca..  51-). 


'vJWprT'Vwr. 
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validated  by  this  Act  (6),  nor  by  a 
validate  it  (c). 

298.  By  the  Friendly  Societies  Act,  1896  (c.  25),  s.  47  (i),  3 
friendly  society,  or  any  branch  of  such  a  society,  may,  if  the  rules 
thereof  so  provide  (and  with  a  limitation  as  to  benevolent  societies) 
hold,  purchase,  or  take  on  lease  any  land  in  the  names  of  its  trustees 
and  may  mortgage  the  same  ;  and  no  mortgagee  shall  be  bound  to 
enquire  as  to  the  authority  for  any  mortgage  by  the  trustees ;  and 
the  receipt  of  the  trustees  shall  be  a  discharge  for  all  moneys  a'risin' 
from  or  in  connection  with  such  mortgage  (d).  Section  36  of  the 
Industrial  and  Provident  Societies  Act,  1893,  gives  similar  powers 
to  industrial  and  provident  societies. 

Section  IV. 
Of  Secuplties  by  Mappled  Women. 

'^^"Tto«^'^"  ''•»^'»W«.  »■»  relation  to  their  proprietory  rights,  into  (A«f°"^° 

-.299 

Sub-section  (1).— Securities  by  Married  Women  whose  property  is 
not  separate  either  by  settlement  or  statute. 
Married  women  can  mortgage  real  estate  under  Fines  and  Recoveries  Ad..    300 
Marred  women  can  mortgage  reversionary  chases  in  action  under  Matins'' 

^'^ 3QJ 

Except  under  Matins'  Act,  choses  inaction  cannot  be  mortgaged  by  married 
women        . .         . .  ^       "  '""fiea 

Equitable  mortgage  by  husband  of  wife's  chose  in  action  is  not  a  reduction 
into  possession "»»w>on 

Wife's  equity  to  a  settlement ..         ""         '"  304 

Jiatijication  by  widow  of  invalid  mortgage  made  during  coverture    ..         ..    305 

Sub-section  (2). -Securities  by  Married  Wormn  on  property  settkd 
to  their  separate  use. 

Before  Act  of  1882,  a  married  woman  could  not  bind  future  separat  eestate 
FropeHy  over  which  a  married  woman  has  a  general  power. 
How  a  married  woman  can  charge  her  separate  estate 

Sub-section  (i). -Securities  by  Married  Women  holding  property 
under  the  Married  Women's  Property  Act,  1882  and  1893. 

Wmnen  to  whom  the  Acts  apply  ,,. 

General  effect  of  Acts     ..         .  ^° 

299.  In  course  of  time,  when  all  women  married  before  January 
1st,  1883,  shaU  have  died  or  become  widows,  and  when,  therefore, 

(6)  Ex  parte  Watson,  21  Q.  B.  D.  301 

id)  Societies  may  also  (whether  their  rules  provide  for  it  or  not)  morteaee  fo 
the  purpose  of  providing  a  fund  under  the  Forged  Transfers  A/t.Ts91?=Tl  Sd  3 


306 
307 
308 
309 
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from  .War  ^Z^'c^SbyZ^'"^':::''^:"'"''''  '"^'  "™  °^ 
»c»a,y  to  co^ider  such  icurife  untrTr'h  T'"' "'  " 
(1)  Securities  by  married  „m„2,nZkl     1    .       ,'''"''■  "^-  •" 

«;  (2)  «cuririea  by  „.rted  womLtTorp^^rtitLTdt 
ikejt  separate  use  by  deed  or  wilj  •  »nH  n\  ''  ^'.'  ''  '""™  *<> 
.men  to  whom  the  Act  applL     '      ^  '"  "'"'"'"'  '')'  °»"i»J 

SV...E0TI0»  insecurilie,  iy  Manied  Wo„e»  *.«  p„„„„  ^ 
«  «yaro(e  ei(4er  6y  «Mft«e  „  «e«fe»ie»(.  '^  * 

^PyUds),  and  mouey  sub^tt  be  Jnliw  if  ti,"  """r ""' 
tads,  but  also  iu  theUids  of  iZcw'  „t  iSd  tV 
«el«8i<,u  of  her  eqdty  to  a  settlement  f  f  1     Tl.  i    u     j      , 
•r  the  husband  alone  mav  .1™^?  ■    'lu  "'''""' ""'  "'«■ 

*ot  mortgage  of^L^^TeSoryS^USr  f^' ^' 
•ble.  or  whatever  be  the  nature  oUe  SiresrSeTn  Xl"^'"'" 

*r  the  death^f  h'ert«::JSt';t4rb:^^rvrr 
Con^yanees  Ac,  1893,  operate  as  a  Jooationtirt^-'sruS 

to)  Sates  V.  Z)anrfv  2  Atk  207  •  V^R        ^  '         '  ''"*^»"«»'«)- 
.  {ft)  HiU  V.  Edmnvdji  5  IV  n    t-  c. .   c/^o      r»      . 
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OF  SECURITIES  BY  CONTRACT.  [pART  Ii. 

301 .  Similarly,  a  woman,  to  whom  the  Married  Women's  Propertv 
Act  does  not  apply,  and  whose  property  is  not  settled  to  her  separate 
use,  can,  nevertheless,  deal  with  her  reversionary  interests  in  personal 
estate,  under  Sir  R.  Malins'  Act  (i),  whereby  every  married  woman 
may  by  deed  dispose  of  every  future  or  reversionary  interest,  whether 
vested  or  contingent,  of  her,  or  her  husband  in  her  right,  in  any 
personal  estate  to  which  she  shall  be  entitled  under  any  instrument 
made  after  December  3Kt,  1857  (except  a  settlement  or  agreement 
for  a  settlement  made  on  her  marriage),  and  may  release  or  extinjjuish 
any  power  vested  in  her  in  regard  to  any  such  personal  estate,  as 
effectually  as  she  could  do  if  she  were  a/ewc  sole  ;  and  may  extinguish 
her  equity  to  a  settlement  out  of  any  personal  estate  to  which'she 
or  her  husband  in  her  right,  may  be  entitled  in  possession  under  anv 
such  instrument ;  the  deed  being  made  with  the  concurrence  of  the 
husband,  and  being  acknowledged  by  the  married  woman  in  the 
manner  required  by  the  Fines  and  Recoveries  Act  (k).      The  Act 
does  not  extend  to  reversionary  interests  which  the  married  woman  is 
restrained  from  alienating  or  affecting,  nor  to  powers  which  are 
vested  in  her  independently  of  the  Act. 


&a'Act*\,^®^;  .-^""fP*  under  the  last-mentioned  Act,  no  disposition  of 

married 

women 

cannot 

mortgage 

choses  in 

action. 


c      , 


the  wife's  choses  in  action  not  held  for  her  separate  use  orformin" 
part  of  her  separate  estate  under  the  Act  of  1882,  whether  made 
with  or  without  her  concurrence,  will  generally  affect  her  title  bv 
survivorship  (after  her  husband  has  died  without  having  reduced 
the  property  into  possession  {I) ),  or  her  statutory  title  as  a  feme 
sole,  where,  after  the  mortgage,  she  has  obtained  a  decree  of  judicial 
separation  and  is  living  apart  from  her  husband  (m),  either  as  against 
the  particular  assignee  of  the  fund  or  the  assignee  in  bankruptcy 
of  the  husband  :  the  result  being  the  same  whether  the  husband  had 
or  had  not  the  opportunity  of  reducing  the  fund  into  possession  in 
his  lifetime  (n).    And  if  the  title  of  the  wife  surviving,  be  for  any 
reason  doubtful,  it  will  still  prevail,  if,  by  a  decree  in  a  suit  ailectin"<r 
the  property,  the  fund  have  been  ordered  to  be  paid  to  her  (o),  or 
she  have  acquired  a  legal  title  {p) ;  as  by  being  executor  of  the  person 
under  whose  will  she  is  entitled  to  the  fund. 

A  security  which  would  be  invalid  under  the  general  rule,  will 
not  be  made  good  because  the  original  agreement  for  the  loan  was 

(I)  20  &  21  Vict.  c.  57  (1857). 

(*)  3  &  4  Wai.  4,  c.  74.    In  Ireland,  4  &  5  Wfll.  4,  o.  92. 

m':!},I"'^ZJ- K'^'^Tk-   ^"^-  1'    ,*'>^*y  ^-  Lee,  2  Madd.  16;   Hmmr  ,. 
Morton,  3  Russ.  65  ;   Wtlkmaon  v.  Charkaworth,  10  Beav  324 

^^{m)  20  &  21  Vict.  c.  85.  s.  25  ;  21  &  22  Vict.  c.  108.  s.  8  ;  ife  Insole,  L.  R.  1  Eq. 

(n)  Ellison  v.  Elwin,  13  Sim.  309 ;  Ashby  v.  Ashby,  1  CoU.  C.  C.  553. 
(<?)  Hutchinga  v.  Smith,  9  Sim.  137. 
(p)  Miehdmore  v.  Mvdge,  2  Giff.  183. 
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made  by  the  wife  before  marria-re  (n\  ■  K„f  u       •  , 

if  the  chose  in  action  was  created  /l  'the  1  "  "'^'  ^'i  ^'  ^'""^   ^-^^"^ 

Wie,  and  she  never  had  anvdZiZ     I        ^"P"'^  °^  *^^  mort-    302-304 

subject  to  the  security  (r)^     '*'"'*  '''''''''  "'  ''  otherwise  than 

^^XpTy  tt\trni\?rd:ro?thi  rrr^  ^^^*'  ^— 

quitable  mortgage,  will  not  h^  «  .T  !•  ,    ^**^^'  ^3^  ^^7  of  ?">rtgagoby 

into  possession!  th;  ^oLsln  ot  thet^^^^  U  VT^''-"^  debt  J^S  °^ 

or  the  depositee,  not  beinc  eouiil.n.  .     u  ^''  ^'^  *^"  ^»«band  ^ho^e  in 
to  obtain  possession  of  tTe'moTem  "^  ""'"^  ^  right^^^tr ' 

pe.^al!re,VLtc^^^^^^^^^^^  ''  *^f  ^^^^  ^«  -1  or  Er  " 

the  trustee  in  bankruptcy  of  hShS/nd ^  2X1"  Tr  ^^L^-" 
mortgagee  o  the  wife's  equitable  absolute  inteLtfr  *^! 
.vears(M  ;  although  the  annlicatmn  ^t  II  '";®^^^*  '"  a  term  of 
circumstances,  to  equitable  iSeirin  Ian/  '"*"°^'  ""'^^^  ->' 
sistent  with  the  rule  fonnerry  bslUed  "^^  T^  V'  "^""- 
were  not  subject  to  the  same  PnnU J  ' ,         '"^^  mterests 

analogy  to  ligal  estates  (T  TelitkZT'X'  '"^"^  ^^  *^- 
held  not  to  be  enforceable  aaiil7  V^'  ^°'^^^^'''  ^««  been 

interest  in  the  wif^s  land  ;^^^^^^       ^  f^"'  °^  *^^  ^"^^^^d's 

nor  against  the  assiglee^^  ^^  ^^^^^^^^^^^^        ^l  '^^  '.^^-^ance  (,) ; 

-aintainher.    ^^^^^:;^1^::^ 

^yo^S  the  amount  of  themTngS  debt"  V)"-*-"  °f  her  inte^eat^'/urSo^ 
(r)  Winter  y.  Easum.  2  De  G.,  J.  &  S.  272 

AX^rrL:;d^S^iS'^|i  Jr  1-  ^n!*''*  -^^  ^  ^em.  7.    ^  does 
^^m  to  have  inferred  (^E  v  ^^1'°'^'''' °L*''.''  "'*«^'  "«  Lord  Cottenh^ 
.report  in /e„,««  v.  ifoi^^?2  Atk  421  ^/f ^^  ^^''-  *,^-  **  P-  W7)  fTi^he 
;.  -  n.  Lord  Hardwicke  sp^^ks  of  Turn  Jl^rt^  "'P°'*°^  ^<^  ^-  ^'•^y.  3  Rusa 
"on  of  many  authorities.  ^  ""^^  *  •=*"«  ««  accepted  law  and  the  foS: 

iy)  Durham  v.  Cracileji    a   T„-    /„     v  ,._ 

-SSof  /h?  ^"''  ^^  ^"^-'^e  SarthTc'ca  ar  ^°'  r-^^ 
;ss7-"-' -«i  the  fund  h:vtX^^i';;;\^nX^^^^^^^ 

r. 
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1<)2  OF   SECUKITIKS   BY   CONTRACT.  [PART  II. 

I'ltrayraphi  subsequent  refusal  or  neglect  to  do  so  (2).  And  it  cannot  be  clainu'd 
oOo  Qyj.  q{  j.jjg  p^g(.  income  of  such  property  as  against  a  mortgagee  (a). 
The  wife  may  enforce  her  right  to  a  settlement,  as  well  in  a  suit 
by  herself,  as  by  the  person  claiming  under  the  assignment  or 
insolvency  ;  and  she  is  not  deprived  of  it  because  she  has  the  It^al 
reversion,  if  an  outstanding  legal  interest  leaves  her  with  a  present 
right  which  is  enforceable  only  in  equity  (6). 

305.  It  has  been  held  (c)  that  a  mortgage,  without  fine,  hv 
husband  and  wife,  of  her  real  estate  for  a  term,  was  establishell 
after  the  death  of  the  husband  by  her  acts,  amounting  to  a  re- 
delivery of  the  deed,  and  therefore  to  a  new  grant ;  she  havinir 
given  up  possession  and  directed  the  tenants  to  attorn  to  the  mort- 
gagee, and  accounted  to  him  as  such.  But  the  mere  payment  ot 
interest  by  the  widow  has  been  held  (d)  not  to  set  up  such  a  mort- 
gage, because  the  term  ceased  absolutely  at  the  husband's  death ; 
though  it  was  said  that  by  acceptance  of  rent,  if  any  had  been 
reserved,  the  mortgage  would  have  stood.  These  decisions  can 
hardly  be  regarded  otherwise  than  as  contradictory.  The  principle 
of  the  latter  is  affirmed  by  a  modern  case,  in  which  a  joint  seciuitv, 
which  was  ineffectual  by  reason  of  the  imperfect  exercise  of  a  power 
of  appointment,  was  held  not  to  bind  the  wife,  though  for  many 
years  after  her  husband's  death  she  had  paid  interest  upon  it  {e). 
The  case  Goodright  d.  Carter  v.  Straphan  is  supported  by  Mr. 
Coventry  (/),  on  the  ground  that  the  lease  was  voidable  only  and 
not  void ;  but  this  is  contrary  to  the  express  judgment  of  Lord 
Mansfield  and  of  the  whole  Court  of  King's  Bench. 

Sub-section  (2). — Securities  by  Married  Women  on  Property  settled 
to  their  separate  use. 

306.  A  married  woman  being  entitled  in  equity  under  a  will 
or  settlement  to  hold  property  for  her  separate  use,  might  (unless 
expressly  restrained    from    anticipation   or   alienation  (g))  (459) 

^       contract  debts  to  be  paid  out  of  it,  either  by  a  direct  mortcao'e  or 

can  mortgage    ,  ,  '■  ii-i  "'^ 

property    "    charge  upon  the  separate  estate,  or  by  bond,  promissory  note,  bill  nf 

(z)  Elliolt  V.  Cordell,  5  Madil.  149 ;  Stanlm  v.  Hall,  2  Russ.  &  Myl.  175  •  Ti<ld 
V.  Uster,  3  De  G.  M.  &  G.  857  ;  Re  Duffy's  Trust,  28  Beav.  386 ;  Life  Asmintim 
nj  Scotland  v.  Siddall,  3  De  G.  F.  &  J.  L71. 

(a)  Be  Can's  Trusts,  L.  R.  12  Eq.  609. 

(6)  Barnes  v.  Robinson,  9  Jur.  (n.s.)  245  ;  Newenham,  v.  Pemberfon,  17  L.  1. 
Ch.  99. 

(<•)  Goodright  d.  CaHer  v.  Straphan,  Lofft,  763  ;    1  Dougl.  53,  n. ;   Co«p.  201. 

(d)  Drybutter  v.  Bartholomew,  2  P.  Wms.  127. 

(e)  Blandy  v.  Kimber,  24  Beav.  148. 
(/)  Pow.  Mort.,  ed.  6,  721  a,  n.  {q). 
{(/)  The  restraint  may  be  removed  by  a  judge  of  the  Chancery  Division  ((oiivn- 

ancing  Act,  1881,  s.  62).     The  restraint  does  not  apply  to  income  accrued  but  niit 
paid  {Hood-Barra  v.  Heriot,  [1896]  A.  C.  174)  and  infra  (465). 
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exchange  or  written  promise  to  pay  the  debt  or  demand,  thou-h 
not  re  errm^,  to  her  separate  estate  ;   because,  by  this  means  onfy. 
the  Ob hgation  could  be  satisfied  (h).    And  the  subsequent  accession 
of  t  e  lega  interest  by  the  death  of  the  husband  would  Z17Z 
It  although  the  equitable  separate  estate  which  was  the  subject  of 
the  charge,  was  at  an  end  (i).    The  power  of  contracting  i  debt 
upon  the  credit  of    the  separate  estate  was  treated  as  incident  to 
the  ownership  of  the  estate  (k),  and  was  not,  as  was  formerly  thought 
exercised  by  way  of  equitable  appointment  under  the  settiement"(i).' 
The  written  engagements  of   a  married  woman  would  also  be 
covered  by  her  testamentary  charge  of  her  debts  on  her  estate  (m) 
Ihe  separate  estate  of  a  married  woman,  which  she  is  not  r^ 
stramed  from  anticipating,  was  (n)  liable  to  debts  contracted  on 
her  verbal  or  general  engagement,  provided  it  appeared  that  the 
engagement  was  made  with  reference  to  and  on  the  credit  of  the 
separate  estate  ;  a  fact  which  was  judged  of  by  the  court  according  to 
the  circumstances  of  the  case,  and  might  be  considered  to  be  impfied 
where  the  married  woman  was  living  apart  from  her  husband  (o). 
The  mere  transaction  of  business  relating  to  the  separate  estate,  or 
the  husband  and  wife,  did  not  make  it  liable  to  the  costs  {p). 

.f^ikur""!^^  r^'^'i  '^"^^  "''*'  ^°^«^^^'  before  the  Act  of 
1882  (311)  contract  as  a  feme  sole  so  as  to  bind  her  after-acquired 
separate  estate.  The  only  property  bound  was  that  which  she  had 
when  the  contract  was  made,  and  which  could  still  be  reached  by 
the  judgment  and  execution  of  the  court  (q) ;  and  a  married  woman's 
property  was  not  bound  by  her  general  engagement  until  the  creditor 

ttXtlrctP*'  ''''  ''^'  ^^'  '^  --^«^  ^y  ^'^i-tion 

308.  \Vhere  a  married  woman  had  a  general  power  of  appoint- 
ment by  deed  or  writing  the  corpus  of  the  property  (subject  to  her 
nght  of  mortgage  or  ahenation)  was  liable  (s)  to  all  such  debts  or 

(i)  Major  V.  Lansley,  2  Rusa.  &  Myl.  355 

I?  Sr  ^-/f  7-.  O-  &  Ph-  48.       ■  (m)  Orcens  v.  Dickenson,  supra. 

\P)  Callow  V.  Howie.  1  De  G.  &  Sm.  531. 
(7)  Pii-e  V.  Fitzgibhon,  17  Ch.  D.  454. 
{')  RMnson  r.  Pickering,  16  Ch   D  060 

';tt!T,;;„?"^^^^^^  f  f .  4  Russ.  112;  Joknso,.  V. 


103 

Paragraplts 

306—308 

settled  to 
their  iicpHrnte 
use. 


Before  Act 
of  '882,  a 
married 
woman  could 
not  bind 
future 
separate 
estate. 


Property 
over  which 
3  married 
woman  has 


KU 


OF  SECURITIES   BV   CONTRACT. 


[part  II. 


Paragraphs 

308-310 

a  gcoeral 
power. 


How  a 
inarrie<l 
woman  can 
chp.rgo  her 
separate 
est«U'. 


Women  to 
whom  the 
Act  applies. 


engagements  as  were  chargeable  on  her  separate  estate  ;  because,  as 
to  the  property  subject  to  the  power,  she  was  Skjeme  sole.  The  Aet 
of  1882  (s.  4)  expresfly  makes  property  appointed  by  a  married 
womanunder  a  general  power,  liable  to  her  debts  and  other  liabilities, 
like  separate  estate  under  the  Act. 

809.  To  create  an  effectual  charge  upon  the  separate  estate  oi 
u  married  woman,  the  obligation  must  have  been  made  under  such 
circumstances,  that  it  could  only  be  satisfied  by  resorting  to  her 
separate  estate,  or  she  must  have  shown  a  clear  intention  to  bind 
her  interest.  Her  mere  concurrence  with  her  husband  in  a  security, 
without  any  contract  on  her  part,  did  not  bind  her  separate  estate, 
if  the  terms  of  the  deed  were  consistent  with  an  intention  that  the 
husband's  interest  alone  should  be  bound  (0  ;  but  if,  by  mistake, 
she  should  affect  to  appoint  a  larger  interest  than  she  has,  the 
security  would  be  good  for  her  actual  interest  (m).  And  an  assijin- 
ment  by  her  of  property,  to  the  income  only  of  which  she  is  entitled 
for  her  separate  use,  amounts  to  an  assignment  of  her  interest  in 
the  income  {x). 

Sub-section  {^).— Securities  by  Married  Women  holding  Proimbi 
under  the  Married  Women's  Property  Acts,  1882  t&  1893. 
310.  The  Married  Women's  Property  Act,  1882,  applies  only  :- 

(a)  To  women    married    on    or    after    January  1st,  1883: 

and 

(b)  To  wciuen  married  prior  to  that  date  whose  title  to  the 

property  in  question  first  accrued  {i.e.,  not  necessarily 
in  possession  but  in  reversion  or  remainder  vested  or 
contingent  (y)  on  or  after  January  1st,  1883  (z). 
In  the  celebrated  case  of  Re  Harkness  <&  Alsopp,  1896,  2  Ch.  358. 
North,  J.,  held  that  the  Act  only  applied  to  the  beneficial  interest  of 
married  women,  and  not  to  real  estate  held  by  them  as  trustees. 
But  this  decision  was  held  not  to  apply  to  married  women  mort- 
gagees (a),  even  where  a  married  woman  was  one  of  several  mort- 
gagees who  were  stated  to  have  advanced  the  money  on  a  joint 
account  (6).   And  ultimately  by  the  Married  Women's  Property  Act, 
1907  (c),  the  decision  in  Re  Harkness  <fc  Alsopp  was  reversed  ab 
initio,  except  where  some  title  or  right  has  been  acquired  through  m 
with  the  concurrence  of  the  husband. 

(«)  TulUtt  V.  Armstrong,  4  Beav.  319. 
(«)  Wainnright  v.  Hardisty,  2  Beav.  363. 
(x)  Crosby  v.  Church,  3  Bea'^.  485. 
{y)  Seid  V.  Reid,  31  Ch.  D.  402. 
(?)  Act  of  1882,  B.  5. 

(a)  He  Brooke  d,-  Fremlms  Coitract,  [1S9S]  1  Ch.  647 ;   and  see  Be  Hv-^'-  i 
Oabom's  Contract,  [1902]  1  Ch.  4U. 
(6)  Be  West  &  Hardy's  Contract  [1904]  I  Ch.  145. 
(c)  7  Edw.  7,  c.  18. 
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811.  By  8.  1  of  the  Act  of  1882,  it  is  enacted  a«  follows  :-  ParaarapS 

(1.)  A  mamed  woman  shall,  in  accordance  with  the  provisionM        311  "^ 
of  the  Act,  be  capable  of  acquiring,  holding,  and  dis-  r        , 
po«mg  by  will  or  otherwise,  of  ly  „al  or  X;„:,  St':;  Act. 
property  (including  things  in  action,  s.  24)  as  her  separate 
property  ,n  the  same  manner  as  if  she  were  a  feme  sole. 
without  the  intervention  of  any  trustee 
(2.)  A  married  woman  shall  be  capable  of  entering  into,  and 
rendennc  herself  liable  in  respect  of.  to  the  extent 
of  her  separate  property,  any  contract,  and  of  suin« 
and  being  sued,  either  in  contract  or  in  tort  or  otherwise 
in  all  respects  as  if  she  were  a /me  sole 
(3.)  Every  contract  entered   into  by  her  shall  be  deemed  to 
be  a  contract  with  respect  to,  and  to  bind  her  separate 
property,  unless  the  contrary  be  shown 
(4.)  And  shall  bind  not  only  the  separate  property  which  she 
IS  possessed  of  or  entitled  to  at  the  date  of  the  contract, 
but^so  all  separate  property  which  she  may  thereafter 

On  the  construction  of  sub-ss.  (3)  and  (4)  it  was  held  that  they 
could  only  apply  where  the  married  woman  had  some  separate 
property  at  the  aate  of  the  contract,  and  that  if  she  had  none^n 
the  contract  could  not  bind  her  future  separate  property  (d)  and 
moreover,  that  the  onus  lay  on  the  plaintiff  of  proving  that  the 
mamed  woman  had  such  property  at  the  date  of  the  contract  (e). 
Sub-s^tion  (4)  also  hmited  the  right  of  the  creditor  to  fut^e 
.epara^  property,  wh,ch.  of  course,  could  only  apply  to  property 
(^uired  by  her  during  the  coverture.    To  curV  these  ^obvioul 

mfn\r:  'If''  ""l  *'^  '''"''^  ^^^«--'«  Property  Act 
893(/).  that,  with  regard  to  contracts  made  by  married  women 
after  December  5th,  1893,  every  such  contract 

(a)  Shall  be  deemed  to  be  a  contract  entered  into  by  her  with 

respect  to  and  to  bind  her  separate  estate,  whether  she  is 
or  ,s  not  in  fact  possessed  of  or  entitled  to  any  separate 

(b)  Shall  bind  all  separate  property  which  she  may  at  that  time 

or  thereafter  be  possessed  of  or  entitled  to ;  and 
1  r   .'  ^«f«^««*ble  by  process  of  law  against  all  property 

o?:f  e^riUedl*'^^'^^^^'  ^^^'  ^^--'*'  ^«  P~^ 
the  property  of  a  married  woman  made  before  or  after  marriage,  or 

,4^)  L^al  V.  Pri^U.  24  Q.  B.  D.  m ;  Be  Skakespear.  Deakin  v.  Lakin.  30  Ch.  D. 
I'jPaUUer  v.  Oumey,  19  Q.  B.  D.  519. 
(/)56  4  57Vict.  0.63.8.  1. 
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in  shoee  of 
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with  Any  reNtriction  against  anticipation,  at  or  after  the  paHsini.'  of 
the  Act,  attached  or  to  be  attached  to  the  enjoyment  of  any  propcrt \ 
or  income  by  a  married  woman  under  any  instrument ;  and  tlijs 
protection  is  continued  by  the  2nd  section  of  the  Act  of  1893.  Kiit 
no  reHtrictiou  against  anticipation,  in  any  settlement,  or  agrecni)  nt 
for  a  settlement  by  a  woman,  of  her  own  property,  shall  bo  \'ulii| 
against  debts  contracted  by  her  before  marriage  ;  and  no  settlenirtit. 
or  agreement  for  settlement,  shall  have  any  greater  force  or  vali(lit\ 
against  her  creditors,  than  a  like  settlement  or  agreement  by  a  mnii 
would  have  against  his  creditors. 

By  B.  23,  for  the  purposes  of  the  Act,  the  legal  personal  reprewnta- 
tive  of  any  married  woman  shall,  in  respect  of  her  separate  estate, 
have  the  same  rights  and  liabilities,  and  be  subject  to  the  t^anip 
jurisdiction  as  she  would  be  if  she  were  living. 

By  s.  24,  the  word  "  contract "  includes  the  acceptance  of  anv 
trust  or  of  the  office  of  executrix  or  administratrix ;  and  the  Act 
extends  to  all  liabilities  by  reason  of  any  breach  of  trust  or  devastavit 
committed  by  any  married  woman  being  a  trustee,  or  executrix,  or 
administratrix,  before  or  after  her  marriage ;  her  husband  being 
freed  therefrom,  unless  he  has  acted  or  interfered  in  the  trust  or 
administration. 

812.  If  a  married  woman  mortgages  her  property  to  secure  her 
hu-sband's  debt,  and  the  mortgagee  realizes  the  security,  she  is 
entitled  to  stand  in  the  mortgagee's  place  by  subrogation,  and  to 
prove  against  her  husband's  estate,  notwithstanding  s.  3  of  the 
Married  Women's  Property  Act,  1882  {g). 

Section  V. 
Of  Seoupitles  upon  the  Ppopepty  of  Infants. 


Mortgages  by  the  court  of  the  estates  of  infant  heirs  or  devisees 
Mortgages  on  behalf  of  infants  under  the  Settkd  Land  Acts. . 
Infants'  contracts  and  mortgages  generally  void 


FAKAOEAFH 

..  313 
..  314 
..  315 


Mortgages  of  313.  Where  in  a  suit  for  payment  of  debts,  to  which  the  heir 
fnfant*h^°^  or  devisee  of  the  deceased  debtor  may  be  liable,  a  court  of  equity 
or  devisees,  shall  decree  the  estates  liable  to  the  debts,  to  be  sold  or  mortgaged  for 
satisfaction  thereof,  the  court  may  direct  mortgages,  as  well  as  sales, 
to  be  made  of  the  estates  of  the  infant  heir  or  devisee.  And  where 
hereditaments  are  devised  in  settlement  by  any  person  whose 
estate  shall  be  liable  for  the  payment  of  his  debts,  and  by  such 
devise  shall  be  vested  in  any  person  or  persons  for  life,  or  other 
limited  interest,  with  any  remainder,  limitation  or  gift  over  which 

to)  Alexander  v.  Bamhill,  21  L.  R.  Ir.  511 ;  and  see  also  Re  Flamank,  Wood  v. 
Cock,  40  Ch.  D.  461  ;  60  I..  T.  376. 
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ZL  whom  aTon*^'  "'  "^^  ^  '"*''•  "'  "•""«  P--»  «^  P«"on«    /W^p*. 
from  whom  a  conveyance  or  assurance  cannot  be  obtained   or  by   313-315 
*.y  of  executory  devine.  the  court  by  which  anv  Huchlrr^  for 
p.yment«  of  debt  «hall  be  made,  may  direct  mort.C  ZZlZ 
««,  of  the  hered.tament«  «„  devined  in  Hettiement  ;    anlmay 
authon«e  th^MiMn  canen  where  the  tenant  for  life,  or  other  peSon 

anuK  a  .m.ted  .nterest,  or  the  first  executory  deyisee  in  a.  iTnt 
And  the  .nfant  n.ay  be  compelled  t<.  execute  a  c^n  ;;an  e     The 
surpluH  moneys  are  declared  to  belong  to  the  same  persons  who 
woud  haye  been  owners  of  the  hereditaments  sold,  if  no  sale  o 
mortgage  had  been  made  (A). 
The  Acts  do  not  authorize  the  court  to  exju^nd  the  sum  directed 

y  he  decree  to  be  raised  by  mortgage  for  payment  of  the  debts 
or  the  purpose  of  repairing  the  property  propoi^l  to  be  mortgaged 

^Zh!  ""ZY  'TT^'^  "''^^"^'^^  *°  ™'-  '^^  -''ney  on  the 
o^te  .).  St.-  less  has  the  court  jurisdiction  to  direct  a  disentailing 
deed  of  an  .n^  .t  s  estate  paid  byway  of  mortgageeyen  for  proS 
mamtenanc    for  the  infant  (/).  or  to  authorize  a  mortgage  of  a 

814.  By  the  59th  section  of  the  Settled  Lan.,  Act   is«o  ^u 
.n  W.„.  i,  »i«d  «,  or  entitled  to  land  .llT^tei. "o^ve  .«  »,T  °" 
the  powers  of  a  tenant  for  life  and  hv  h  fin  f».»\,^  t  xi_    \     •"'•I'"  "'"ler 

n.y  be  exercised  on  his'  behalf^'  tt  tr!^  oTIhTs:  t   LI"  ^^ 
and  If  there  be  none,  then  by  such  person  and  in  such  manner  as 
ttlZLr^  r      '  ^'""t"'^'-  "  '"  *  P"*'^»'"  •'^«*«'^ce.  order 
M  ^  (32T).  '''''  "'^  ''  "'"^^  '-"  "  *^"^"*  '''  "*«  «"der  this 

wh!!?;r^K'  *^'  ^"^T^"  ^"^'^  ^'''  ^^^^  ('>•  *»  '""t'^^tB  by  infants.  i„fanu- 
whethe    by  specmhty  or  simple  contract,  for  the  repayment  o  -rtgages 
money  lent  or  to  be  lent  (m),  or  for  goods  supplied  or  to  be  sTnlied  «^'^?^"^ 
other  than  contracts  for  necessaries^  «n,l  oil  I    V  ^"PP"®°  ^°"^- 

■  ,.  ,     ,      .  ^  "ecessanes;,  and  ail  accounts  stated  with 

rnfants  are  absolutely  yoid.  By  s.  2  no  action  can  be  brought 
agamst  a  person  on  any  promise  made  after  coming  of  age.  to  pay 
any  debt  contracted  during  infancy,  nor  upon  any  rf  tificaSn  when 

iTno  I  '"*  "'''  '"""«  ''^^"^>^'  -»>«''^-  *here  shaU  or 
hall  not  be  any  new  consideration.  And  by  the  Bettin.  «n^ 
cans  (Infants)  Act,  1892,  s.  5,  the  principle  of  thTstltutf  bSnd^d 

to  a  neu,  mortgage  giyen  by  a  person  who  is  of  age  in  exchan^  for  a 

Vift!  "eS.""-  '  *  '  '''"'•  "'  "•  *'•  -•  »'  12.  as  amendcl  and  explained  by  2  &  3 
(•)  HiUj.  Maurice,  1  De  G.  &  Sm.  214. 

-  P;.|.rty  forh.  mainWanoe.  i.o,udi„gp2t  Stl'^^^^^^^^^ 
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3ia!!!8^6  '"°'**'*^*'  '"*''"  clurinj?  infancy,  which  he  then  p*y«i  off  (n).  Thi-  Art 
docs  not  invalidate  any  contract  into  which  an  infant  may,  bv  nm 
existing  or  future  statute,  t)r  by  the  ruIcH  of  law  or  equity,  i>nt.r, 
except  such  as  by  law  art*  voidable.  A  deed  by  an  infant  to  Hrruni 
advances  for  necessaries  is  voidable  (o). 


Section  VI. 
Of  Seoupltles  upon  the  Property  of  Lunatic*. 

(Mntftil  potiff  nftourt  to  order  moriyngr  of  lunatic'*  proptriyfor  drbtt,  main, 
ttnnnte,  tic. . 


Morif/aym  for  improving  the.  luiiatie't  tttatt  

PtrKOHH  to  whom  chnnje  mny  ht  i/iven 

yaiure  and  devolution  of  tun-  'ic's  rquitif  iif  rm.miilioH 

The  ahmv  poiitrt  apply  not  only  to  lunatim  no  found  by   inquinilion,  but 
to  divtrs  othn  ptrnons  of  unsound  mind         


316 
817 
318 
310 

320 


Urneml 
power  of 
court  to 
order 


816.  By  B.  117  of  the  Lunacy  Act,  1890  (p),  a  lunacy  judjie  may 

order  that  any  property  of  a  lunatic,  whether  present  or  futun-. 

may  be  sold,  char-zf-d,  mort^'a^^ed,  dealt  with,  or  disposed  of,  as  the 
T\,u^'^° '"'  i"^»«  'nay  think  most  expedient,  for  the  purpose  of  raisin^,  .ir 
maintenance,  securing?,  or  repaying,  with  or  without  interest,  money  which  w  to 

be,  or  which  has  been  applied,  to  all  or  any  of  the  purposes  followini.', 

viz. ; — 

1.  The  payment  of  the  lunatic's  debts  or  engagements ; 

2.  The  discharge  of  any  incumbrance  on  his  property  (q) ; 

3.  The  payment  of  any  debt  or  expenditure  incurred  or  made  for 

the  lunatic's  maintenance,  or  otherwise  for  his  benefit ; 

4.  The  payment  of,  or  provision  for,  the  expenses  of  his  future 

maintenance ;  and  in  that  case  the  judge  may  direct  the 
same  to  be  payable  either  contingently  (if  the  interest  char/jed 
is  a  contingent  or  future  one),  or  upon  the  happening  of  the 
event  (if  the  interest  is  depending  on  an  event  which  must 
happen),  and  either  in  a  gross  sum  or  in  annual  or  other 
periodical  sums,  and  at  such  times,  and  in  such  manner,  as 
he  thinks  expedient. 
The  committee  of  the  estate,  or  such  person  as  the  judge  may 

(n)  55  &  56  Vict.  c.  4  ;  cf.  Re  Foulkes,  Foulies  v.  Hughes.  09  L.  T.  183,  as  to  tho 
law  before  the  recent  Act. 

(o)  Martin  v.  Oak,  4  Ch.  D.  428. 

(p)  63  Vict.  c.  5. 

(7)  Where,  in  li  partition  suit,  a  conveyance  of  the  lunatic's  share  had  been 
nia<lc  to  her  in  tail,  without  providing  for  the  costs  which  the  decree  had  directed 
to  be  raised  by  mortgage,  the  Lords  Justices  refused  to  authorize  the  conimittw 
to  raise  them  by  mortgage.  But  an  indorsement  on  the  partition  deed  of  a  drolani- 
tiOii  that  the  limitations  -ncrc  to  bo  coiiBidtieu  as  subject  in  equity  to  a  prior  chaiyr, 
for  the  coste  originally  ordertnl  to  be  raised,  was  authorized  by'SxCABT.  V.  C.  (iff 
Bloomnr,  2  De  G.  F.  &  J.  154.) 


-^ff^'W-^^-^T'W^  "v*^-"'' 


'«»■■  x]  or  ,K,.ua,Tii«  uroN  thk  r„,„.K»Tv  o,  l>,»  vti,  s 

3x:„tm'^r:„z!.°"  ?""°'  •-  '-"•««■  -- 

318.  The  charge  may  bo  madr  , 
th'  u.^uey,  or  if  the  money  is  i 
wtate,  to  some  person  aa  trustee  i 

i^tate. 

=..8  promooB,  lie  l„„.tic  .nd  hi.  heZ  n«t„f^.i!    .    ■    "^ 

W  To  l™.t,c,  not  .0  'o^d,  ,„  a^  admimst»ti„„ 

l«)  To  every  penou  lawfully  detained  as  a  lunatic ;  and 

(r)  lie  Stablea,  10  Jur.  (n.s.)  24S. 
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(d)  To  any  person  not  so  detained  and  not  so  found  with  rej;ard 

to  whom  it  is  proved  to  the  satisfaction  of  a  lunacy  jud.:o 
that  such  person  is,  rhrouj^h  mental  infirmity  arisin.: 
from  disease  or  a<,'e,  incapable  of  managin<;  his  affairs: 
and 

(e)  To  every  person  witli  regard  to  whom  it  is  proved  ti.  the 

satisfaction  of  a  lunacy  judg"  by  the  certificate  of  a  master. 
or  by  the  report  of  the  commissioners  in  lunacy,  or  bv 
affidavit  or  otherwise,  that  such  person  is  of  uiisounil 
mind  and  incapable  of  managing  his  affairs,  and  that  hi.v 
property  does  not  exceed  2000i.in  value,  or  that  the  income 
thereof  does  not  exceed  lOOZ.  per  annum  ;  and 

(f)  To  every  person  with  regard  to  whom  the  judge  is  satisfied, 

by  affidavit  or  otherwise,  that  such  person  is,  or  has  been, 

a  criminal  lunatic,  and  continues  to  be  insane  and  in 

confinement. 

In  the  case  of  lunatics  not  so  found,  the  powers  above  referred 

to  are  to  be  exercised  by  such  person,  in  such  manner,  and  with  or 

without  secp'Jty,  as  the  judge  may  direct.     The  order  may  either 

confer  a  spe  ific  authority,  or  a  general  authority  to  exercise,  on 

behalf  of  the  lunatic,  until  further  order,  all  or  any  of  the  above 

powers. 
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Powers  exerciseable  by  other  limited  owners  besides  tenant  for  life. .         . .  323 
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receipt  for  loan 326 

I'ower  to  tenant  for  life  to  substitute  new  lands  for  others,  subject  to  an  old 
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Express  powers  of  trustees  only  exerciseable  tvith  consent  of  life  tenant    . .    328 


Sub-section  (2). — Under  Itnproveme*-'  tj  Land  Acts. 

Power  of  limited  oiener  to  mortgage  for  improvements  tcith  sanction  of  Hoard 

of  Agriculture        329 

Improvements  to  which  this  power  relates 330 

Charge  may  include,  costs  and  interest 33! 

Cluirge  is  created  by  absolute  order  of  Board  by  way  of  rentchargc  ..        . .  332 

Order  conclusive  evidence         ..          . .          . .          . .          ..         ..         . .  333 
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Sub-section  (3). -Under  Copyhold  Act,  mi 

Po^r  to  limited  oumer  of  copyholds  to  charge  cost  of  enfranchisement  on  fee 
Power  to  lord  who  is  limited  nwnpr  #„    »  " 

interest  wi  fee  simple        .,      '*'"^'  '*"  "/  acquiring  tenants^ 
Form  of  charges  under  the  Act 

l^'^M  of  lord  may  also  be  charged" 

EnSr<^.entby  tenant  u-l^e  title  is  had  and  ^ho' is  snbJeq.enlly 

''"i:^^*gfi:^s'Sr -^-^'^  --'•^^'-^^  -'^'^'^^  •^- 

^"""""d^^ecl  of  certificate  of  charg^  by  the  Board'.:  [l  \]  ■■ 

SuB-SKCTzoN  iiy^Under  Land  Ta.  Redemption  Acts. 

Persons  with  limited  intereiLt  ,„„„  ™  _. 

tion  of  land  ^    ™  '"^^  '""'^^e  or  grant  rentchurges  for  redemp 

■J ■■        ••  ..    349 

^---^-^'^^o.iD.^Vnder  Settled  Land  Acts. 
321.  By  s.  18  of  the  Settled  Land  Act  ISfit^  u^  x  Ar  ^r- 

same  by  mortgage  of  the  setflpri  il    ,™"^"*  *°^  '"e  may  raise  the  enfranchise- 
^.5  thecourLay .^^IX -'K; S.^!!^  ^  ^^''  ^^  "^ 


b7s.47,thecourti„ay.«n.Z:; rtTtrb'  '".'  l'""'"    ^'^^'  ^^ "^ 
as  the  court  may  direct    f„,  ,.^^^^  *°  ^^ '"^de  by  such  person  exchange  or 

incurred  under  the  Act  '^"^  '°'*^'  ^^'^^S^^'  ^^^  expenses  a^fS"' 

By  s.  11  of  the  Settled  Td«^    a   .    ,^  paying  off  in- 

extended;    and  now    where  ^^Lti    '"''^'r  P^^^^^  are -""'-- 
required  having  regard  to  alfthTr^      /'^"'''^  ^'■'•'  ^^asonablv 

the  tenant  for  life  may  raise  tho  T  "'^'  "'''  P^'"*  t^^e^eof, 

amount  properly  required  froavn,    ??',"''  '''^"^''^'  ^"^  also  the 
^.-.ageofVsettt^^or^^^^^^^^^ 

-p';'^orsrurtt  '\^^"^^^'--  «^  ^^«  ^---- 

interest  the  subject  of  the  settlement,  »l°''gaK- 
W  -Re  CT,^<^.  Scott  ..  Clifford: imiucl^'^. 
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ooo^'fi^   or  by  creation  of  a  term  of  years  in  the  settled  land,  or  any  part 
-oai   thereof,  or  otherwise  ;  and  the  money  so  raised  is  to  be  considered 


Powers 
extended  to 
other  limited 
owners 

besides  tenant 
for  life. 


How  far 

powers 

excrciseable 


capital  money,  and  may  be  paid  or  applied  accordingly  (m). 

323.  The  Act  not  only  applies  to  persons  who  are  for  the  time 
being,  vmder  a  settlement,  beneficially  entitled  to  possessior.  of 
settled  land  for  life,  but  also  to  the  following  persons  (x),  viz.  :— 
(i.)  A  tenant  in  tail,  including  a  tenant  in  tail  who  is  by  Act 
of  Parliament  restrained  from  barring  or  defeating  his 
estate  tail,  and  although  the  reversion  is  in  the  Crown, 
and  so  that  the  exercise  by  him  of  his  powers  undei 
this  Act  shall  bind  the  Crown  ;  but  not  including  sucli 
a  tenant  in  tail  where  the  land,  in  respect  whereof  he  is 
so  restrained,  was  purchased  with  money  provided  bv 
Parliament  in  consideration  of  public  servic     ; 
(ii.)  A  tenant  in  fee  simple,  with  an  executory  limitation,  gift, 
or  disposition  over,  on  failure  of  his  issue,  or  in  any 
other  event : 
(iii.)  A  person  entitled  to  a  base  fee,  although  the  reversion  is 
in  the  Crown,  and  so  that  the  exercise  by  him  of  his 
powers  under  this  Act  shall  bind  the  Crown : 
(iv.)  A  tenant  for  years  determinable  on  life,  not  holding  merely 

under  a  lease  at  a  rent : 
(v.)  A  tenant  for  the  life  of  another,  not  holding  merely  under 

a  lease  at  a  rent : 
(vi.)  A  tenant  for  his  own  or  any  other  life,  or  for  years  determin- 
able on  life,  whose  estate  is  liable  to  cease  in  any  event 
during  that  life,  whether  by  expiration  of  the  estate,  or 
by  conditional  limitation,  or  otherwise,  or  to  be  defeated 
by  an  executory  limitation,  gift,  or  disposition  over, 
or  is  subject  to  a  trust  for  accumulation  of  income 
for  payment  of  debts,  or  other  purposes  : 
(vii.)  A  tenant  in  tail  after  possibility  of  issue  extinct  : 
(viii.)  A  tenant  by  the  curtesy  : 

(ix.)  A  person  entitled  to  the  income  of  land  under  a  trust  or 
direction  for  payment  thereof  to  him  during  his  own 
or  any  other  life,  whether  subject  to  expenses  of  manage- 
ment or  not,  or  until  sale  of  the  land,  or  until  forfeiture 
of  his  intevest  therein  on  bankruptcy  or  other  event ; 
(x.)  A  tenant  by  the  curtesy,  whose  estate  is  to  be  deemed  to 
have  arisen  under  a  settlement  made  by  his  wife  {y). 
324.  By  s.  63  of  the  Act  of  1882  (as  amended  by  s.  7  of  the 
Act  of  1884),  persons  entitled  for  life  to  the  income  until  sale  of 

(u)  Act  of  1882,  88.  18  and  47,  and  Act  of  1890,  s.  11. 
(*)  Act  of  1882,  8.  68. 
iy)  Act  of  1884,  a.  8. 
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land  settled  in  trust  for  sale,  and  to  the  income  of  the  purchase-    p 

;:srtrtSe:rth^^^^^^^  ^»^ 

:d  trrte^xTrr^r ''- ''"-'' "  -  ^-p-*^-  "^ 

lVel11'LS;SrLttT^^^^^  '^""^^V'^  mortgage  T..ecs.r 
.ust  be  paid  by  the  lentr!  n^ :\L:    aSirt't  t^o  t^.l'  '  '"  ^^  ^ 
who  are  "  trustees  for  the  purposes  of  the  Tts  »  o  l.t  ^^^ 
of  the  tenant  for  life,  into  cou^rt.    Trusteett  p::^:!^^:: 

(a)  Persons  appointed  for  that  express  purpose   either  bv  fh. 

settlement  (z),  or  by  the  court  (a)  •  ^  *^' 

(b)  Persons  with  power  of  sale  of  the  settled  land,  or  with  power 

of  LTeT)?''  "  '^^"^^'  ''^  *^°  ---  «f  -eh  a  ^oTe; 

^'^  "TuTtel'lir'no:  *'?  ""^  '^'"^-  '^"^^^  *^^  -"J-ent, 
trustees  with  power  of.  or  upon  ti       for  sale  of  any  other 

and  co^pnsed  in  the  settlement,  and  subject  to  the  same 

mutations  as  the  land  to  be  sold  ;  or  with  power  ocoZ 

to,  or  approval  of,  the  exercise  of  such  a  power  of  ^L 

or,  ,f  there  be  no  such  persons,  then  ' 

ZL^X'  f  *'^  '"^  '^'"^'  "°^-  *^«  -ttlement, 

oTsale  o^  he  Ian?  'TJ  ''  '''''  ''  "^^'^  ^  ^^'^^  *™«t 
tor  sale  of  the  land,  or  with  power  of  consent  to,  or  approval 

of.  the  exercise  of  such  a  future  power ;  and  whether  the 
power  or  trust  takes  effect  in  all  events  or  notic) 

326.  Unless  the  settlement  otherwise  dirPofQ  th^.^         ^  v. 
east  two  such  trusteea  nnf  .v,.,  ,   V^'  .  "^^^^^^^  *Qere  must  be  at  Two  tr 

advanced  rf)  burako  V  f  ^"^  ^^'  ^  '^'^'P*  ^^'  ^^-  ^oney  -1".-    ^ 

ouYoiiteu  ^a;,  out  also  to  receive  imm  tha  +«^„  i.%     i-^         .      -^  rnomv   ,jot( 

Us  intention  to  mortgage  or  cWe  tTe  knf  T  .  '  ''^'  °°*'''  of  of  inUntion' 

quire  retpecling  the  giving  of  any  such  notice  {/) 
327.  The  Settled  Land  Act,  1882,  also  enables  tenants  for  Ufe  w.„ 

tenant  for 


.■es 
to 
lot  ice 


W  Act  of  1882.  s.  2  (8) 

(a)  lb.  a.  .^S, 

W  lb.  s.  2  (8). 

(«)  Act  of  1890,  s.  16. 


(d)  Act  of  1882.  s.  39. 

<e)  He  Hay's  Settled  Estates,  25  Ch  D  464 

(/)  Act  of  1882.  8.  45  (3). 
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Express 
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exerciseable 
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of  life  tenant. 
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to  sell,  partition,  and  exchange  lands,  and  also  to  purchase  other 
lands  with  the  proceeds  of  any  sale ;  and  it  is  provided  {(j)  that 
land  acquired  by  purchase,  or  in  exchange,  or  on  partition,  may  he 
made  a  substituted  security  for  any  charge  in  respect  of  monev 
actually  raised,  and  remaining  unpaid,  from  which  the  settled  l?nd, 
or  any  part  thereof,  or  any  undivided  share  therein,  has  theretofore 
been  released  on  the  occasion  and  in  order  to  the  completion  ot  a 
sale,  exchange,  or  partition. 

It  is  also  provided  that  where  a  charge  does  not  affect  the  whole 
of  the  settled  land,  then  the  land  acquired  shall  not  be  subjected 
thereto,  unless  the  land  is  acquired  either  by  purchase  with  monev 
arising  from  sale  of  land  which  was  before  the  sale  subject  to  the 
charge,  or  by  an  exchange  or  partition  of  land  which,  or  an  un- 
divided share  wherein,  was,  before  the  exchange  or  partition,  subject 
to  the  charge.  On  land  being  so  acquired,  any  person  who,  by  the 
ilirection  of  the  tenant  for  life,  so  conv  the  land  as  to  subject  it 
to  any  charge,  is  not  concerned  to  inquire  whether  or  not  it  is  proper 
that  the  land  should  be  subjected  to  the  charge. 

These  provisions  exten  1  and  apply,  as  far  as  may  be,  not  only  to 
lands,  but  also  to  mines  md  minerals,  and  to  easements,  rights  and 
privileges  over  and  in  re  ation  to  land. 

328.  Any  power  conferred  for  any  of  the  above  purposes  by  the 
settlement  on  the  trustees,  can  only  be  exercised  with  the  cons:;nt  of 
the  tenant  for  life  (h).  It  is  nevertheless  the  opinion  of  a  verv 
eminent  conveyancer  and  commentator  (i)  on  these  Acts,  that "  to 
the  exercise  of  a  power  given  to  trustees  for  raising  charges  by 
mortgage  or  sale,  the  consent  of  the  tenant  for  life  would  not  be 
necessary.  The  trustees  would  have  a  title  paramount  to  that  of 
the  tenant  for  life,  and  he  could  not  prevent  the  raising  of  the 
charges."  .  .  .  "  The  case  would  be  similar  to  that  of  two  contracts 
by  two  successive  mortgagees,  each  with  a  power  of  sale." 


>  M" 


Sub-section  (2). — Under  the  Improvement  of  Land  Acts. 

Power  of  329.  Although  the  Settled  Land  Acts  permit  of  the  application 

I'wncR  to       ^^  *^®  procee^ls  of  sales  for  the  purpose  of  effecting  improvements, 

mortgage  for  they  do  not  permit  of  money  being  borrowed  on  mortgage  for  such 

Jmm^.^^  purposes.     This,  horever,  can  be  effected  in  many  cases  under 

older  statutes  with  che  consent  of  the  Board  of  Agriculture.    Thus. 

by  the  statute  3  &  4  Vict.  c.  55,  subsequently  supplanted  by  the 

statute  8  &  9  /ict.  c.  56,  tenants  for  life  and  other  limited  owners 

were  «>•     -iwered,  with  the  leave  of  the  Court  of  Chancery,  to  make 

perm     ..it  improvements  by  way  of  draining  lands,  and  to  chan-e 

{(/)  Section  24  (4)  to  (7).  {h)  Settled  Land  Aot,  1882,  s.  56. 

(i)  Mr.  Wolstenholme,  The  Conveyancing  and  Settled  Land  Acts,  9th  eii.,  190."i, 
p.  415. 
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i=Sl^:^3ir  "-'''''  --'  ^™P~.  upon  the  ..,„,, 

Vict.  c.  114).    By  L  AcraTnTot^^^^  ^''^  28 

person  who  shall  be  in  the  actual  n.!^-       ^"^'^  *"  ™«*"  "  th« 
or  profits  of  any  land,  wj^ef  o  fr^ZZlT^^'  ''  '''  '^^'' 
or  other  tenure,  except  where  such  pelTS^ 
or  lives  holding  under  a  lease  for  life  or  ,  ^"  ''''""'  ^°^  '«« 

M  be  a  tenant  for  years  holdiL  ,  'V  "°*  ^^'^^wable,  or 
-renewable,  or  shallT I  SfoT  ^r!  :il^^^  '^  -  "- 
or  an  agreement  for  a  lease  for  a  term  n/  ^  """*''  *  ''*'" 

whereof  less  than  25  years  shall  be  unexLl  ^.T  ""''  ''^'^^l^> 
any  application  under  the  Vet  w^fZ?  ^^  *^'  *"^"  "^  'noting 
of  the  interest  of  any  perlot Lltptd"' A  ^'^  t  ^^^^  ^"^°-' 
te  person  in  the  actual  possession  or  re'eipt  of  t^  ''?"^  "^^^« 
of  any  land  shall  fall  within  any  of  'he  aZl  T'  ""'  P'^^*'^ 

person  who,  for  the  time  bein^  sha  l  k!  1  «^^«Pt'ons,  then  the 
rent  payable  by  the  person "o  excepted'lunr "1"'^  T'^'  °^  *^« 
mthin  such  exceptions)  shall    S       -S   T  ^^  ^^«»  ^Iso  fall 

^eiiable  to  the  p'ymei^thli'l^rm^dtrT'^  ^'°  ^'^" 
he  Act  to  be  the  owner  of  such  lands  "  Purposes  of 

lunatics,  etc.  represent  their  wives,  wards, 

/,  cuauies  cue  iSoard  of  Ajn-iculture  m  (fr.,.^  i  .,"  which  power 
tommissioners),  when  satisfied  thatf^l  •  ^  (formerly  the  Land  confen^  by 
mentioned  or  oart  tb^ra^f  *       i  improvements  hereafter  improvement 

;K"eontheirheri?ar/:h:SS^^^ 

for  the  sun,,  by  the  provisional  or  "the.  '"'":. ^"^^'^^t  Part  thereof, 

;o  be  chargeable  in'resperoi;^™^^^^^^ 
(or  for  a  proportionate  part  thereTf  if  nn.         T^  improvements 
^ecuted),  together  with  in  tereltand  tb^  ^"''  '^  '^'"^  ^^^«  been 
^een  paid  in  respect  of  the  pZw    f      ^T°"''*  ^^'"^^  «^«"  have 
^^^  adjoini'ng  land^lft'?  in^e::'  T ^-l"^  ^^'^^  -  "^^* 

courses  of  any  lander  ^  '  '*''"'°''  '^^  ^«*«^- 


IteL".'^;:^  "''".. 


c.  67. 


('«)  Act  of  1864,  s.  0. 


'Wammr.^m';  'fm^ij^i^^mm^m^^- 


I^F^ 
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II. 


Paragraph        2.  The  irrifiation  and  warpinp  of  land  (n)  : 

330  3.  The  embanking  and  weirinj^  of  land  from  the  sea  or  tidal 

waters,  or  from  lakes,  rivers,  or  streams,  in  a  permanent 

manner  (o),  and  the  construction  of  proynes,  sea  walls,  aim 

defences  against  water  (p)  : 

4.  The  inclosing  of  lands,  and  the  straightening  of  fences,  and 

re-division  of  fields  (n) : 
T).  The  reclamation  of  land,  including  all  operations  necessarv 
thereto,  and  dry  warping  (n)  : 

6.  The  construction  of  drains,  pipes,  and  machinery  for  the  supph 

and  distribution  of  sewage  as  manure  (q) : 

7.  The  making  of  permanent  farm  roads,  private  roads,  roads  m 

streets  in  villages  or  towns,  and  permanent  tramways  and 
railways  and  navigable  canals  or  docks,  for  all  purposes 
connected  with  the  improvement  of  the  estate  (n) : 

8.  The  clearing,  trenching,  and  planting  of  land  (n) : 

9.  The  erection  of  cottages  for  labourers,  farm  servants,  and 

artisans,  employed  on  the  settled  land  or  not,  farmhouse- 
and  other  buildings  required  for  farm  purposes,  and  the 
improvement  of,  and  addition  to,  labourers'  cottages,  farm- 
houses, and  other  buildings  for  farm  purposes,  alreadv 
erected,  so  as  such  improvements  or  additions  be  of  a  perma- 
nent nature (n) ; 

Planting  for  shelter  (r) : 

The  constructing  or  erecting  of  any  engine-houses,  water- 
wheels,  saw  mills,  scutch  mills,  or  kilns,  and  other  mills. 
or  bridges,  or  which  will  increase  the  value  of  any  lands  fo." 
agricultural  purposes  or  as  woodland  or  otherwise  (n) : 

The  constructing  or  erecting  of  any  reservoirs,  tanks,  conduit.s 
watercourses,  pipes,  wells,  ponds,  shafts,  dams,  weirs,  sluice.^. 
and  other  works  and  machinery  for  the  supply  and  distribution 
of  water  for  agricultural,  manufacturing,  or  other  purposes, 
or  for  domestic  or  other  consumption  (s) : 
13.  The  construction  or  improvement  of  ietties  or  landing  place- 
on  the  sea  coast,  or  on  the  banks  uf  the  navigable  rivers 
or  lakes,  for  the  transport  of  persons,  cattle,  sheep,  or  any 
agricultural  stock  and  produce,  and  of  lime,  manure,  and 
other  articles  and  things  for  agricultural  purposes,  and  of 
minerals  and  other  things  required  for  mining  purposes  (n) : 


10 
11 


12 


(»)  Ato  of  1864,  s.  9. 

(o)  Improvement  of  Land  Act,  1864,  s.  9,  and  Settled  Land  Act,  1882,  s.s.  25  and  3ii. 

(p)  lb.,  and  see  Re  Bethlehem  and  Bridewell  Hospitals,  30  Ch.  D.  541. 

(?)  Settled  Land  Act,  1882,  ss.  25  and  30. 

(«)  Settled  Land  Act,  1882,  s.  25  (xiii).  This  seem  to  supersede  the  morp 
restricted  proviaious  of  40  &  41  Vict.  c.  31,  and  also  some  of  the  pfjvirion;  c- 
section  9  of  the  Act  of  18C4  as  to  water. 


,.C.v 


CHAP.  X.J      UNDER   THE   IMPROVEMENT  OF   LAND   ACTS. 


14. 


15. 


.u  extent  e,„.l  u,  the  e,pe„«  tCZ  """^  '" 

alre.dy  erected,  .„d  .L  llv"  „  °t  j'/''?"""'""' 

house  suitable  to  the  estate  nn  „lli.  .v  °  '  mansion 

such  improvement  otaM  tit  'f.' "^ ''•"''''•«' »» 
(provided  that  such  mansion  K  P'n'anent  nature 

or  converted  is  ZlS:Z2,''ZZn"Tt  >'  '"'""^ 
a  residence  for  the  own..  „t       I  "'"''  "  """'''  «' 

•mount  cbarL  il  iZm    „T    """l  "''  P"'"''^'  »!>» 
»ttled  land)  f^.  ^  '°  '^  y'«'»  ""  "-W  «1  the 

16  me'  rfj""  "'?»*«'»  «"<•  market  places  : 

hcCf  spacrr'th?*'  ■"'''•  ''«'-•  «•*-.  0' 

of  thepSblicnindWduar'orTd'S"'^-"  °"  f'^"""'' 
the  same  beins  necessmor '„         '^'^'™"'"> «"  'ke  public, 

conversion  of  fandlZLZ  rnd'"  "°"'"'"'"»  "^*  '"» 

''• -■  ;^^4,trmat:\iLt^LT: ;dT-«? 

'^HS^^'^^X=cS^^--- 

"oftreTotri:"^'^™™''   "'  ^-P— ■"  «'  any 
M.  Any  operation  incident  to  or  necessary  or  proper  in  tl,. 

t.on  of  any  of  such  of  the  above  workf^T     .?   "'^'" 
the  Settled  Land  Act  1  s«9  „  '"  authorized  by 

into  effect  aSf  olt  ^p    priTr^''""^'"^ 
heneito,a„y„,th«e„orKp,:;„l'^,.'"'™«  "^  '"" 
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4S.?S  ^''"^^  «-'''--  ^«t  (1870)  A.end.e„t  Ac,  ,871    34  . 
W&ettkd  Land  Act.  1882,  s.  25.  '  '"I.  34  &. 

'•  V.  i*A/(mi,  16  Ch.  D.  411  ^ '  Landoumera.  etc..  Drainage  and  Inclosure 


Charjjo  may 
include 
expenses  and 
interest. 


}^s^mssmB^'^^-^i-  .'"'mwssMmmm^^n^^^ss^i^^ 


"-^i^SHm^mii 
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Paragraphs   or  of  his  contract  relating  to  the  execution  of  the  improvements ; 

381  835  yf  jq  t;jjg  advance  of  money  for  their  execution  ;  and  interest  not 
exceeding  bl.  per  cent,  per  annum  on  all  payments  forming  part 
of  the  principal,  from  the  dates  thereof  to  that  of  the  absolute  order, 
but  80  as  no  interest  be  allowed  on  any  such  payments  for  more  than 
six  years ;  provided  that  the  total  amount  of  principal  shall  n  a 
exceed  that  to  which  the  inheritance  or  fee  of  the  lands  improved 
will  be  directly  benefited  by  the  improvements  (s.  50). 

Cbarge  882.  Every  charge  is  to  be  created  by  an  absolute  order,  and 

"iT^^te''^  by  way  of  rent-charge,  payable  half-yearly,  for  the  term  of  years 
order  by  way  fixed  by  the  sanctioning  older  ;  the  first  pa3Tnent  to  be  six  months 
of  rent-  aitgj  ^jjg  tjjjjg  when  the  works  were  executed  to  the  satisfaction  of 

the  board.  The  payment  for  each  half-year  is  to  be  expressed  to  be. 
as  to  part,  a  repayment  of  a  certain  amount  of  principal  monev. 
and  as  to  the  remainder  a  payment  of  interest,  and  is  to  be  stamped 
as  a  mortgage  for  a  like  amount,  and  a  copy  authenticated  by  the 
seal  of  and  to  be  kept  by  the  board,  shall  be  evidence  of  the  con- 
tents and  purport  of  the  absolute  order  (s.  51). 

The  charges  are  to  be  according  to  the  form  in  the  schedule,  or 
as  near  thereto  as  circumstances  will  admit  (s.  52). 

888.  The  execution  of  the  absolute  order  by  the  board  is  to  be 
conclusive  evidence,  in  all  courts,  and  for  all  purposes,  of  the  validity 
of  the  charge  expressed  to  be  made,  and  no  inquiry  is  to  be  permitted 
into  the  title  or  estate  of  the  landowner,  or  the  due  performance  of 
anything  required  to  be  done  by  the  Act,  or  as  to  any  other  matter 
upon  which  the  validity  of  the  charge  might,  but  for  this  enactment, 
have  depended  (s.  55). 

Charge  to  be       884.  A  memorial  of  the  absolute  order  creating  the  rent-chame 
iMd**"^  "    ^^  England  or  Wales  is  to  be  registered  at  the  office  of  the  Land 
registry.         Registry  in  England,  and  in  Ireland  in  the  deed  and  will  registry 
there,  as  mentioned  in  the  Act. 


Absolute 
order 
conclusive 
evidence  of 
charge. 


Coats  of 
general 
improve- 
ments may 
be  charged 
on  lands 
improved. 


885.  Where  the  costs  of  any  public  or  general  improvements 
are  authorized  to  be  charged  upon  the  inheritance  of  the  land.s 
improved  (2),  any  landowner  who  shal  have  been  assessed  and  shall 
have  become  liable  for  any  such  chaige  in  respect,  of  his  land,  may 
apply  to  the  board  to  sanction  the  charging  of  the  money  so  assessed 
upon  the  land  in  respect  of  which  the  landowner  shall  have  been  so 
assessed,  and  the  board  may,  after  the  money  shall  have  been  paid 
by  the  landowner,  charge  the  same  by  an  absolute  order  upon  the 
inheritance  or  fee  of  the  land  in  respect  of  which  the  assessment 

(z)  Under  the  Private  Street  Works  Act,  1892,  ten'  its  for  life  and  other  limited 
owners  are  enipoworeti,  without  any  saiiction,  to  charge  the  expenses  aulhori/ni 
to  be  imjjosed  by  that  Act  on  the  inheritance,  repayable,  nevertheless,  within 
twenty  years 


ir»s  made  and  paid  or  on         u    i. 

sanction,  with  intercHt  (s.  O™"*'    *  *'^®°'  *"  *'*®  "ommissioners  will 

Such  absolute  order  and  ch 
any  term  permitted  by  the  Act^Th.T^  ^l  '".*"^'  ^°"°'  »'»d  for 
the  order  and  charge  Le  made  in  etp^^^^^^^^  "'^^  —  -  « 
land  executed  under  the  Act  •  and  th^  ^  "nprovement«  on  the 
rth  the  costs,  charges,  and  ^xnenJ^JT^  ""'/  '^"''  *f'«  '«"d 
orany  contract  connected  thereSl^  .  application  and  order, 
-.rb  executed  under  the  Ac   (T  58)      "    "'  '^^^^>'  ^^«P««ting 
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rrom  the  date  of  f K      v.    i 

charge  upon  the  lands  for  the  prSlir^^"'  ?"'  '"''''''  '»«''  «  C''-«"'  " 
undischarged,  by  payment  nf  .[^^'"'^'P*' '"oney  from  time  to  time '^""l»to  of 

dates  expressed;  LHth  prior^tyTe?"'^  "V'  '"*«^^«^  ^'  *^-^" 
and  future  charge  and  incumbrTnce  aZ      7  ?'^''  *^^"  ^^•'''"^S  ^""ty  of 
interests,  whether  created  "nderthernt"'     ! ''"'^^ ''^  ^«*'^*- ''"d  ^''^^^^ 
ment  or  otherwise,  except  qSt  Jnt  C'  "^  '"^  ^'^^  °^  P"«a- 
duties.  ground  annuals,  LdTther  ch'  I        '!"*''  '^''^  ^^"*«'  f«« 
commutation  rent-cha  ges    and  tlT   T^'"'  ''^  *«"»^^.  «the 
authorizing  advances  of  "ublfc  monev%  ''*""''  "''^'^^^  «"3^  Act 
and  charges  created  under'^JhiTATt  oTof  ^  i'nprovement  of  land. 
any  other  existing  Act  authorizfnhh.  t^       ^""^  "'^^'^  "'^der 
-pense  of  and  incident  to  SLto.^'^'JS  "^  J«nd«  with  the 
part  only  of  the  land  charg  d   «  subwT''*-    ^™^^^^^  '^'^^  « 
incumbrance,  the  charge  created  „n^?.u     *  *  '"ort^awe  or  other 
oaly  to  the  extent  of  a  dTe  plo^      ^  ^'l'^*"  ^^^«  P"°rity 
^^me  shall  be  ascertained  unde^/s^eslT       '"'^  '^"^^'  "h«»  *te 
Every  charge  under  the  Act  as  regards  the  J,.n     •   .    . 

"Mr.  If,  .t  the  end  of  sii  JZ,Tf,  °"°»  """M'  »«  the  sum  ii 
*g  mto  a™.r.  there  Zuou'^Xl"'  ^.°  "'  '"^  l"^™' 
taM  to  answer  the  said  d.v1„?  ?  ■  "''  °'"«^  "  "i^fflcient 
f  «h  payment  shall  W  Ee"  .tt/  '°'"^''  "'°  *»  ««"« 

«tie::^raJriTi-'^-^^^^ 

•^'0  its  whole  an.oui'^^^'-^'  '^  ^"^  '>«W.  tha^S^  statuw""'"'  ^"".P^nies  Act. 
l^dwas  cWed  unHl   '"'"'  *"°**'^'-  incumbrance  ,Wth°^K""*J' ^''*' P"°rity 

S  2 


.-^?5P^      ^.■'lfi6a■ 
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OF  SKCURITlEa   BY   CONTRACT.  [I'ART  II. 


li-l^ 


t'nragruphu 

888-^)40 


l^quitioa  of 

KUOCCHIfivO 

owncn 
t'nier  m. 


i;#^^ 


Hchedulo,  or  M  near  aa  may  be,  and  shail  vest  both  at  law  and  in 
equity  the  charge,  and  all  powers,  authoriticH,  rights,  and  renuMlie^i 
of  the  assiKnor,  in  the  assignee,  his  auccesaora,  executory. 
administratorx,  and  assigns,  and  notice  of  the  assignment  in  to  Ih- 
sent  to  the  board  at  their  office  in  London  (s.  65). 
The  Act  does  not  provide  for  the  registration  of  assignmenttt 

889.  The  Act  contains  provisions  for  the  discharge  of  tat- 
periodical  payments  by  persons  having  limited  interests,  with  a 
proviso  that  no  person  becoming  entitled  in  possession  to  an\ 
estate  or  interest  in  land,  shall  be  liable,  as  between  himself  and 
the  persons  entitled  to  the  rent-charge,  to  pay  any  arrears  of  char;:c 
remaining  unpaid  at  the  time  of  his  becoming  so  entitled  in  posMes^ion 
beyond  two  years'  payment.  And  that  the  amount  paid  by  anv 
person  in  respect  of  such  arrears,  and  any  costs  occasioned  h\ 
non-payment  thereof,  shall  be  a  debt  from  the  person  who  ouyht 
to  have  paid  the  same,  or  from  his  estate,  to  the  person  who  paid 
the  same,  and  shall  be  recoverable  accordingly  (s.  66). 

Tenant  840.  The  tenant  of  the  land  paying  the  charge  is  to  be  entitled 

may'ifcduct^''  *"  deduct  the  amount  from  his  rent,  except  as  to  such  part  as  he 
it  from  rent,  has  agreed  to  be  charged  with  during  his  occupation  ;  and  where 
the  improvements  include  other  lands,  the  board  may  declare  in 
the  absolute  order,  what  part  of  the  whole  charge  payable  shall  be 
payable  by  such  tenant  during  his  tenancy,  in  respect  of  probable 
improvement  of  the  land  included  in  his  tenancy  (s.  67). 

If  land  charged  under  the  Act,  or  under  any  Act  authorizini; 
the  creation  of  charges  by  the  board,  is  occupied  in  several  holdin<.'s, 
or  has  become  the  property  of    several  owners,  or  the  owner  is 
entitled  under  separate  titles,  or  for  distinct  and  separate  interests. 
or  is  desirous  to  dispose  of  part  of  such  land,  or  part  only  of  such 
land  is  subject  to  any  incumbrance,  or  for  any  other  reason  it  is 
desirable  that  the  charge  should  be  apportioned,  or  a  part  of  the 
land  charged  released  therefrom,  the  board  may,  with  the  consent 
of  the  land  owner  or  of  any  one  of  such  separate  owners,  or  df 
such  mortgagee  or  incumbrancer,  but  with  due  notice  to  the  grantee 
or  assignee  of  the  charge,  or  to  the  husband,  guardian,  tutor. 
curator,  committee  or  trustee  of  such  grantee  or  assignee,  if  under 
disability,  or  to  such  other  persons  as  the  board  think  right,  release 
from  such  charge  any  part  of  the  land  charged,  or  apportion  it  on 
separate  lands  or  on  the  part  subject  to  the  mortgage  or  incum- 
brance, and  on  the  residue ;    but  so  that  no  apportioned  eharije 
shall  be  less  than  twenty  shillings  for  each  half-yearly  pament, 
and  so  that  no  lands  shall  thereby  be  charged  beyond  the  amount 
to  which  thev  have  been  durablv  benetited  bv  the  improvements 
(s.  68). 


PfTl- 


•HAP.X.]  UNDER   COPyHOLD  ACT,    1894. 
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841.  Eve^  such  apportionment  or  release  in  to  h«  .„  *u     , 
Kiven  in  the  Act,  a„d  is  to  be  reui«tered  71  x  7^  "*  '^®  '""»    ''''"•?"/•** 

.nd  «uch  apportioned  or  re red!Jar       "*"'1. *"'"'•  °« <*>•    ***-**« 
out  of  the  apportioned  laniot  I«n?''  T  ^  ''''  recoverable  B«.r,.  ..^ 

ch.r«e,  under  the  Act  (H.  70)  '■''''*'*^'  *"  ""K"'*' of  illt^onS 

Where  landa  are  charired  hv  mnr«  ti.  .  charm-. 

order  of  apportionmen'o  rde^se  und^r  ''"'"i-^  ""•'"'  ^"'^ 
may  compriHe  all  or  any  number  o/  ?  I  ^^  P'^c^ding  sections, 
-f  Huch  absolute  orde7(s  7T)  '^"^-^'harges  existing  by  virtue 


SUB.«KCTI0N  (3).-tr„rf«.  CopyHoU  Act,  1894. 

AcKr&r^^eT:^^^^^^^^^^  ^'^n-^-  ^'•^^'op.ho.d 

n..y  charge  the  land  e^rantLJ  w  th"  ^  "^"  '^  **  ""'^"^  '•^"-' 
compensation  or  conside  ation  for'  S  '/  "T^  ^"^  '^  *"'"  ^ 
hi.  costs  of  the  enfranchisement  „n?  f"!""?'^^™^"*.  ^nd  with 
lord's  consent)  he  ma,  ^^^  ^  a^t  Jh^fr;;  t?  ^^'^'  ^ 
compensation  (c).  Moreover,  where  he' rives  llnd  of  T""  *"" 
instead  of  money,  by  wav  of  r,.,r,«   ""  gjves   land   of  his   own 

charge  the  enfranchiselTand  3'"T°"  *"  '^'  ^""'^^  ^«  ^^^ 

Board  of  Agriculture  consiXre;?yaL"nttrr^^^^^  T."  *^^ 
«>?iven,  and  with  the  costs  (^j''^"'''*'""*  *"  the  value  of  the  land 

af  nt-srnr:2UL^^^^^^^^^^^  '^'"«  V™'*^'^  '^--'  ^"^«  "P 
and  the  manor,  or  any  otht  tani'S  ^  T  ''^  "*"'  P"^^^'*^''^' 
purchase-money  and  costs  (e).  "**"*  ""*«'  *'*J»  t^e 

(noUxcXi  ;trnt";^A^Jr^  *.  P"°^'P*'  -™  -d  interest 
-le  annufty  LZ^,  Z  hTllr^S  J^  .^^  7^  °^.  In- 
case may  be  created  by  deed  by  wav  of^nrT  ^^^  "u""^  '"  ^'^^^' 
of  the  board  (g).  Such  chtaL  '  *  f  °'*g*g«'  o^  by  a  certificate 
.cu^brances  whaStf  rpt "m^^  ^  7  T "*^  °^"  «"  P"- 
having  priority  by  statute  (aJ.  ''"*-^^'*'-««'  «nd  any  charge 

345.  Any  expenses  incurred  by  a  lord  of  « 
Act  may  be  {inter  alia)  charged  father  hv  A    ?""'  ""^"^  *^^ 
together  with  the  expenses  of  ft    f      ^  *^''^  *'''  certificate), 


Power  to 
limitc<l  owner 
of  cojiyholcig 
to  cbargt* 
cost  of 
i-nfranchiMo- 
mont  on  tha 
ivo  Dimple. 


Power  to 
lord  who  is 
limited  owner 
to  charge 
costs  of 
acquiring  the 
tenant's 
interest  on 
the  fee 
simple. 

torm  of  such 
charges. 

Expenses  of 
lord  may  also 
be  charged. 


(«)  lb.  (3)  and  (4)  <*>  ^^-  <7)- 

(/)Ib.  (5).  ('■)  Sect.  37  (1). 


Enfranchise- 
ment by 
t'jnant  whose 
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846-a49 

title  M  ImuI 
and  who  u 
uvic-te<l. 

Murt)(«Kt<o 
onfrmrichiiiinK 
or  nHlefmin}{ 
rmt-uluirge 
to  add  the 
outlay  to  hu 
Hccurity. 

Form  and 
effect  of 
certificate  of 
charge. 


Penoiu  with 
limited 
intenwta  may 
mortgage  or 
gn,nt  rout- 
ehargea  for 
redemption 
of  land  tax. 


OK  8WURITIE8    BY   CONTRArT.  [I'AItT  || 

the  coinpen«tion  nwmcy  which  he  haH  paid,  and  ho  much  of  it  «), 
in  not  already  rharKwl  on  the  land,  with  intereiit  at  4  per  cent.  (*>. 

847.  n  a  mortjiaKee  paytt  any  compenMtion  or  expenHoa  fcr 
I'lifranchi-wment  under  tha  Act  or  for  redemption  of  a  ront-oharK.- 
created  by  the  Act,  he  ih  to  add  hiii  expenditure  to  hii*  Hccurity  (.'). 

848.  The  Act  provides  for  the  form  of  certificate  of  char>iP  and 
trauBfem  thereof,  and  declares  that  charjjes  are  not  to  merue  in 
the  freehold  without  an  r\dor»ed  declaration  that  they  arc  t<. 
do  8o  (m),  and  also  provju^-t  remedies  for  the  recovery  of  nurh 
charges  (n). 

Sub-section  (i).— Under  the  Land  Tea  Redemption  Actg. 

849.  By  the  Land  Tax  Redemption  Act  (42  Geo.  3,  c.  llCi, 
for  the  purpose  of  redeeming  land  tax  charged  on  hereditaments 
belonging  to  any  persons  not  being  bodies  politic  or  corporate, 
or  companies,  feoffees,  or  trustees  for  charitable  or  other  public 
purposes,  the  person-s  in  possession  or  beneficially  entitled  to  the 
rents,  but  not  having  the  absolute  estate  or  interest  in  the  propertv 
(except  tenants  at  rack  rent  and  Crown  tenants  of  the  Duchv  of 
Lancaster  and  Cornwall),  are  empowered  to  mortgage  the  lands  in 
fee  or  for  a  term,  (where  they  are  not  copyhold  or  of  customan- 
tenure),  or  to  grant  -«p*  "hargRs  to  secure  money  raised  for  the 
redemption  of  the  land  tax  (s.  51),  Similar  powers  are  given  U 
committees  and  curat-ors  of  lunatics  or  idiots,  and  to  all  executors 
and  administrators,  curators  or  trustees  having  authority  to  act  for 
infants,  minors,  issue  unborn,  femes  covert,  or  other  incapacitated 
persons  (s.  53). 

The  securities  are  to  be  made  under  the  authority  and  with  the 
consent  and  approbation  of  the  commissioners  of  the  Treasun-, 
certified  by  their  signing  and  sealing  the  instrument  (1  &  2  Vict. 
c.  58,  8.  1). 

Like  powers  of  sale,  mortgage  and  granting  rent-charges  are 
given  to  bodies  politic  or  corporate,  companies  and  trustees  of 
feoflees  for  charitable  and  other  public  purposes  (ss.  69,  76). 

The  Act  (s.  123)  also  provides  that  where  a  limited  owner  redeem? 
the  tax  he  is  to  have  a  charge  on  the  inheritance  for  the  redemp- 
tion money,  with  interest  equal  to  the  tax  redeemed.  And  by 
section  126,  where  a  landlord  redeems  the  tax,  and  the  tenant  is 
liable  to  pay  it,  the  latter  must  pay  during  his  tenancy  a  corre- 
spondingly increased  rent. 


(k)  Sect.  38. 
{I)  Sect.  30. 


(m)  Sect.  41,  sub-sect.  6,  and  ss.  27—31. 
(»)  Sect.  41,  sub-sect.  7,  and  ss.  27—31. 


Ii!'*-""'" 


■■^smsmemm^  m^:  ^^nmm 


CHAP.  X.J      or  HKCUBITIEM  VVOS  ECXIXSUMTI.AL  PRornm'. 

Section  VIII. 
Of  Seou.  itle.  upon  Eoolesiaatloal  Beneflo-. 
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PfTofrapAs 

800-801 


Mtdt  of  applying  loant  ..      '^     '   •^■ 

loa'*  "tcurtd  on  profit,  of  bt^f  jiff 

Pm»r  lo  eoUrgts  and  olhtr  incorpomhd  palr^M  l»  l'.L^ 

P«trons  ^ho  are  undrr  disabiMiu  ^  '*"'' 

/iKiiiiiA«iil  ma^  bt  tkt  Undtr 

ilorigagt$  for  punkast  of  yUbi  hmh 

OHf  m„y  hr  morty,mfd  to  provide  „  p„r,on,L         ' ' 
Bo'^o^'ff  for  repair*  from  Queen. inne'sBoHnl!,    " 


SflO 

S&l 

862 

3S3 

864 

366 

366 

367 

868 


the  parsonage  or  offices    or  of  Zrr,u.  ■       ,^',     »a<"ng  to  ( p), 

twelve  acresfcontiKuor  o  or  dLiraWe  to  be  f^'"'  °°'  ^"T"'"*^ 
the  parsonage  or  glebe  or  for  buu!  I^!  ^  S  °'  '^""P'^  ^'^^ 

or  fences  nLJrytrthT^'^^tfl''  '"'^^''  °'  outbuildings 
-nage.  or  for  resToring.  ^bSruor  r^n '^'^^^  P"' 

rh^ncol  (where  tl.e  incun  benM   H^bir.     ^'!"°^.  *^'  ^''^"''  "*  *h^ 

i™proving,enlargingrpt;l:i  :^^^^^^ 

or  labourers'  dwellincs  belonmn„  f^     lannnouse  or  farm  buildings, 

»y..n.  or  ..nd.  .p^S;c:it:l': '"ivz"^ '" 

however,  on  y  be  borrowed  for  th«  oK        ®"®°*'*-     ^^«  °»oney  can, 

« .0,  .ke  ;„rp..  „,  ^'^-ir.roTkX^^r.r  "'^  '"" 

-ne.  givin,  .  Jnd'lo  ttVotr^  Ed'.",   ""r?'"''  "^  i^»  "^ 
the  nominee's  receipt  is  a  i^ooH  ^7. T        1      ,     application,  and 
compliance  with  thfl  nrovfsil         ''^'  *."  *^*  '^"^"  =   *  strict 
4age  (,).    TheToSra,::  7^1':  'M  '''''''  °^  *^^ 
he  contracts,  and  pays  for  thr  an/  f  ^''^  execution  of 

and  the  surpl'us.  if  any  rapped  "t ^^T^'  '"  '^'  ^"P^"*^''"«  ' 
and  of  theUon  a Jd ^0^^*"^^^^^^^^^^^^^^  '  -^^->- 
ordinary),  in  further  laqfJnr,  ,-^«  .  tn.,.  .,  with  the 

OH.  ^i'di»Cor:;7;z°:rjr°der'"«^°"  *««'='«• 

(fl)  17  Geo.  3,  0.  53  ag   1   2  .1  «   o      .  .  « 
^.69, ..  1 :  and  see  5  &  fi  Vict  k  20  '.  /,  *  tVr;  '':,?^'  *«•  '•  2  ;  28  &  29  Vict. 
'  -^ut  aroiaance,  see  i?  Geo.  3.  c  53  «  7      "P^'^'°"'"6"''*'f»nnu..t,»yment 

r  S.!:"^  ^-  ^'"**'''  *  ^«'  S82:  5  Jur!  (x  s  )  234 
(1)  T^eUer  v.  tf„,cA.  [1907]  1  Ch   404 
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352-357 

Loan  scciirud 
on  proilts 
of  bunotico. 


Power  to 
colleges  and 
other 

incoriwrateil 
Ptttrona  to 
Jcml. 

Duabil'tios. 


Inoumbi'iit 
may  be;  the 
lender. 


MortgagOM 
for  purchase 
of  slube. 


Bishop  may 
raise  money 
by  mortf;aKO 
of  glebe  and 
profits  of 
oenclicc. 


J"'   LSll-t 


OF  SECURITIES   BY   CONTRACT.  [i-akt  II. 

iafo^ho'^'"'  '?1  ''  T"'"'^  ^^  ""'^**^'«««  ("f  *J'i^»'  ^  counterpart 
a  to  be  executed,  and  whieh  i«  to  be  n-i.tered  in  the  re  J  " 

the  djocese)  of  the  glebe  and  profits  of  the  benefi  o      r  t^ii      V 

y«;r.  or  tin  payment  of  the  loan  with  inter^I^^il^t  f  ^r 

in  case  of  t  "''^'T^''}'''  '"^^"^"y  "f  Principal  and  interest  am 
ul^l  k'"''''^"^  '^'  incumbent,  to  i.iuro  the  buildin  s  , 
Loans  nmy  be  made  under  the  .Acts  by  the  Governors  of  o„ 

benefice  does  not  exceed  mi  (s).  " 

353.    CoIIefTcs   and   halls   of   the   Universities   nf   nvf     .        , 
(^ambrid,e    or  other  corporate  bodie."  ma7   „d  t^^tr  Th' 
purposes  of  the  Acts  -ithout  interest,  ;here^he  benX  f or  wh  ^ 
the  loan  is  raised  is  under  their  patronaj^e  (,). 

354.  Patrons  of  livin-^s,  who  may  be  minors,  idiots  hnmtir.   , 

I'vinTw  '""'^  ''  "'""'  °"'  '"'  ""  ''™<''"  °'  «"■ 

356.  By  another  Act  (z)  oowers  am   .r.v„«  f     •         ■ 
purchase  additional  land  i-n^irra^d^^^'Zat^r;::"  ^^^^^^ 
limited  mortgajres  of  the  profits  of  the  benefice. 

aft!!?L^^  ^^J"  ^'"f'''  ^'"'^"^>'  ^'^t^")'  "P""^  «r  at  any  timo 
after  the  avoidance  of  any  benefice,  if  it  be  reported  in  wr,"  IJv 
commissioners  appointed  by  the  bishop,  or  an/three  of  them    ha 

:-::ioo/?n7tiT  tt ''- ''''''-'  *^«*  *^«  ^^^^^ 

he  Ibe    or  on         /  1   ^k""''  ''"  conveniently  be  provided  o„ 

ne  Mebe    or  on  land  which  can  be  conveniently  procured    the 

'-hop  is  to  obtain  an  estimate  of  the  cost,  and  by  a  morlgie  ll 

(r)  17  Geo.  3.  c.  53.  ss  3.  6  ;   1  &  2  Vict.  c.  23.  s.  15 
WnUe.,..3.c.53.KJ2i   1  &  2  Vict.  c.  23.  s  4 
(0  17  Geo.  3.  e.  53.      J3  ;   1  &  2  Vict.  c.  23.  s.  5. 
(u)  1/  (Jeo.  3,  c.  63.  ).  14. 
(.r)  no,,dv.  Barker,  i  I>re«        2  ;  5  Jur.  (n.s.)  234. 

'   rZtV-  "i'^'  '  "'■"■•  ''  ■•  '  '"'■  «22  :  affirmed  5  .Tnr.  IS. 
(-;  <>.»  (.po.  3.  c.  147.  88.  (1,  7, 

("J  i  *  2  \ict.  c.  iOO  ;  and  see  5  &  «  v„t.  e.  20.  s.  13. 


m^    '"i-:J 


(HAP.  X.]      OF  SFXTRlTIFs  i-Lmxt  « 
the  <;lobe  and  nrnfif-  f-.  ..:  ^  .. 


ot  tlio  saleable  materiaks)    not  pv.„   r     '7 ^""^""K  me  value 

"f  the  benefice,  after  dciiu  tL  o^t  "''  '""  ^•''"^'*'  "'^'^  1^^"^"-' 
the  as«mta«t  curate  where  ntH-esr?"'Tf '  '•''"'''  '^"''  '*«'"'•>•  "^ 
provi«,ons  a«  to  the  Jen.4h  of  thnf  ,     "^''^"*''  *^«°  <^«ntain,s 

the  r,  c-.die,s  in  case  of  m,  -paynt  t  '. ''"  ;''''^'''*>'  *"  P'^/-"t, 
-Hcu,   .«rre3uc-..lin,   wi  h  The         '"    «W'''^«tion  of  the  money 

«on.TH  recoivcl  from  rep  exeltLT'T"'  "^   ^'"'"''«   ^^^^^  (*) 
,,.,1  n.if  i„;j   .  '^f"t«entativeH  of  anv  f^,«.„_  .„        .  ^  ' 
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exceed.njr  f„ur  year«'  net  prcHlucv   357-358 
«  outKom-s,  excent  tl...  «oi„ r 


.-^,   ^w.,r..jjc:.'iini;   w  th    fl.,.   ..,     ..""""""""*  tne  money 
«on.TH  recoivcl  from  rep  e^eltLr'T"'  "^   ^'"'"^'^   ^ct  (i). 

-■""'  "'"--r  tne  estimate-    „„r_M    ^'P''*^^  '»  P"''*  "^  the  pay.  "' n?oneyH 


..:"U'  u».':..r  tne  estimate-    „n,      ..    ^^    "^  '"  I'"''*  "^  t''e  pay.  "' "'oneyH 
-ived  after  the  common  :f  anS  'Tr,  ^  '^  — d  L  ^"5^- 
to  be  apphed  in  payment  of  the  pri",ciia7o Tth  *'"'  '^""^""-"*'  '« 

in  case  of  discharge  thereof  ]ST-^  ^'^  nmrt^ajr,.  debt :  or, 
';•  be  expended  in  addit  1,  tLt/''^''  '■'  '''"^  ^'■^''"P"  "-'"ee 
.'lebe,  to  be  approved  by  the  Son '"  "V'."'"r-"-t^  "pon  the 
ease  «uch  buildin,.  are  not  Ll^^^l!  "'t,',"  ^  ".  f"'-'^'"-.  «-  i" 
-nent  or  other  «ood  securities  and  tl'.  f  "  '?'^  ""'  '"  «»^^"™- 
incumbent  for  the  time  bein''(c)  '''■'**  '''^^''^'"f  l'«'^'  to  the 

hound  to  k-eep  in  repair)    th,.  .?  ''f-ele.siaistical  persons  are  I'""'  '"^"■"• 

^^™,a„dthe,overC\,a  n  :;:  ;;;:-f^^^     f  "  •'-^'"ce  ma.;  t^n.. 
he  request  and  with  the  consent  of         .  m"""*"'  "'^•''  '*^"^'  "P""  "'"'"• 
"■e  security  of  the  possessions  o     .     1     '  r"     '''  "'"'  ''"'"'"'  »P<>» 
part  of  the  cost  of  the  repairs  ofthb!."''  i'^  '''^'  "'"•'''  «''  «"v 
'"  the  order  to  be  made  .mder    .      e/ bv  tT"  r  f '"  '""'^^'^  «^«^«^ 
^um  as  the  K«vernors  shalJ  think-  fi/;.      '         ^'''"'''  =  '^'^J  (-')  «uch 
The  security  may  be  in  Sor,nt     '?•"';' '"'''  ^"^  -P---- 
;o  the  Act,  or  i„  «neh  oth;    fo"n/as  2"        '"  ""  '"^  "^'''"^"'^" 
The  certificate  of  their  treasurer    hat  at  "'"''7"'.'"*^  "PP^"^^>- 
the  credit  of  the  account  ment.oniT     .7  '"'"  ''*'  ^^^"  P'a^'^d  to 
-dence  of  the  fact ;  and  ^ Xl^W  tf  "*^'  ''  ^""^'-■- 
the  recovery  of  the  sums  due  uZ  ?»    ^'' *^^  ^«"»« '•^^^•dies  f,>r 
^tmbent  and  his  successors    and  tL       '''""'^  ^""'"■^*  *'»«  "- 
f««nty,  as  if  the  advance  ha!lK         ^'"^'''^y  comprised  in  the 
f^n,  under  the  Acts    7  Geo   T  "'~t  '"  "P«'""«  -"^  .;. 
^'^\*- -  ««  ;  1  &  2  Vict.  c.  23     08  1  "o  i>''  '''''■  ''  ^-  *'«  ■•    ' 
'«  *hich,  and  in  any  Act  or  \o\'        \^  ^"'*-  ^-  '^»  -•  the  powers 
f.  either  -parat.^; t'  ^^'tVr^''''^  ^'^  ««'"'^'  «-  ---  - 
"f  1871.    The  receipt  o  the  trer-'-  '^'''^  '''«  ''"^^^rs  of  the  Act 
P-lt"  the  .overnok  u  dL  th?!:::;  .^  '^  'f^^'^  ^^  '^'J  -"- 
'Wore  lending  on  the  secur^Vof   i  "  ^^''• 

'*--V.e..,,.  ^  ,,    2        '^^''•^P"----nhe  benefice,;..... 

f^.  W  *  35  \ict.  c.  4S  T;.,"       f ,  (')  Sect.  00.  *""'«'' 

"^^TStrt '^'""^  A^"  W^'o";r™  "■"'  ^--^--  "f  the  seouHtv, 
"■t- e.  43.  ««.  02.  73  J  Act  of  1872.  8.1. 


isiAv . 


^iw^iffi......  - 1^ 
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OF  SECURITIES   BY   CONTRACT.  [pAUT  li. 

the  governors  are  ( /)  to  require  from  the  incumbent  an  account  in 
writing  signed  by  him,  and  verified  by  his  oath  or  statutory  declara- 
tion, of  the  annual  profits  of  the  living,  and  to  procure  the  consei 
in  writing  of  the  bishop  and  patron  under  their  hands,  or,  whei 
the  patron  is  a  corporation  aggregate,  under  its  seal. 

The  provisions  (g)  of  the  several  Acts  just  mentioned,  and  of 
the  Acts  referring  to  or  amending  thr  same,  with  respect  to  the 

registration  of  mortgages  and  to  the  proportioning  of  payments  in 

the  case  of  death  or  avoidance,  and  to  stamps  and  fees  of  officers,  and 

to  the  priority  of  sequestrations,  apply  to  securities  made  under  the 

authority  of  the  Act  of  1871. 
WTien  the  income  of  a  living,  so  mortgaged,  has  become  reduced, 

the  governors  are  now  empowered  to  extend  the  time  for  repayment 

of  the  debt  {h). 
As  to  payment  o£E  of  mortgages  on  sale  of  incumbered  glebe  land 

see  51  &  52  Vict.  c.  20,  s.  6. 


Section  IX. 

Of  Secupities  by  Private  Trustees  and  Exe- 
cutops.  Trustees  in  Bankruptcy,  and 
Charitable  Trustees. 
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Power  of  personal  representatives  under  the  Land  Transfer  Act,  1897      . .  359 
Former  law. — Statutory  pomer  to  trustees  to  mortgage  where  debts,  etc.,  charged 

on  real  estate        . .         . .         . .         . .         . .         . .         . ,  Qgn 

Executors  could  mortgage  real  estate  where  testator's  estate  not  devised       . .  361 

Mortgagees  under  statute  not  hound  to  enquire  whether  power  duly  exercised  362 

Mortgagee  not  bound  to  enquire  as  to  existence  of  debts  within  20  years    . .  363 
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Although  land  now  assets  for  payment  of  debts,  mortgagee  from  heir  or 

devisee  not  concerned  to  see  to  their  payment 355 

Where  gross  sum  raisable  out  of  rent,  it  may  be  raised  by  mortgage         . .  366 
Former  powers  of  trustees  to  mortgage  for  equality  of  exchange,  etc.,  trans- 
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Power  to  mortgage  sometimes  implied  from  potver  to  sell  or  from  povxr  of 
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Court  will  not  interfere  with  trustee's  discretion 369 

Formerly  doubtful  whether  fiduciary  mortgagor  could  give  power  of  sale. .  370 
Conveyance  absolute  inform,  but  really  only  security,  does  not  import  power 

of  sale         . .         . .         . .         371 

Executor  might  always  mortgage  personal  estate  and  may  now  mortgage 

realty  372 

Charge  of  debts  confined  to  testator's  debts  at  death 873 

Mortgagee  from  executor  not  bound  to  enquire  as  to  necessity  for  mortgage  374 

Mortgage  by  executor  for  his  private  debt       ..         ..         ..         ..         ..  Sib 

Purchaser  from  executor  protected  by  court 376 

Distinction  between  respective  duties  of  purchasers  from  executors  and  from 

trustees        377 

Mortgages  by  trustees  in  bankruptcy . .         . .         . .         378 

Mortgages  by  charitable  trustees  . .         . .  . .  379 


(/  )  34  &  33  Vict.  c.  43,  s.  63. 


(g)  Sect.  64. 


(h)  59  &  60  Vict.  c.  13. 


-.f^m-y'^-y. 


CHAP.  X.]      OP  SECURITIES    BY    PRIVATE   TRUSTEES.    ETC. 

359.  Under  the  Land  Transfer  Art  ISQ?  tv,^  i 

tatives  of  persons  dying  after   he  3  «;  Sltr'T^^^^^^^ 
only  when  acting  toeetheri  th.\         December,  1897,  have   but 

freehold  lands  rtheTceaedL;^^^  P,;?'  °^"^-*g^g-g  the 
iiad  merely  an  equTtableTnterlf  ^^f"  t^,<=«Pyholds  in  which  he 
.  to  whic'h  see T^MsTr  ;  )"  ^  ^h  ''"^^--^'^^ttelsreal. 
before  the  Ist  January  1898  thell  '"'".''^  persons  dyinf, 

360^66.  ""*"  *'  '***^d  *"^«  in  sections 

of  rdece:::i!rerrwa:  nt^ef  ^f^?^  t  '^'^^  ^^  ^'^  ^" 
.seatative.  or  the^r^!    eL  itrXtatf  to'  "  '."  ''Tf  ''^''■ 

could  raise  the  money  bv  mnrtaan^  «.  »  i    •  'f»ereiy  a  trustee, 

p..er  ,0,  without  obwLg "t?^r,« ''  " 'f=:"»«  °'  »° '"PW 

tnereof,  with  the  payment  of  his  debts,  or  of  any  leeacv 
tmstees  for  the  whole  of  his  estate  or  interest  therein, 

CaHuright.  L.  R.  7  H.  £.  731  XZ  ^rmstead.  2  K.  &  J.  333 ;  C^ry, 
aroee.  id. ;  and  Stom,  v.  IfaM  ISBe^v  MQ  iS-  "  "^'ch  the  implied  power 
Wjferv.  Finch,  5  H.L  C  922  •   wLi^-        ^^^^   .W^^fey  v.  Sykes,  21  Beav  337  • 

li.  M.  4  G.  ^2.  ^^  •    *•"*  ^  observations  in  Hobinson  v.  Xou^/er  5  De 

Kt  ^{S.;ir/S^{-^.  2  Ves.  sen.  587. 

.CifeJ^^i^'S'^^^^^^^^^  of  debts  on  .al  estate 

that  lus  debts  shall  be  paid  (not  sLiSn^K^^'  ^**'  '"  **™«>  however  general. 
«f  lus  real  estate,  the  lat  erTchS  ^^«^H  ^fT'*""'  «">d  afterwards  disposed 
p"m,  8  Madd.  33  ;  Bail  v.^amV  l^m  ^ss  °i  «^  Personalty.  See  Cliff,^  y. 
1  Keen.  559  ;  Harding  y.  Gradv  l':^'"i1^^"  1,^^^-  t*.  ^-  ^^  :  SAau,  y.^Borrer, 
jutors  pay  debts  there  ^^^haiTthei^lfv'  ^^iJ^  *^^  ^^"°°  "^  that  th 
«tate  be  expressly  devised  to  them^either  ^^n.^*^  °"  -'"''*  "^***««  "°1^««  real 
A,^,<,«,  3  De  G.  F.   &  J.   I2r^9  B^v    m      p^  Sf  "^  *"«*•     ^oo  Cook  v. 

^*V,  fia.'eyv.£;,iv  ;„t;a     Fnr^I    ?"*-?'^''  ''•  ^"''">  !-•  «•  "  Eq.  405  "^^ 
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OP   SECURITIES   BY   CONTRACT.  [PART  II. 

(3)  Shall  not  have  made  any  express  provision  for  the  raisin" 
of  such  debt,  legacy,  or  sum  of  money,  out  of  such  estate' 
It  shall  be  lawful  for  the  said  devisee  or  devisees  in  trust,  and  for 
every  person  in  whom  the  devised  estate  shall  be  vested  by  sur- 
vivorship,  descent  or  devise,  or  who  may  be  appointed  under  anv 
power  in  the  will,  or  by  the  court,  to  succeed  to  the  trusteeship 
vested  in  such  devisee  or  devisees  in  trust,  and  notwithstanding 
any  trusts  actually  declared  by  the  testator,  to  raise  such  debts] 
legacy  or  money  by  a  sale  or  mortgage  of  the  said  hereditaments  or 
any  part  thereof,  or  partly  in  one  mode  or  partly  in  the  other,  and 
in  case  of  mortgage,  reserving  such  rate  of  interest  and  fixing  such 
period  or  periods  of  repayment  as  the  person  or  persons  executin<' 
the  same  shall  think  proper  (n). 

361.  By  section  16  it  was  enacted  that  if  any  testator,  who  shall 
have  created  such  a  charge  as  is  described  above,  shall  not  have 
devised  the  hereditaments  charged,  so  that  his  whole  estate  and 
interest  therein  shall  become  vested  in  any  trustee  or  trustees. 
then  the  executor  or  executors  for  the  time  being  named  in  such 
will,  or  in  whom  the  executorship  shall  for  the  time  being  be  vested 
shall  have  the  same  or  the  like  power  of  raising  the  said  monev.v 
as  is  vested  by  the  Act  in  the  devisee  or  devisees  in  trust.    But  anv 
sale  or  mortgage  under  the  Act  shall  operate  only  on  the  estate  anil 
interest,  whether  legal  or  equitable,  of  the  testator  ;  and  shall  not 
render  it  unnecessary  to  get  in  any  outstanding  subsisting  legal 
estate.     The  word  "  executors  "  is  strictly  construed,  and  sta'tutorv 
power  does  not   extend   to  administrators  (o).    And   where  the 
beneficiaries  cannot  agree  whether  the  money  shall  be  raised  bv 
sale  or  mortgage,  the  wishes  of  those  whose  interests  are  prior  in 
time  will  generally  be  followed  {p). 

362.  The  above  enactments  are  practically  now  only  applicable 
to  existing  mortgages ;  but  as  they  may  still  affect  the  validity 
of  titles,  it  is  necessary  to  make  some  observations  upon  them. 
Purchasers  (q)  or  mortgagees  were  not  bound  to  enquire  whether 
the  powers  conferred  by  any  of  the  provisions  had  been  duly  and 
correctly  exercised  by  the  person  or  persons  acting  in  virtue  thereof. 
The  powers  did  not  apply  to  a  devise  to  any  person  or  persons  in 
fee  or  in  tail,  or  for  the  testator's  whole  estate  and  interest  charged 
with  debts  or  legacies,  and  do  not  affect  the  power  of  any  such 
devisee  or  devisees  to  sell  or  mortgage  as  he  or  they  might  have 
done  before  the  passing  of  the  Act.    But  they  did  apply  to  a  devise 


in)  22  &  23  Vict.  o.  35,  as.  14,  15, 

(")  Be  Clay  ^-  Tetley,  Ifi  f:h.  D.  3. 

(p)  Metcalfe  v.  Hutchinson,  45  L.  J.  Ch.  210. 

{q)  22  &  23  Vict.  c.  35,  s.  17. 


CHAP.  X.]      OF  SECCRITIES   BY   PRIVATK  TRUSTEES.  ETC. 


I  there 


•ortB^.    by  him  f^  e:.ecutor  „„X  S    ,,t  ,"»'«'  "'  ' 
But wh.  re  .  per„n  who  .„  e.ecL°preteoded  J^^^^^^^  "7"  '''• 

«  of  the  money,  and  the  mort^^tl  1'  Lrt,'"^''''^""'- 
if  there  were  no  debts  or  ,hj„      7\        .       "HlP^'ion  even 

-«g.ge  ,.,.    The  ptlptl:^::  ttt  t°hf     "  "^  "■""  °'  "" 
the  payment  of  the  debts     and  t^?„        'ke  m„„ey  wa,  raised  for 

—/by  the  cir^ltn^e  r.  tbf  rnt°°.nd  7°'  ^'i^ 
(States  charged  had  included  in  .L.    '^.f""'  ""^  <le™=e  of  the 

..  part  of  the  testato^Ittate  (y5  '  '"°'""'  "'"''  '""'«' 

applied,  «»/with„;rLtt  of t  "t  '^^^^^^^^    "">""  *»  P^P^'y 
™» justified  in  takin"  the  word  '? '°"'"''«' '""P'"?"  application, 

«'Lf^rpiir-Sb*-5^^^^^^^ 

».b.i„te  pXer)rr^:i';i'/;lrr^^^^^^ 

(r)  ^e  »i/,on,  Pennington  v.  Pa^„e,  5t  L.  T   600 

:;rrciti".''.Lr,ir  fef  r* "  ^  ■=■  "■  »■■ 

<>/.Vo,5«ny,  3  Jo.  &  Lat.  267,  284  '  ^      ^  ^  *'''•  "*  P'  '^25  ;  cf.  iJrct;  v.  Earl 

(u)  fWiof  V.  Merriman,  Bam   Ch   78  ■  lP„;i  r,, 

(^)  ftr  Lord  St.  LEoVARnTin  t       'J-^  ''•  ■^''"""««<^.  2  Ken.  pt.  2,  p.  57 

frTr'  ^i^'-"-  '^2  ;  1  Ph.  7n7ll  Alec  rvv  \4'^'^\^  ^"''-  269  =  /'ori...  v! 
M.  &  G.  272;  18  Jur.  363;  Bkuml%tn„'  f  .'  .*°*'""'«  v-.  £o«nfer,  5  Do  G 
i'»»'«,„,29Beav.  123;  3  Ite  g!f  &  J.  m  ""''''  *  ■^"-  (-^•■''•)  576;  see  CooA  v.' 

^-  ^to-'ie,  [1893]  3  Ch.  196.  ^"^  ^^°  executor's  liability.     Thome 
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363-365    '"  *°  'Tl  estates  or  interests  («).    Where,  however,  money  (i)  w. 
proposed  to  be  raised  on  freeholds  after  a  great  lapse  of  time  a,  I 
wthout  apparent  reason,   the  mortgagee  was   bound   to  ma 
enqtuiy  (c).    But  this  did  not  apply  to  the  case  of  a  personal  rTnt 
sentative  se  ling  or  mortgaging  leaseholds  (d),  nor  (it  is  conciv^i 
does  It  apply  to  a  personal  representative  mortgaging  freehoW 
where  theownerhasdiedsince  1897.    A  mortgage  m'ad;  bj  a  tru^^ 
under  colour  of  a  charge,  seventeen  years  after  the  death  oT  the 
testatrix,  and  under  arcu^nstances  which  showed  that  the  payme,u  of 
her  debts  could  not  have  been  the  whole  object,  was  set  aside  a/a,.[ 
the  transferee.    But  a  sale  made  twenty-seven  years  from  theX  h 
where  there  were  no  such  circumstances,  was  supported  (e      Z 
where  egacies  are  charged  on  real  estate  a  purchaser  or  mo  ^..^ 
from  the  demsee  alone  must  see  that  they  have  been  paid  (/ ) 

v^trX  fi  ??,*■  ^^T  '^:  ^^^^-  °f  '-  -*-te,  whether  as  trustee  or  bene- 
ficially was  also  the  executor,  it  was  unnecessary  for  the  mort-^aCs 
safety  that  he  raising  of  the  money  should  be  inquired  into  or  ^'a 
recited  or  stated  in  the  mortgage ;  nor  was  it  necessary  that 
mortgage  should  be  expressed  to  be  made  by  the  devLee  '« 
executor  (^).  ■^  '^visw  qua 

365.  Notwithstanding  that  the  simple  contract  debts  of  deceased 
debtors  become  by  the  effect  of  the  statute,  3  &  4  Will  4  r  Tr 
payable  out  of  the  land  in  the  event  of  the  personal  estate  provn.; 
insufficient,  yet  there  is  no  lien  or  charge  on  the  land  under  t^ 
Act  until  a  judgment  has  been  obtained  by  the  creditor  (h)     Con- 
sequently, a  purchaser  or  mortgagee  from  the  heir  or  devisee  with- 
out notice  that  the  sale  or  mortgage  was  made  for  the  purriorof 
defeatmg  creditors,  might  assume  that  it  was  required  for  the  due 
admimstration  of  the  estate,  and  was  not  bound  to  see  to  the  apphca- 
tion  of  the  purchase-  or  mortgage-money  (»).    And  for  this  purpose 
an  equitable  tenant  for  life  under  a  will  is  a  devisee,  so  tE 
alienee  or  value,  before  action  brought,  will  have  priority  over  the 
testator's  creditors  (k).  ^        ^ 

(a)  Graham  v.  Drummond,  [18961  I  Ch.  968 
(6)  Lorser  v.  Cartwright,  L.  R.  7  H  L  711  .   »^  i',.„„  xr-.i 

20  Ch.  D.  465.  .  ^-  «.-  /  «.  i^.  lil  ,  Jie  Tanqueray-Wtllaume  and  Landau, 

^^)  Str^yugm  v.  Ar^y,  1  De  G.  M.  &  G.  635 ;   see  Colyer  v.  Finch,  5  H.  L.  L. 
^W  Re  Whistler,  35  Ch.  D.  561  ,  and  Re  Venn  ^  Furze's  Contract,  [1894]  2  Ch. 

(e)  Burt  V.  Truenuin,  6  Jur.  (n  s.)  721  ■   29  T     T  n,   <  no      t.  i  ■ 
Beav.  553.  ^        '         '   ■^  ^-  J-  '-^    02 ;   Sabtn  v.  Heape,  27 

(/)  Bank  of  Bomhay  y.  Suleman  Sonji,  L.  R.  35  Ind   Ann    110  •  00  T    t  roo 
^.(.)  Corser  v.  Cart>^,u.  supra;   ^i  Hensonf'^L^T^L!! ^^^^^^^^ 

(*)  lie  Alhnson,  Procter  v.  Atkinson,  [1908]  2  Ch.  307. 


Although 
land 

now  a3sets 
for  payment 
of  debts, 
purchaser 
from  heir  or 
devisee  not 
concerned 
with  their 
payment. 


'■i -m-^We-mfj-    Sf        r.    i^n^JXf^^: 


CHAP.  X.] 


OF   SECRrXIES   BV    PRIVATE   TRU8TEP.S.    ETC. 


866.  Where  there  wn«  o.-  «» 
if  the  trusts  of  the  wilT  req, 'r  dTw  '^"■'"''°"  *°  ™'-  *»»«  ehar.e, 
it  ini.ht  be  raised  out  ofXttate  it  T'.T  "^^"'''^  ^^«  ™-d 
profits  be  the  only  specified  furd^^'*^^^^^^  ^'^^""^'^  th«  rents  and 
for  the  renewal  of  leases  to  lives^ld  ^n  "T.-"'^  ^""^''^'^  «"- 
copyholds,  might  be  so  raised  I)  Wher??.  ^'"^^  "•^'"'"^"^^  *° 
fines  out  of  annual  rents  and  p  ofits  w^h  ''  *  ^'^^^  **^  ™'«^ 
caae  the  necessary  sums  shall  no  be  Vo^ded^Jh':  ™"*«"«^  '" 
tines  will  be  payable  out  of  the  moLJ  ?  Z  ^^*  "*°"er,  the 
.here  the  power  is  «imply  to  rX T'fi  ^'  '"^^'^"*  (")•  ^"^ 
mortgage,  then  if  the  tr^Ls  Xet  ^^^^"V'  ^^e  rents,  or  by 
the  mode  of  raising  the  mone^tt  cIT"''''  '^'"  ^'^"^^^«"  ^  *" 
principles,  will  so  raise  it  as ^;  th'oTl  h ^T"'""  '^ '''  general 
in  proportion  to  their  interests  n  Z  ^  ^'°  "P°"  *^«  P«'tie,s 

.t  seems  the  trustees,  in  the  e^cfs  ^ f'^^' ^^arged ;  although 
made  a  different  disposition  foT    So  t^  ^'"''''  ™"^*  ^^^^ 

or  annuity  charged  on  land,  mi;  in  the'/"T  '^  "  ^^"*-^^"P*^ 
directed  to  be  raised  by  sel^  TLl^"  ^iT''""  °^  *^^  ''°"^t'  be 
and  the  burden  of  the  charge  1  Hk       *^  ^'''^^''^  t^«««tate 

withstanding  the  existence  of"a  L 'al  IfaWo  '""'  ^"'^''  '^°*- 
distress  (p).  ^^»*'  "S^*  *o  recover  by  entry  or 

imL  '^iT^''  ""''"  authorized  by  statute  between  Ififin  . 
1S8J  (?),  m  case  any  monev  sJim.iri  k  •  "7^^®»  I06O  and 

».b.,,g.,  orte  ti/r>z^:t^ytjz^-  '°;.'""'"^  ■" 

to  Bi»  it  by  mortsa^e     But  tl,7         •  ?°""""»d  "jy  the  Act, 

whica  power  to  raise  money  for  enfr«!^k  '  '  ^-  ^^ '   V 

exchange,  or  partition,  by  rorta'eln  fl    T"''  ''  '^"^'^^^  ^^ 
wise,  is  vested  in  tenants  forSflnlT  °^  ^''  *  ^'""^  °^  «th«r- 
QOfi    A  i.  ^  settled  estates  (r).  f321 1 
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Paragrauhs 

366—368 

Where  gross 
Kum  raiMblo 
out  of  rent* 
it  may  be 
raised  bj' 
mortgage. 


Formerly 
trustees,  but 
now  tenant 
for  life,  might 
mortgage  to 
raise  money 
for  lenewaja 
of  leases  or 
equality  of 
exchange. 


(o)  JontK  V.  yonc.j.  5  Harp   iAC\  .a-     ,■ 
Mmn  V.  Iiy,ner,  65  L.  T.  27Md  l?'^"  ^'  '^''«=''«^.  28  Beav.  313 ;   see  also 
(P)  Cupit  V.  Jackson.  13  Pr   791  .   pa  ■»• 


Power  to 
mortgage 
sometimes 


,e^' 


•TKJmKlS^T^ 
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Paragraph* 

368—370 

implied  from 
power  to  mil 
or  from 
IX)wer  of 
management. 


C  '  SECURITIES   BY   CONTRACT. 


[PAIIT  ri. 


Court  will 
not  interfere 
with  trustee* 
(liijcrction. 


Costs. 


Formerly 
doubtful 
whether 
fiduciary 
mortgagor 
could  give 
power  of 
sale. 


(.bject  of  the  power-as,  for  instance,  to  raise  a  particular  char.,., 
.subject  to  which  the  estate  is  devised-it  is  not  necessary  to  mal-' 
an  absolute  conversion.  But  a  mortgage  cannot  be  made  under  an 
ab.solute  trust  for  sale,  with  power  to  buy  in  and  resell  as  nu  • 
appear  most  beneficial  {/).  And  if  the  raising  of  a  charge  by  2 
be  forbidden,  the  prohibition  extends  also  to  the  raising  it  by  nioT 
gage,  which  may  cause  the  loss  of  the  estate  .  y  sale  or  foreclo/uro  U\ 
A  power  to  mortgage  may  also  be  implied  from  powers  of  manacrenlt 
which  necessitate  the  expenditure  of  capital  (x). 

869.  When  trustees  are  empowered  to  raise  money  for  particular 
purposes  at  their  absolute  discretion,  the  court  will  not  intirf 
with  their  discretion  as  to  the  occasion,  or  the  manner  of  exercisin! 
the  power,  or  the  refusal  to  exercise  it  in  any  particular  mann"; 
though  they  are  bound  to  effect  the  general  purpose  (y).  Tru,steos 
empowered  to  raise  money  by  mortgage  have  an  implied  power  to 
raise  the  incidental  costs  by  mortgage  of  the  same  property  (j). 

370.  Where  the  person  who  creates  the  security,  creates  it  under 
a  trust  or  power,  the  question  may  arise  whether,  without  special 
authority,  he  can  msert  in  it  a  power  of  .ale.    It  appears  now  t(,  be 
sett  ed  that  a  personal  representative  mortgaging  the  leasehold  of 
his  testator  or  intestate  (a),  or  a  trustee  with  power  to  raise  monev 
by  sale  or  mortgage  of  real  or  leasehold  property,  or  by  mort-a.-e 
of  chattel  property,  (which  from  its  nature  can  be  dealt  with  o„K- 
by  bill  of  sale,  or  some  kindred  form  of  security),  mav  add  to  the 
mortgage  a  power  of  sale  (6),  though  it  is  not  a  breach  of  trust  to 
omit  to  do  so  (c).    It  was  formerly  doubtful  whether  a  mere  po'ver 
to  trustees  to  mortgage  real  estate,  enabled  them  to  give  the  mort- 
gagee a  power  of  sale  (d),  and  the  doubt,  perhaps,  still  remains  in 
regard  to  mortgages  executed  before  1882.    The  court,  however 
has  frequently  given  authority  to  insert  the  power  in  a  mort-'sge 
of  infants  real  estate,  for  the  payment  of  debt  and  costs  {«)  'and 


(0  Devaynea  v.  Bobinson,  24  Beav.  86. 

(tt)  Bennett  v.  Wyndham,  23  Beav.  621. 

(x)  See  Be  Bellinger,  DureU  v.  Bellinger,  [1898]  2  Ch  534 
V.  ^^LSwTal  Ch'^S""^*'  ^'  ^''-  ^-  ''''  ''-"ng-hed  in  Be  Courtier,  CoU. 

(z)  Armstrong  v.  Armstrong,  L.  R.  18  Fq.  541 
^{a)  Ganders  v.  Bichards.  2  Coll.  C.  C.  568 ,  CruiksHank  v.  Duffin.  L.  R.  13  Eq. 

(6)  BusseU  V.  Plaice,  18  Beav.  21 ;  Bridaes  v  Lonaman  24  Ho.^  <>-     ri   l 
Panopticon,  (The  Boyal),  3  Jur.  (n.s.)  178.  '^'^"«'«'  24  Beav.  2, ;  Clarh  v. 

(c)  Farrar  v.  Barraclough,  2  Sm.  &  G.  231. 
&  Sm  %9!"'^thh^r°^'''T'  ^^^  ^'nfD.'^upra  ;  Drake  v.  Whitmore,  5  De  G. 

a  "'to  s  £i :.-  &::"«:;:  <s  ''t  r  «^"'t°'  ^°"'*'"^ 

(>)  5e%  V.  OooUng,  23  Beav.  418  ;  Drake  v.  Avery,  cited  there. 


■\jm- 


or  .SHOUBm..,  BV  ,.„„.,,„  ,,„„,^^  ^^. 
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L'HAP.  X.J 

It  IS  considered  to  be  verv  unlil,.!    *i 

would  be  sustained.    Anyhow  with  r    ^  f    '^"""^'^  ^^^"re  1882  370-872 
«nce  the  3lHt  December.'lSsT  Thte  1"k  '"  T*^'**-'^"  -^-"^'•'i 
combined  .  -mration  of  hh   19    'JZ    tH    l"""  ''°"^*  ^^at  by  the 
of  P-peJy  Act,  1881,  the  l::^^;^^^;^^'''  *"^^- 
negatived  in  a  mort,.a;,e  made  bv  i  \ZZl  "'  ''''  "««^  ""*  ^e 

871.  Where  a  conveyance,  dated  before  !««•>     ul 

form,  wa«  ordered  to  stand  only  a«  a  ij.   :'  f^*''""*''''  *^««'"^-  '—vance 
^..r.  a  power  of  sale  was  not  conside   *i  Tl-^'  ^°'  '^"^  «"">  '«"nd  f'^-^T  "' 
But  It  eems  questionable  whetheT  'h     ^  "^^^^^  it  (/)•  ^y  X  . 

'  ^"°^'  '^anie  into  import  powor 
372.  The  power  which  was  always  ve  .   ,   •  '     "• 


Ill 


.  , •"  """«-  personalty  of  the  f«-fo*      r        '     •'    ""'  ''^  "'«   1  *'"' 

>l-.al  and  testamentary  expL/e.^^ ^^y^^^^^^                 of  debts,  ^'^-^o 
of  the  Land  Transfer  Act,  1897  exJZ   Z        ^'*  ""^  ^nd  sections  I*r.son^t^, 
holds,  in  wh.VK  .K„  ..  _  '      ,'  e-^tended  to  freehold..  ««^  . »n<l  may  now 


,1,    r      /^.'""••"•-■"tary  expenses,  was  bv  fl.«  1  ."^  •'""'"' "'  "eots.  mortgaK 
>i  the  Land  Transfer  Act,  1897  exJZ   Z        ^'*  ""^  2nd  sections  l~^t 
;i'l^.  in  which  the  dece;sed  ',  reTy  t/a?"'°'^  ^"^  ^«  -P-  i^. 
"f  persons  dyin,  after  the  3irDtember  18T*1^^"*^"«^  ^^^  "'"''' 
"nables  an  executor  to  rai.se  monevTy  l?^"     ^"^  *^«  P"^-' 
"f  property  specifically  devi.sed  .TL^lT'r^'/''  P'«d*^'«  «ven 
«ecutor  in  this  respect  corresponds  X the  n"       ^"  J^"""'  °^  ^^^ 
Wonted  to  a  trustee,  where  there  waTlpl,       ^Tl .""^''^  ^"^'"^^'v 
^Pon  real  estate  (A)  (362).      And Ts  in  I'?^  ^'^''  '""^  '«««^i- 
presumptionthatthemoneyisnoTri        ,       *  ""^'^^  "  there  is  « 
other  neces^^ry  purpose,  thVenderisT:?  '.'  ^  '^''^'  °^  ^^  -» 
properly  raised  (0.     But  j^inTZ^  thT      "  "''''*"'"  ^h'^*  i*  i'^ 
»"        **  required  (374      The  n.  P'-^^i'nption  is  that  the 

a^nunistration  decrieTno  r^cei^ravl  b"'  ^^"^^  '^  ^  -- 
'njunction  jrranted  to  restrain  hi  *  .^?  appointed  nor  any 
-t'^thstanding  the  d^tZ^VZZf't'  7'''  *^«  "-"^ 

^"  executor  is  also  residuary  Latefl^T  ^^  ^"^®^-  ^^^^^^^ 
"ortgase  of  leaseholds  "as  absolute  -  ^""^ ,?T''  ^°  ^^^it^We 
«ecutor  will  not  ^ve  his  mort^ t/pr^r^  *''  ^*  '''''  ^^  i« 
Pnor  equities  (0.  In  the  case  of  re^l  estate  ^  ''''"'  ^'^^''''  J»*^i«K 
l^rsonal  representatives  is  express  'oSu-./r'''  "°«  °^  ««^«^ai 
'■'™  mortgaging  without  the  lelt  St     ^^  ^'^  *^^  ^^' «f  ^897 

leave  of  the  executor,  here  differing 

u)  Pearson  v.  Benann    <>a  x>         .„  ' 

"»«'J'.35ch.  D.  561.*^ VLf':^.^:;^"?^^-'  -  FaZt'2'^1^  %  ''V 

,:;  f  "«*  -•  /^«n*,  20  Ch.  D  745  '  ^""'""''  fl«»^J  2  Ch.  101       ^  *   ^^ 

")-^-.nL.K...3ai..e.^-.„„,,„,,,„,,^,,^^^^^^^ 


■na»"wt 
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OF  MErURITIKM    MY   CONTRACT. 


[PAKT 


11. 


P^l 


('li»r«i'  of 

t-onHnnl  I 
teaUtor'ii 
(Inbta  at 
<li'<ith. 


Mortftaj{c<i 


rnortgaf;) 
iinlciM  he  hoii 
notico  of 
iinjiropricty. 


l'-irniriii,h»   fiuni  luM  |M)Wt'rft  of  niortiiauiiiu'  tin*  [K*rHonal  pHtato.     Whore  an  pxt'cn- 
878—374    (,,^  },g^  neither  proved  nor  iliM-lMime<l  he:  in  nevortheleHs  one  of  tin- 
IMTHomil  ri'iirt'scntativPM  f«)r  the  purpose  of  thin  proviso  (>n). 

878.  A  cliarjif  of  ilohtN  \\\Hm  rt'al  estate,  containod  in  a  will 
which  also  directs  th«>  executors  to  carry  on  the  testator's  l)Usitie». 
does  not  aiithori/.t>  theni  to  njort<,'a<ie  the  real  estate,  which  was  nut 
ernployeil  at  his  death  in  the  business,  for  the  payment  of  dciit, 
incurred  in  carryin-i  it  on  under  the  will  (n).  But  possibly  they  (an 
do  so  with  re^iard  to  real  estate  einployiHl  in  the  busiiiess  at  tIp' 
testator's  death  (o). 

874.  Althoujjh  the  taking'  a  niort^ajje  from  an  execut«)r  with 
ii.it  iKiunil  to  kuowledjie  that  he  fills  that  character,  necessarilv  implies  notif c  .,i 

rnquini  BH  to  -ii    .i  i  •    i  •    .         •  .    "  ■<■>   <m 

iicct-HHity  of     tt  Will,  the  mortjiajiee  has  a  noht  to  infer  that  the  executor  is  actin- 
fairly  in  the  execution  of  his  duty,  and  is  not  bound  to  inf|iiirc  a^ 
to  debts  and  lej^acies,  or  whether  the  executor  is  justified  in  plcd-in- 
the  assets ;    and  he  is  not  affected  with  notice  of  an  inipropr 
application  of  the  mortoaoe  money,  provided  there  be  no  connivaiirt 
Iwtween  the  mortiiajiee  and  the  executor  to  the  injury  of  the  cstatt" 
or  of  the  devisees,  and  that  the  transaction  be  not  >bviouslv  one  in 
which  the  executor  is  actiiij;  in  breach  of  his  duty,      which  anioiiiit> 
to  a  devastavit.     A  person  so  dealing;  with  an  executor  does  not  {jA 
jtenerally  become  affected  by  a  breach  of  trust,  by  taking  a  mortija^'f 
of  the  assets,  whether  specifically  bequeathed  or  otherwise  ;  becaii.-e 
jtriina  facie  the  dealin;.;  is  consistent  with  the  duty  of  an  executor. 
But  (not  to  speak  of  cases  of  palpable  fraud,  such  as  discountin;;  tlip 
executor's  private  debt  out  of  consideration  money,  with  notice  that 
a  debt  of  the  testator  remained  unpaid  (q) )  the  advance  of  money  to 
the  executor  for  his  private  purposes,  or  in  his  character  of  a  trader, 
or  in  any  other  manner  contrary  to  the  duty  or  objects  of  his  office. 
will  {{enerally  affect  the  person  by  whotn  the  money  is  lent  (r).    And 
if  it  appear  that  the  security  was  made  for  a  debt  already  due  from 
the  executor,  and  not  for  a  present  advance  {«),  the  case  will  be 
strontjer  against  the  mortfiajree,  because  the  transaction  is  jmmi 
Jacie  inconsistent  with  the  duty  of  an  executor.     If  the  executdf. 
upon  borrowinj;  the  money,  represent  that  "  part  of  it  "  is  required 

(m)  Se  Pawlty  and  London  <(•  Provincial  Bank,  [1900]  1  Ch.  58. 

(h)  JH'Neillie  v.  Acton,  17  Jur.  1041. 

(o)  Devitt  V.  Kearney,  13  L.  R.  Ir.  45. 

ip)  Mead  v.  Lord  Orrery,  3  Atk.  235;  M'Leod  v.  Drummond,  17  Vcs.  l.)2: 
Bonney  v.  Ridgard,  1  Cox,  145 ;  A'lliolt  v.  Merriman,  2  Atk.  41  ;  Scolt  v.  Ti/h. 
2  Dick,  712  ;  Keane  v.  BobarU,  4  Madd.  332  ;  Tat/lor  v.  Hawkins,  8  \cs.  209 ;  st 
Doumes  v.  Power,  2  Ba  &  Be.  491 ;  Sliarshaw  v.  Gi'bbn,  Kav,  333— 33r. ;  Re  WhMr. 
supra;  Be  Venn  &  Furze's  Contract,  supra  ;  Be  O'Don'neWs  Estate,  [1905]  1  Ir. 
Reps.  406 ;  Be  Henson,  Chester  v.  Benson,  [1908]  2  Ch.  356. 

(q)  Crane  v.  Drake,  2  Vcm.  616. 

(r)  Scott  V.  Tvkr,  2  Dick.  712:    M'Leod  v.  rtrummnnd,  J7  Vra.  ir.2. 

(s)  M'Leod  V.  Dntmmond,  14  Ves.  353  ;  Keane  v.  Bobarts,  4  Madd.  332  ;  Watkim 
V.  Cheek,  2  Sim.  &  St.  199. 


•-x.:*'  ..  io 


IHAI'.  X.] 


0'  ««cn  „mr.  „,.  ,„,„„  ^„^,^^_^_^^  ^^^ 
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-•'•"I     nil, 

for  oxocutorHhip  purpo««.,.   the  onu»  nf    u      ■       . 

-,".r«lfortl..pu;„.,,i,,,,/;-^^"^^^^h^^^^  mud.   was    ,w^.^ 

cl-root  an  .nq„,ry  an  to  the  amount  ho  appli^M;,'"''  '^'  ''""^*  ^"'   ^'*    877 
376.  Yet  the  pledge  for  the  private  debt  nf 

I..  m.y  mortar,  the  h";' rl^Jl"  ""  -^  *>"»  "««..»*„«. 

.. ./  min.,.,  or  unle«,  «,„„  „,„„„j  ,      '  "f"'"  """  "»'  bo  «r.nt,.,l 

7 '"•,   "  '>"  '-"tme,  Lr„„M, '■;'';?'  ™  "--  l*«i- 
the  lejial  authoritv  incident  lo  tk..    i  'Xecutor  mitt 

..  hi,  r.pre«.nu.i„„  .halh. tent  .W  r'.'h '  ""  """"  *'  ""'• 

I»™<1  (,)  to  inquire  i„,„  the  tn, t'  ',  !'  '  "'""«'«<'■  *■'  '""^'me, 
'"«  him«.|f  o(  the  protectio"  ..1 '.'"''"'"""""•  ""I '»"»« 
..ecutorsm  their  repr^^u:::;™,*;;™,^';  ■""""""  »'"'  ""-I  »i.h 

.-^fpfpr^ut^t;:r;tre.7?•^ 

transaction  by  persons  having  a  InSiolZ  "  ""^"'*'«<'''"^«  in  the 
the.™und  that  the  circumstanLTade  i  '  ''''*^  '""^'"'^  '*'  «" 
«  have  inquired  into  t::Z::^:l';Z^^^^^^^ 

977  un.         .  raising  the  money. 

oil.  Where  the  expruJnra  ^t 

.«rtners.underadirectiri:eb1:i,,T."n;l^^ 

money  on  security,  the  purchaaer«  « J       . "  ^  ,    ^'^  *'**'  purchase-  ^*«'«>«»>  wle 

■mder  which  the  executorsell   a^^  *he  character  L^"'"" 

chasers  for  valuable  consideration   w^^  P'""*^.*^**  *h«y  are  pur-  '^^^. 

-  -  <«).  B„t  t,e  p™.er  ir„re."r  t:'t£rr  ■;; 

I')  (^arter  V.  A'anrfer*.  2  Drew.  248. 
W  Uaynesv.  Forshaw,  11  Hbiy.   q-j 

I'JS''^^- *«'-*'■'",  8  Ves.  209.  •    *      «  v. 

'*'  ^'«  V.  Simpson,  7  Ves   152  .   =       7 

'^)  'B-'-ey  V.  Ridgard,  1  O,,   1«  ""*'  ''  *«'*«^'«^  16  Ch.  D.  577 

i'j  ^^-.  V.  ,,^.^fe,,  4  B,„  '^"7^:^  Co.  V.  ^,nan,  U  H.  10  c5h  56?'''""^ 


IOC 

I'arayrnpks 

377-879 


Mi)rt(i«i{('M  b> 
triutft'N  in 
lianknipU'y. 


Charity  Com- 
niiMioiivrs 
may  authori/.< 
murtgai^t  ul 
oiiarity 

MtetM. 


or  MK«  J  RITIEf*   BY   lONTRAIT.  [|-AltT  |i. 

pBrtfUTf*  ill  II  tradf  rotuorn.  in  which  tho  tPntHtor'n  /rtw/r.*,  |,v 
hin  (liriTtion.  IfBvc  \wt  of  hix  ttM.s..tH.  In  Miirh  a  cAm  thf  Hiirviviiui 
partners  doalitiK  with  the  t»ttator"n  profHTty,  with  knowlwJK..  t|,et 
It  foiniM  part  of  hin  «'Htatf,  miiNt  iiu(uiri>  into  tho  truHtH.  and  art- 
fixwl  w'fli  notice  of  them  accordingly  (d). 

878.  The  trUMtec  of  a  bankrupt  may.  witli  the  pi'rmiH,si„n  u\ 
fhi"  pommittw  of  inNixn-tiiin.  mort«aKe  or  pledge  any  part  of  thn 
property  «)f  the  bankrupt  f.)r  th.-  purpoHw  of  raiMin^  money  for  tb.- 
I«yment  of  hi«  tlebtn  (e). 

879.  By  the  Charitable  Triwts  ActM(/),  the  B<«rd  of  Charity 
CommissionorH  may  authorize  truHteew  of  charity  estatoH  to  raise 
money  by  mortf^axe  «)f  the  entateM  for  certain  repairK  and  ini|.r(.v,- 
montH,  or  any  other  purpoMc  which  the  board  shall  couMider  beii.ficial 
to  the  charity  and  not  iricon«i«tent  with  the  trusts,  with  provisionn 
for  directing  the  administrators  of  the  charity  to  dischar-e  x\w 
principal  ilebt  or  part  thereof,  by  yearly  or  otherinstalments.  within 
thirty  years  from  the  date  of  the  security  ;  or  to  form  a  sinkinu 
fund  out  of  the  income  for  discharging  the  jjrincipal  debt,  or  unv 
portion  thereof,  within  the  same  period  :  and  shall  give  diivction^ 
as  to  the  investment  and  accumulation  of  such  fund.  Without  such 
leave  no  nu.rtgage  can  be  made,  even  although  the  foundation  dm! 
contains  an  express  power  in  that  behalf  (.7). 
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Of  Seoupities  by  Agrenta. 

Sub-section  {\).— Securities  by  AgetUs  generally. 

PARAORAIH 

AgenU  gentmUy  cannot  pledge  or  mortgage  ii-ithout  exprtu  aathorilij  . .  380 
But  principal  bound  where  he  has  enabled  agent  to  fraudulently  mortgage  381 
Implied  power*  in  ttrtain  ctut»         382 

Sub-section  (2).— Securities  by  Mercantile  Agents  under  the  Facton 

Act,  1889. 

Apart  from  Factors  Acts  powers  of  mercantile  agents  to  bind  principal  very 
limited 

Who  are  mercantile  agents  for  purposes  of  Act         ^^ 

Definition  of  goods,  possession,  documents,  pledge  and  person       ..         . .  385 

Powers  of  mercantile  agents  with  regard  to  disposition  of  goods      ..         . .  386 

Act  only  protects  bond  fide  pledges  without  notice 387 

(d)  Travis  v.  Milne,  9  Hare,  141. 

(e)  Bankruptcy  Act.  1883.  s.  57  (5) ;  35  &  36  Viot.  c.  58,  s.  101  (1)  (Bankruplcv 
(Ireland)  Amendment  Act,  1872). 

(/)  10  *  17  Vict.  c.  137,  8.  21  ;  18  &  19  Vict.  c.  124.  «.  30 ;  and  23  &  24  Met 
c.  130,  8.  15. 

,  ,(?'  .^*.  ^"^""'^  Orphanage  and  London  «fc   Ncrth    Western  Sail.  Co.  {18961, 
1  th.  390. 
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'i^'Z'"  "' *"  """'"'^'""'d  ron.L»s    "  ■•  •• 

'•"^'^M'^'t/hts  of  true  owner, uLl^f    ." 

''"-  »^^^' '" '« -  '^.'.o.rrtrz:;"' '-  -:""-  •  •  • : 

JUB.«KCTroK  (3,.-W.^,  by  Bankers  and  Brokers 

«/«/.  ..        ■"    •     "  ^;;'^"''''!' '">*  il'"^  rnHitnbU  ,norU„u,r  of  „.:i     ^ 

■•    404 

ooO.  An  implied  power  M  «,„.4. 
v-t.d  in  persons  as  aS  o^r  DronT  "J  ^/^^^^  '^  ^"'"^^""^^ 
a  temporary  control  ^thoutTvS  ^  ^  °^  "^^"'^  ^'^^^  »'-'•  ""'X 
rule,  the  control  which  an  a«e„t  h^      °'  f."P"*^-    -^«  «  ^""neral 
does  not  authorize  him  to  pleZ  it     t7"  )^  ^^"''P"'"^  ''^"P^'^ty 
that  a  solicitor  cannot  without  IL  I    /       ''^°'''  '^''^  ''"^"  (^) 
from  stron.  circumstanc    )   e  ther  H     ''  ^^'P'"''"  ""'  *"  ^^  ''"P'i« 
«^n^to  p.,..ee  .is  l^Z  t^^Z^ZtZt'"-  ^  ^" 

r^^Z:^'^  ^tnt  ''  *^f  '-^  ^°  -  ««-  - 
raiHin.  a  much  larger  sum  Ir  ^  ^^  ''^'"^  ^°^  *•»«  P"rpo.se  of 
memorandum  of  deposi  Hhe  nS  T  T^'^'  «'"-«^^»-  ^o  a 
without  paying  the^ntL  trfTr^l"?  ^  ^^  "^^'^  ^«  -^'^- 
For  as  the  age^nt  had  authorit^^  o  o7ed"\*'''-"  ""^  P^<-d  (,). 
pledge  is  at  all  events  f^oT^o  lit!  T  ^"^  "  'P'^'«^  «""^-  the 
-  the  equities  are  e,ual  fhrcourt '  HI  "''  ""^^  ''*"^^*^-'  -'^' 
ionajide  pledgee.  "'*  ""'"  «»^«  "«  '"elief  against  the 

<*)  Per  T.HVEH,  L..J..  i„  ^^,,  ^    „    . 

i.i  Z.V«A*..6,,  V.  Temperance  Per  J^'J ^'j:  '^\^  ^-  "  P-  J«S. 
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382— 3M       ^^'  ^^^'■•'P^'""**  *"  *''^  fiprioral  rule  have  ari.sen  fmni  npr(.s,sify, 
and  !))•  the  custom  of  trade,  and  have  In  some  eases  been  authoi  iy,o,| 
Sw'in        "'"'  '■*'^'"''*^*^'^  ^y  statutes,  as  in  the  case  of  the  Factors  Acts  (i,„u 
oirtain  ca«-s.  <"ii-'«>li<Jated  by  the  Factors  Act,  1889).     So  a  debtor  carrying  i.n 
business  accordin-,'  to  resolutions  passed  by  his  creditors,  uikIci 
which  he  is  to  pay  a  composition,  has  an  implied  power  to  raise 
money  on  the  assets  for  the  purposes  of  the  business  or  for  paymoiii 
of  the  composition  {k).    And  a  notable  exception,  founded  upon 
necessity  only,  is  the  power  to  liypothecate  the  shij).  which  is  vesti-d 
in  the  master  ;   this  lias  already  been  considered  under  the  head  (.| 
bottomry,  which  is  the  only  form  in  which  the  power  can  be  e.\('rci.s..(| 
(235)— the  master   bein-j:  unable,   without  special  authority,  i„ 
mortjiaj^e  or  pledge  the  freight  of  the  ship  or  cargo  in  any  oth.i 
way,  or  to  direct  payment  of  the  freight  to  any  other  person  than  tlic 
shipowner  (l).    Some  other  exceptions  to  the  general  rule  will  »<,« 
bo  examined. 

Si  B-SKCTioN  (2).—Scciirities  by  Mermntiie  AgetUs  wider  the  Factors 

Act,  1889. 


A))art  from 
Factors  Aot!< 
a  factor  or 
other  agent 
had  very 
limited 
ix)wer  to  b::.. 
prinripaL 


383.  Before  the  passing  of  certain  Acts  of  Parliament  k-iowti 
'  us  the  Factors  Acts,  the  law  was  that  although  a  coiusignee.  tuctor 
or  other  agent,  intrusted  with  the  possession  of  goods  for  the  purpoM- 
of  sale,  might,  to  the  extent  and  with  notice  of  his  own  lien,  ^jve 
'  security  by  delivering  them  to  another  to  hold  for  him  in  his  name 
and  as  a  continuance  of  his  own  possession  (w);  yet  a  tortious  pledi;e 
by  the  factor  was  of  no  avail  against  the  true  owner  of  the  goods; 
upon  the  jjrinciple  that  he  who  gives  credit  to  another  must  he 
vigilant  in  ascertaining  his  debtor's  right  to  pledge  (n).    The  owner. 
therefore,  upon  tender  of  what  was  due  to  the  factor,  (^oiild  recovo." 
the  proceeds  of  the  sale  of  the  goods  from  the  pawnee,  without 
regard  (o)  to  the  advances  made  by  the  latter  to  the  factor  ;  and  tlie 
tielivery  of  the  goods  or  bill  of  lading  by  the  broker  for  the  purpose 
of  .sale,  to  a  third  penson,  who  made  advances  in  anticipation  of  the 
sale,  was  tieated  as  a  pledging  of  the  goods  ;  though  the  p()s,se.s,sioii 
so  given,  being  in  accordance  with  the  object  of  the  original  consignor, 
was  legal  (p).     Nor  was  an  authority  to  pledge  considered  to  he 
implied  (q)  by  a  direction  to  the  fact(ir  to  deal  with  the  go<Mls  at  his 
discretion  ;   or  by  rea.s()n  that  the  principal  drew  against  the  factor, 

(k)  Kxp.  AUard,  n  Simons,  10  C'h.  \).  50"i. 

(/)  The.  Sir  Hennj  WM,,  i;j  ,Tur.  tl3i) ;   RrimoU.^  v.  Jex,  7  B.  &  .S.  S»i. 

{in)  M'Combie  v.  Davie  a,  7  ilast.  5. 

(H)  I'litemon  v.  Tmh,  2  Str.  1178  ;   Qulioz  v.  Trueimi,,,  3  B.  A;  V.  ;M2. 

(o)  Ikiuhigny  v.  iMival,  5  T.  R.  (i(M. 

ip)  Xeuaofn  v.  Thornton,  «  l':a»t.  17  ;    Kuckein  v.    WiUoii,  4  B.  &  Aid.  «;( 
Marttm  v.  Coles,  1  Mau.  &  S.  1-40. 
(v)  (ir„/,„m  V.  /iijgtcr,  «  Man.  *  .S.  I  ;   (Juieroz  v.  Trucman,  supra. 
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384.  The  Factory   \cu     '  "      •''"'"■^^'-»a"dtran,sfc.r(r).     383   ^, 

:..K.ct,  have  be^  oi^    d.T^^t /h^'.^  ^'^^'■^'^'  ^''^  '-  -      i^VHo 
as  that  Act  has  now  been  n  >  ^  a  L  t/^^'r  ''''''  ''''  W'  "-'  -~"- 
be  unneceissarv  to  rn,„„.     /   '"^'""  ^"f  twenty  years  it  apuears  fo  "«'"^  f°^ 

«-partoft,ii:e:r'rc;:;i:^.ff' "^'-  p^-  torr^^e^i 

mercantile  a«ent  is  defined  to  be  "i  "'"''Tf  "*'  "^'""t"  =  «"<•  « 
the  customary  course  of  his  business  „V  ,  "^'''  "-"'"^  ^^^'^^'^'  i" 
to  -II  ,oods.  or  to  consign  .,"X"  " V:""'''  «"-^'  '»"«'ority  ekher 
.(KKls,  or  to  raise  monev-  ou    )t  '""''"'•'  "^"  •^«'^'-  "'  to  buv 

held  that,  under  this  de  ini   o  ' Vn,"     '.  "'  '''"'''■"    ''  ^'^  f>« 
...ercantile  a^ent  within  the  I't.^eir   ,"T"''"^'  "^'""^  '«  "^^  <^ 
accepts  «ood«  fron.  a  manufacturini  firm  L;"  'T'"','  ^'^'"•^'-  ^'"• 
'>*(«)■  ^  "'^'"  ""   "sale  or  return" 

385.  The  first  section  of  the    \rf  oi 
.lehn,t.o„s:-'.A  person  shall  be  deem^\?r'"^  *''  Wlowin,  u.,.ai„„.  „, 
^.HKls  or  of  the  documents  of  title  to         ,        ?  '"  Po««ession  of  .^oods.-' 

Wntsareinhis  actual  custol^"rtd  1*"  '\'''"''  "'•'CS" 
subject  to  his  control  or  for  him  or" . ,     "'?  7''' ^>'  ''"y  "ther  person  "'  f't'^"." 

"  The  exnressinn  '        '","'"* '"  •>"  '"^  behalf  ;  "  "  plcHlg.."  a„u 

H  txpression    floods '  shall  i„clnd,>  u...  .  "iwwon.' 

But  the  expression  does  not  ind  ,  *  r      "^'  *"''  merchandise.- 

"f  title  to  choses  in  actio        r'llil"''"  ?'  "^^^^'"  ''"-'"-"ts 

"Tl...  expression  '  document  of \>'V'^' ("^• 
lading,  dock  warrant,  CCrL^^     '^hall  include  any  bill  .>f 

';r order  for  the  delivery  oftTdtnT'^  ZT"^''''^  «"^  ^^'•'•""t 
'  e  ordinary  course  of  blsin^t' ;;„'„; J  «f-  document  used  in 

"floods,  or  authorizing  or  purnortin 'r  \  ■  P''^^^'^^'""  ««•  control 
-nt  or  by  delivery,  fhe  StrTt'he  "'"'"''" '-^  ^"^«-- 
T::  ^'""^«  *h«r«by  represented    ''  '""""'"*  *«  *^«"«f"  -• 

Ihe  expression  '  pled«e  '  shall' inpl..  i 
■n-n,  a  lien  or  serurit;  on   ."X  wteth"'' •""*"^^  P'^"'"^'- 
""  original  advance,  or  of  anv  f .^rth^' ,!  :    !'  '"  "'"■'''^"''*'""  ^>' 
any  pecuniary  liability  ;  "  '  contmuinjr  advance  or  of 

-P^-:r^  >;:-'  ^'^^n  inohulo  any  body  of  persons 

^'  ^a^eteS1;':^r,i:  -^  ^"-^^^^  -  ^""ows  :_.-  (,)  Where  P  • 

'  —  or  of  ^^.^r^^,--;^  «^  *^^  owner,  in  UII^;    ^^.'t 
^iiu-soi  titio  to  iroods,  anv  saIo   .>uj  ftKcnt  with 
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SKa?  "**""  disposition  of  the  aoods,  made  by  him  when  acting  i„  the 
ordmary  course  of  business  of  a  mercantile  agent,  is,  subject  to  the 
dwpoBition  provisions  of  the  Act,  to  be  as  valid  as  if  he  were  expressly  authorizerl 
by  the  owner  of  the  goods  to  make  the  same ;  provided  that  the 
person  taking  under  the  disposition  acts  in  good  faith,  and  has  not 
at  the  time  of  the  disposition  notice  that  the  person  making  the 
disposition  has  not  authority  to  make  the  same. 

"  (2)  Where  a  mercantile  agent  has,  with  the  consent  of  the 
owner,  been  in  possession  of  goods  or  of  the  documents  of  title  t( 
goods,  any  sale,  pledge,  or  other  disposition,  which  would  have  been 
valid  if  the  consent  had  continued,  shall  be  valid  notwithstanding, 
the  determination  of  the  consent :  provided  that  the  person  takin" 
under  the  disposition  has  not,  at  the  time  thereof,  notice  that  the 
consent  has  been  determined  (y). 

"  (3)  Where  a  mercantile  agent  has  obtained  possession  of  anv 
documents  of  title  to  goods  by  reason  of  his  being  or  having  been 
with  the  consent  of  the  owner,  in  possession  of  the  goods  represented 
thereby,  or  of  any  other  documents  of  title  to  the  goods,  his  pos- 
session of  the  first  mentioned  documents  shall,  for  the  purposes  of 
this  Act,  be  deemed  to  be  with  the  consent  of  the  owner. 

"  (4)  For  the  purposes  of  this  Act  the  consent  of  the  owner  shall 
be  presumed  in  the  absence  of  evidence  to  the  contrary." 

387.  The  Act  only  protects  loans,  advances  and  exchanges  made 

bona  fide  by  the  person  who  contracts  with  the  agent  and  without 

notice  that  the  agent  has  no  authority  to  contract,  or  is  actin" 

imld  fide  against  the  owner.    If  there  be  no  such  notice,  the 

principal,  who  has  intrusted  the  agent  with  documents  or  goods 

which  enabled  him  to  deal  with  them  fraudulently,  will  be  bound  (z). 

And,  on  the  authority  of  cases  decided  under  the  repealed  Acts,  it 

would  seem  that  the  circumstances,  a  knowledge  of  which  will 

constitute  notice  of  want  of  authority  or  mala  fides,  must  be  such 

that  the  fact  would  be  inferred  by  a  reasonable  man  of  business. 

who  has  applied  his  understanding  to  the  matter  (o).    But  mere 

suspicion  will  not  affect  the  transaction  ;  nor  the  existence  in  anv 

particular  trade  of  a  custom  that  a  mercantile  agent  employed  in 

that  trade  to  sell  goods  has  no  authoritv  to  pledge  them.     The 

expression  in  section  2  (1)  "  when  acting  in  the  ordinary  course 

of  business  of  a  mercantile  agent "  means  "  acting  in  such  a  wav 

as  a  mercantile  agent,  acting  in  the  ordinary  course  of  business  of 

a   mercantile   agent,  would  act,"  i.e.  within  business  hours  at  a 

proper  place  of  busine.ss,  and  in  other  respects  in  the  ordinan 

-iV^^^m^'^  "R*ZPo°no*°  ^".*^"''  '^"''  1877;  r/.  Fuenles  v.  Montis,  h.  R. 

,.\^^?  ;  L.  R.  4  C.  P.  93  ;  and  40  &  41  Vict.  c.  39,  s.  2. 
r.  Q  B  D  284  ■  "'"'"  ^  ^-  2  H.  L.  Sc.  113  ;   Babcock  v.  Lau^san,  4  Q.  B.  D.  394 ; 

(a)Navulshaw  v    Brownrigg,  1  Sim.  (x.s.)  573;  Qobind  Chunder  Sein  v.  Earn. 
:'  >hn,.,  lim.  .\pp.  J40;   s  Jur.  (.s.s.)  343. 
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way  in  which  a  mercantile  agent  would   act   sn   th.^  .». 
nothing  to  lead  the  pledgee  to  snnnnT.K  .  ,      *  *^^^^    '** 

being  done,  or  to  .ive  him  1  .V.Tw  .u  5  ^°^'*'''°"  ^^°"«  ^' 
the  Mercantile  ..^IX^JZ^^^^S^yt  Xt'^Xr  ""f 
oimhi fides  is  for  the  iurv  anrl  f»,»  *  .  ma'ie(6).  The  question 
or  want^  authority  and'of  nn.  .  t  ?°*  °^  ^ood  faith, 
categoricaUy(c)  ^  ^  "°*''''  '^""''^  ^^  f°^d  by  them 

fmudulentrepresentationsJ    Butifthf'''''    bo  intrusted    by 
to  enable  him  to  pay T  debt  fn  U  I  .''"'T'"  ^^*"'"  *  '"«" 

jointly  liable,  and  Padgett    oil  tote  L'^^^  ''^  ^^"'^^  ^'^^^ 
being  no  real  loan  but  onlv  I  f^^-  *^'"  ^'  ""''""^^  =   this 

prot^ted  by  the'^;e^:i:atta^r  rrr^^^^^^  Xf'lir  z 

not,  it  IS  submitted,  be  protected  by  the  Act  of  1889  ^  "°"'' 

889.  If  a  factor  pledge  goods  for  less  than    their  valae    fh.v 

390.  By  the  third  section  of  the  Act  a  nlo^„«  ^t  *i-    j 
..  «e  .0  ^  .1.U  le  d..ed  ,.  t'.XfoHhrir'"'" 

.1  the  pledge;  the  pw"ee  1,  ^T      ■        ^f^^  '"'°"  ""'  ''"e 

He  pledge  (j),  emoieed  by  the  pledgor  at  the  time  of 

m.  The  coosidetation    necessary  for  the  validilr  „t  .      i 

» ..y  other  vai  rin.rd™Mort'„r: "  "n"""'  """'>■■ 
«.;, .;  .eaUtrarrrnrhtrXe:^  •  r^- 

!c!  W^tiT  '•  ^f  "*<'«'«^*  *  ^o".  [1908]  1  K.  B.  221 
W  Id. ,  Douglas  V.  £„.«j,.  6  Ir.  C.  L.  R.  395. 

be  0  h  f„,  then  he  wouldCt  C;  i**.?  iS^^^^ 

^U«.royd  V.  ifo6.Wo«.  12  Mee.  &  W  745  '"'•*  '^"^■ 

U)Portali,  V.  re/fcy,  L.  R.  5  Eq.  140. 
/i.^f '°"  *' %nd  see  3fart.„«  „  Oom.,  V    4'/.W    17  r™.4    .^ 
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Paraiirnphs 

392—397 


Agreement!) 
through 
clerks,  I'tc. 


Provisions  as 
to  consignors 
and  con- 
signees. 


Mode  of 

transferring 

documents. 


Saving  for 
rightp  of 
true  owner. 


Saving  for 
common  law 
powers  of 
agent. 


OP   SECURITIES   BY   CONTRACT.  [pakt  h 

80  pledged, in  excessof  the  value  of  the  goods, documents, or  securitv 
when  so  delivered  or  transferred  in  exchange  (A). 

393.  For  the  purposes  of  the  Act,  an  agreement  made  with  a 
mercantile  agent  through  a  clerk  or  other  person  authorized  in  the 
ordinary  course  of  business  to  make  contracts  of  sale  or  pled^rg  on 
his  behalf,  is  to  be  deemed  to  be  an  agreement  with  the  agent  "(i). 

394.  Where  the  owner  of  goods  has  given  possession  oi  tl,,. 
goods  to  another  person  for  the  purpose  of  consignment  or  sale  „r 
has  shipped  the  goods  in  the  name  of  another  person,  and  the 
consignee  of  the  goods  has  not  had  notice  that  such  person  i.s  not 
the  owner  of  the  goods,  the  consignee  is,  in  respect  of  advance^ 
made  to  or  for  the  use  of  such  person,  to  have  the  same  lien  on  the 
goods  as  if  such  person  were  the  owner  of  the  goods,  and  mav 
transfer  any  such  lien  to  another  person  ;  but  this  provision  is  not 
to  limit  or  affect  the  validity  of  any  sale,  pledge,  or  disposition  bv 
a  mercantile  agent  {k).  '   ■ 

395.  For  the  purposes  of  the  Act,  the  transfer  of  a  flcunient 
may  be  by  endorsement ;  or,  where  the  document  is  by  custom  or 
by  Its  express  terms  transferable  by  delivery,  or  makes  the  aoo(l< 
deliverable  to  the  bearer,  then  by  delivery  (1).  "^ 

396.  Nothing  in  the  Act  (1)  is  to  authorize  an  agent  to  exceed 
or  depart  from  his  authority  as  between  himself  and  his  principal 
or  exempt  kim  from  any  liability,  civil  or  criminal,  for  so  doin<i ;  or 

(2)  Prevent  the  owner  of  goods  from  recovering  the  goods  from 
an  agent  or  his  trustee  in  bankruptcy  at  any  time  before  the  sale 
or  pledge  thereof ;  or  prevent  the  owner  of  goods  pledged  by  an 
agent,  from  having  the  right  to  redeem  the  goods  at  any  time  before 
the  sale  thereof,  on  satisfying  the  claim  for  which  the  goods  were 
pledged,  and  paying  to  the  agent,  if  by  him  required,  any  money 
in  respect  of  which  the  agent  would  by  law  be  entitled  to  retain 
the  goods  or  the  documents  of  title  thereto,  or  any  of  them,  by  way 
of  lien  as  .vgainst  the  owner,  or  from  recovering  from  any  person 
with  whrm  the  goods  have  been  pledged  any  balance  of  money 
remai-ung  m  his  hands  as  the  produce  of  the  sale  of  the  goods  after 
ded'.cting  the  amount  of  his  lien;  or 

.'revent  the  owner  d  goods  sold  by  an  agent  from  recovering 
i  om  the  buyer  the  price  agreed  to  be  paid  for  the  same,  or  anv 
pa  t  of  that  price,  subject  to  any  right  of  set-off  on  the  part  of  the 
buye.-  against  the  agent  (m). 

397.  The  provisions  of  the  Act  are  to  be  construed  in  amplifica- 
tion and  not  in  derogation  of  the  power,s  exercisable  bv  an  aaent 
independently  of  this  Act  (n). 


(h)  Section  5. 

(<•)  Section  7.     See  Mildred  v.  Maspons,  8  App.  Cas.  874. 

(m)  Section  12.     See  KaUtnhach  v.  Uwia,  10  App.  Cas.  617. 


(/)  Section  11. 
(n)  Section  13. 
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Paragraphs 

398—400 


«.ke  .  sood  pledge  (.-  .S  a" eSS'ert  .""  '"~"''''  '""  -""' 


to  -otice  of  the  w.„t  oUw hoi  S'™T™ "'  "  "°  P'"'*'"'  "SSS 

"  P""T'  '*  ""  ™"  'he  banker  4ve  a  1^  .m    '""""'  "' 
"■""■""■  '»  «™*-  wkieh  are  ,„t  negotiable  ,!?        "  "  '«""*" 

399.  A  bona  fide  advance  tn  «  k.ii  u    , 
bills,  will  also  confer  a  ^ood  title   J       \l       ,'  ""^  ^^^  ^^P"«'t  «*  General 
that  thev  were  held  merelv  fnr  k  P   "^^^^  '^^'^  "»  notice  rT*""  '''" 

>ueh  right  will  be  confer^^  ihere  ^1?  ''^'"""°*-    ^"*  ""  X'  " 
njoney  already  due  from   the   Irotr     The^li?^?  *^ 
absence  of  evidence  as  to  the  nature  nf  J.  ,      ^"'  '"  *h« 

-.dered  as  an  agent  for  rrocunnl  „  ,      ^'^/"^P^^y^^ent,  is  con- 
^-parately ;   and'accoria^to    h"  ,1"'^  >"^  T"^^  «"  ^^^  bill 
risk  the  detention  of  the  b  U  of  one        .  '"^  ^'  ^''  °°  "^^'  to 
from  the  dishonoured  Mis  of  anoT  "T""''  ^''  ^°''''  *ri«in/^' 
pledging  the  mass  for  an  enti  e  sum  %  f  f """  ''''  ^'"«  -^ 
""•xand  pledge  the  bills  is  provedTo  elt  ^      77  '"'*"'"  ^'^  *" 
't  is  upheld  ;   and  the  pledgee  lH  "TV     '{  ^""'^  ""  ^""^on), 
honestly  taken  the  bills  for  Clue  in  the  !       '"  "^V"''  "  ^'  "^^^^ 
without  any  special  precautbn  (.)!  ""''  "^  ''"«^"^««'  though 

-^  of 'S  tt:^t:r  i:  7:^r  '^  ^^^^^^^^^^  ^-"-  --«' 

completing  the  sale  of  such  stock  Vires'  rr:.''  """«  "^=^'i<e. 
~g  such  stocks  or  shares  to  be  rertereH        i     P^'P"''  «*  *°  P'^«- 
name,  can  pledge  such  document         ^^^^^^^'^^  in  the  customer's  ^"^^^i"^'^ 
'he  pledgee'in  onlv  two  .^l^r  If  tb"  ^'  ''"""  '  '''^  '''''  «"-"Sr 
instruments,  a  person  takimr  th'en,  f         .^^'^'"nents  be  negotiable 
infinnity  in  the'itle,  woSJ"  rtrto  1 1^1^  °^*^^^  «^  ->' 
a  prior  owner  who  had  never  intendeff       ^°'d.*te'n  even  against 

'^-  W.    Or.  again,  such  an  ow„e  'm^^^^^^^^^^         ^'^  '."P"*^  '" 
-topped  from  setting  up  a  claTml       '  '  '^  ^'*"'^  «'^  *«  b«^ 

fe«^'^  and  for  valut  taken  tt"^r  '^'"'"1  *  P^^^^«»  ^^o  ha^ 
Therefore,  where    a    brotr  fn  Cd  T^'^' T  ^' ^'^^^"^  («)• 
--».  v.  ....   ,  ^      ,,       ^^-^   «f   h.s  customer   pledged 

"foreign  Prince   p^^bJe  fo'tt^"  ,*!;**%  ^"^P-  P'"^^.  19  Ve,  25      Th     k      - 
"if«otab]e   liL    ,  '  *"'•>"■"<»  to  the  holder  for  the  timA  k„-  .   "     ^""^  bond 

'>i  ftr  Jx)r.l  HERscHrfr   >»'  /    •  "i  „  '  '^'"  ^'^  "f «"''*<'«,  I  C.  M   &  R    «,,. 


ker 
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[••ART  11. 


400-401  "'^n"*'"^'^  Hecurities  with  a  bank  for  an  advance,  and  the  bank  did 
not  know  whether  the  instruments  belon>?ed  to  the  broker  or  other 
persons,  or  whether  the  broker  had  authority  to  deal  with  the.a 
and  made  no  inquiries,  :t  was  held  that  there'  beinj;  as  a  matter  of 
fact  no  circumstances  to  create  suspicion,  the  bank  was  entitl.d  to 
retain  and  realize  the  negotiable  securities,  havin-;  taken  them  fn- 
value  and  in  good  faith  (t).  The  decision  of  the  House  of  Lords 
in  a  contrary  sense,  in  the  case  of  the  Earl  of  Sheffield  v.  The  Londou 
Joint  Stock  Bank  (x),  turned  entirely  on  the  special  facts  of  that 
case,  which  were  held  to  impute  to  the  bank  notice  of  the  irreuoilaritv 
of  the  pledge  {<),  In  short,  the  mere  fact  that  a  pledgor  of  negotiable 
securities  is  a  stock  broker,  is  not  sufficient  to  put  the  pledjiee  on 
inquiry  as  to  whether  the  instruments  are  his  or  his  clients'.^ 

As  an  instance  of  a  customer  being  ('stopped  by  his  own  conduct 
from  repudiating  the  pledge  made  by  his  broker,  may  be  cited  the 
case  of  Bentinck  v.  The  London  Joint  Stock  Bank  (<),  where  the 
client,  who  was  indebted  to  the  broker,  had,  at  the  broker's  request, 
executed  transfers  of  stocks  to  persons  who  were  in  fact  nominees 
of  the  bank  (y). 


Under 
Partnership 
Act,  partner 
may  bind 
firm  except 
where  he  hai 
neither 
apparent 
nor  real 
authority. 


General 
power  to 
pledge 
persona] 
property. 


Sub-section  {i).— Securities  by  Partners  (z). 
401.  By  the  5th  section  of  the  Partnership  Act,  1890  (a),  it  is 
enacted  that  "  Every  partner  is  an  agent  of  the  firm  and  his  otlier 
partners  for  the  purpose  of  the  business  of  the  partnership ;  and 
the  acts  of  any  partner  who  does  any  act  for  carrying  on  in  the 
usual  way  business  of  the  kind  carried  on  by  the  firm  of  which  he 
is  a  member,  bind  the  firm  and  his  partners,  unless  the  partner  so 
acting  has  in  fact  no  authority  to  act  for  the  firm  in  the  particular 
matter,  and  the  person  with  whom  he  is  dealing  either  knows  that 
he  has  no  authority,  or  does  not  know  or  believe  him  to  be  a 
partner." 

Any  one  of  several  partners,  (z)  or  persons  associated  as  partners 
m  a  particular  transaction,  may  pledge  or  make  a  securitv  aSectiin: 
the  personal  property  of  the  partners,  for  a  loan  or  debt  contracted 
for  the  ordinary  purposes  of  the  undertaking,  where  there  is  no 
notice  of  fraud  or  want  of  authority  (b).    And  this  power  continues 

J  Jilt  fAi7:S^  TS.  m  ■"'~  '"'"'' ""'    '■"  "'^^  ^*"""'*  '■■  ^"""'^ 
{x)  13  App.  Cas.  333. 
(y)  And  see  also  Goodwin  v.  Bobarts,  1  App.  Cas    476 

m™!,in^'!,rtK'^"!?  "'  ^^t  P"*'^"'  ''°''^  *™»*«  ""iy  °f  partners  in  the  full 
.Ti^Zl^  /  tK'"?^'  "^^  ^^  "°  reference  to  the  "limited  partners"  fon- 
stitutcd  under  the  Limited  Partnerships  Act,  1907  (7  Ed.  7,  c.  24)   «ho,  umlr 

/ ^  K^I^  k7\^P  business,  and  shaU  not  have  power  to  hind  the  Urm." 
(a)  63  &  54  Vict.  c.  39. 

(6)  Rabav  Ryland,  Gow,  132  :  Tupper  v.  Hmrtkorm.  cited  Gn-.v  13.'5,  n. ;  .r.-r 
^"'•^•x^^l  Ves.  ^0;  ke,d  v.  HotUn.head,  4S.  &  C.  867;  Ridle„\.  TmM 
13  East.  17o  ;  Exp.  Bosanquet,  Do  ii.  432  ;  Exp.  Hoivden,  2  Mont.  D.  &  De  ti.  JT4. 
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.HAP.  X.]  SECURITIES    BY    PARTNERS. 

cfter  the  dissolution  of  the  partnershin  f«,  .k 

■■p  the  affairs,and  of  contracts  enSttn!,       ^'^'^'''  «^  ^^""^'"^   ''-«^»^'- 

But  the  partnership  will  nof  be  tunibv     "'''•" ''"*'""'"''<^^-    *°'"~*°' 

of  the  firnx  to  a  person  who  knoX"'  llTX^rT  ''  °"^ 

ordinary  purposes  :   such  as  raisinL.  ^Zl.v       f  advances  for  extra- 

..f  the  shares  of  a  deceased  pTtne  ^^^  "'''''  '"  P"'"^'^' 

for  carrying  on  the  business^rf)     C^rt "!  "'"^  arrangements 

of  the  firm  bind  the  others  by  a  secur  /t    A'  ''"  °°'  '^'"'^'' 

separate  debt,  unless  the  credito^aTprL  «  dtrir^'^^"'  ''^ 

other  partners,   or  circumstances  fromThil         u"'"'"'  ^^  ^^'^ 

reasonably  be  inferred     T},«  ,!/  ^   ^"''^   «««ent  ma\ 

.a.  known  by  tSitor  fo  havT^*""  "'  '^^*  "^"^^  *  «-""ty 

of  the  firm/and  hetkes  the  on^'V'''"'"^'^""' *^^  ^^^'^^'''t^' 

and  if  such  a  securiVbt  maj    by  a  1^^  *'^  ^"*^'""*>'  ^^^  = 

is  insolvent,  it  is  a  fraud  nZ  f^       ^!       '  ^"°^'°"  ^^^^^  bis  firm 

of  bankruptcy  (/).  ^^^  *^'  "^^'*«^«  "^  'he  fi™  and  an  act 

totfirtreirui^^^x^^^^^ 

if  it  can  be  shown  thit  tlZ^i:^JZZ7ZT  f  *'^  ^'°'  ^-^tl^ 
partnership  debt  (^).     But  where  thp  ««       .      ,  ^.'^^  *^  '^'""^  «  ^"b*  '=°ve« 
.parate  debt,  the'mere  e^^e  o^^rn^2J  "J^,-'^^^^  *°  ^ttl^  ^ 
nection  with  the  money  raised    wJfV.  P*"°^.';^bip  dealings  m  con- 
security  with  such  dea  LT^l  ^^f'^"  .^'d^'^ee  to  connect  the 
the  security  for  money  due  L^^'  'T^'  P}'  ^^^^ditor  to  retain 
difference  that  the  prl^:.^^;^^'^'^'^  '  ^^^  ^*  -^es  no 
afterwards  become  vested  in  Z&Z7^     "  ''^^''''  ^^'^""^-^  has 

^^^^X^:C:Z;^^f^^'  P-P-^  ^^  liable 

the  continuance  of  th^  secuSv  for  f°  ?I  ^^^  P^^^^ership  prevents 

dealings  continue  with  Se  1!^'-    ^''  ^'^^^'^^^^^   and  if  the 

tbe  surviving  partners,  any  subsequent 

{()  Bukhartv. Dresser  iTtnr  \i  t.n,  ,.^ 
\m)  2  a,.  427.        **^'*D««-M.&G.542;  an,.  ^^ReB.ume,B^me.. Bo^.ne 

id)  Fisher  v.  Tayler,  2  Hare,  218 

tijfif-ncr  uf  the  parol  arrange. 


•20(i 

I'liragraphi 

402-408 

Partner 
cannot  give 
a  It'gal  but 
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Part-owner 
of  ship 
cannot  pledge 
freight. 


payments  to  the  creditor  will  go  in  discharge  of  the  part  of  tli,. 
original  debt  which  was  due  from  the  deceased  partner  (t). 

408.  A  partner  cannot  f{ive  a  legal  mortgage  on  the  real  estate 
of  the  firm,  where  the  parties  are  joint  tenants  or  tenants  in  comn..,M 
inasmuch  as  he  cannot  execute  a  deed  binding  his  co-partner, 
without  express  authority  under  seal  (k).    There  appears  to  be  no 
express  authority  as  to  the  right  of  a  partner  to  create  an  e(iuitab|p 
security  on  the  real  estate  of  the  firm  so  as  to  bind  his  living  partners 
Lord  Justice  Lindley,  however,  considers  that  probably  "a  partmr 
having   power  to  borrow  may  give  a  valid  equitable  security  h 
deposit  of  deeds  or  otherwise,  over  any  real  estate  of  the  firm  (/). 
And  in  the  recent  case  of  Re  Bourne,  Bourne  v.  Bourne  (m),  it  wa> 
held  by  the  Court  of  Appeal  that  a  surviving  partner  has  power  t . 
mortgage  the  partnership  property  whether  real  or  personal  to  secure 
a  partnership  debt,  and  that  such  mortgage  takes  priority  of  tlip 
deceased  partner's  partnership  lien. 

404.  One  part-owner  of  a  ship,  even  where  he  fills  the  office 
of  ship's  husband,  has  no  authority  to  pledge  the  freight  as  against 
the  other  part-owners  (n) ;  though,  subject  to  their  rights  and  to 
rights  of  creditors  upon  the  ship,  each  part-owner  may  of  course 
pledge  his  own  share. 


Section  XI. 

Of  Secupities  by  Sellers  and  Buyeps  of 
Goods. 

Pledge  by  seller  rematninff  ib  pottetsion        4^5 

Pledge  by  buyer  obtaining  poMesaion ^ 

EJfeU  of  transfer  of  documents  of  title  on  vendor's  lien  or  right  of  stoppage 

in  transitu  . .  . .  . .  .  _  Am 


Pledge  by  405.  ^Vhere  a  person,  having  sold  goods,  continues,  or  is,  in 

remaliiiiit'  in   Possession  of  the  goods,  or  of  the  documents  of  title  to  the  goods. 
po8se.«Bion.      the  delivery  or  transfer  by  that  person,  or  by  a  mercantile  acent. 


A 


''^J 


(.)  Bank  of  Scotland  v.  Christie,  8  a.  &  Fin.  214.  As  to  the  right  of  the  solvent 
partner  to  deal  with  the  partnership  property  bond  fide  and  in  the  ordinary  w«t  of 
business  after  the  I)ankruptoy  of  one  partner,  see  Lindley  on  Partnership,  p.  73S, 
ed.  7  ;  Buckley  v.  Barber,  6  Ex.  164.  f  •  r       - 

(k)  Steiglitz  v.  Egginton,  Holt  N.  P.  141 ;  Harrison  v.  Jackson,  7  T.  R.  207. 

(I)  Lindley  on  Partnership,  7th  ed.,  160. 

(m)  1906,  2  Ch.  427. 

(n)  Ouion  v.  Traak,  1  De  G.  F.  &  J.  373. 
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xle.  pledge,  or  other  di^po^itiortw/'"^        ""'•''""^"*  ^^   *°^*°« 
the  Bame  in  good  faith  and  w,f».«  7       •        "^  P^"*»"  receivinu 
•h.11  have  the%ame Xras  uT     ""*'''  1  '^'  P'«^°»«  ««'^ 
transfer  were  expre.Iv  author  zed  bT^"  "'''^''""  ^''^  delivery  or 
loake  the  same  (o).      '  ^    -^  *^^  "^°«f  «f  the  gotnls  t., 

obtain^.  witrthVc'ornVof^^Titt;^  ''""V^  '">'  -"'^"^•^'  '-'•^^^  ''y 

the  documents  of  title  to  the  ac^ds    1  ?/.         '''''  ""^  *^^  f^""d«  «r  •>">'«!' . 

,™,  or  by  a  mercantye  a'Tnt  a^^^^^^^^^^^  by  that  ^^^.^1 

Ax^uments  of  title,  under  any  sale    ^fj"  '  "u  '^'  ^'"'^^  ^' 

thereof,  or  under  any  a.rreemenIforr:i^,^'  ''^  *'*'^"  disposition 

thereof,  to  any  person  rSn„  tt         ^     "''  °'  °*^''  disposition 

notice  of  any'li^  or  othe    rfl  «.  t?'  '"  ^"°^  '^'*^'  ""'^  ^'^^out 

the  goods,  shall  have  the  samS  el,  as'Th     """  "  "'^^^^^  «^ 

dehvery  or  transfer  were  a  mercant L  a,l  .     ^''"''  '""^''"«  *h« 

?oods  or  documents  of  title  ZhT     ^       ',"  Possession  of  the 

has  been  held  that  this  section  des  r?*:'f  \°""^^  (^)-    '' 

common  three  years'  hiring  agreement    Tl"  '^'  "'''  "'  *^« 

l^rson  who  has  agreed  to  buy  '^buTon  'v  ''  "°*  ^''"«  "  ^ 

to  buy  (r).    But  on  the  otheThand  wh^  .  P"'''''  ^'*^  ^"^  °Pt'"» 

the  hirer  has  no  power  to  dete^  '  ^uV^'  sometimes  happens) 

.0  on  until  he  has^c^uir^d  tte^l^  T  ^''T'  '"*  '«  "^'^^^d  to 

applies  (.).    It  wouldTeem  to  be^  Z?  V\'  ^'''^''  *^«  ««««"" 

sale  does  not  satisfy  the  sltute  JZ^;;.*''^*  '"^^  -^™ct  for 

(o)  Factors  Act,  1889  8  8      4»  »    *i,    i 
r. C«rf,<  Lijonmis  Co.,  3  C.  p  D  12°     fl  t**'  T"'  *°  ^"S'"*  lOth,  1877  see  J„*„.. 

(?)  Factors  Act,  1889  s  9  •  «.n,l  „„   * 
'^^  words  of  which  a,;  -4SjecttTtr '*''•'*•  «'''«°f«°od«  Act   1893  s  47 
*r'8  right  of  lien  or  retentions     .         ^^^  provisions  of   this  Act    th     '        ■', 
or  other  disposition  o;te"'r„r  S^he V^""**'"  ''  "°' '«-t«^  K  a "."S 
^^elJer  has  assented  thereto.     ProWdo,    tho^     k"^'^'  ""*>'  '^''^e  made    unS  the 

w'  ^'^^  ^-  ^'^*««".  £1895]  A.  C.  471  ;    P„„„,    ,    ^,.        ,„„ 

'       "^'"^    ^-    >»'"o«,  [1895]  2    Q.    B. 

^f Ss^«f^;.lKKf^;;  ^-  «•  "^=   ^«  ^  B.Ur,  [1893] 
I"  »«!/.«  V.  .Va.t«,.  22  Q.  B.  D.  364.  ' 
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OF  8KCPB1TIE.S   BY   CONTRACT.  [i  VRT  II. 

407.  Where  a  document  of  title  to  goods  haH  been  lawfullv 
transferred  to  a  person  as  a  buyer  or  owner  of  the  k<kx1«,  and  that 
jwrson  transfers  the  document  to  a  person  who  takes  the  docurp^nt 
in  jjood  faith  and  for  valuable  consideration,  the  last-mentionnJ 
transfer  shall  have  the  same  effect  for  defeating  any  vendor'.s  11^ 
or  right  of  stoppage  in  transitu,  as  the  transfer  of  a  bill  of  Jailii, - 
has  for  defeating  the  right  of  stoppage  in  Iratuitu  (u). 

(k)  FMtom  Aot,  1880,  a.  10. 


m 
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CHAPTER  XI. 
Of  8«,url.l«  Which  «r.  Void  or  Imporfcot. 

CI<>^fi<^ion  0/ void  or  imper/tel  Kcuritiu    ..         ..  fA«AOluPH     Paraoraph 

S«eUon  I.-Of  SecuriUes  Void  as  airalnit  tm^  d-  V.  ***         ^ 

/9»     o  ■""'^  ^"''  '883        . .  A.«    . 

•'    ''^•-°o?traTy''«'''^™Aff«etedbyth.Kature  **^' 

408.  A  security  may  be  voidable,  void,  or  imperfect  • 
1.  Aa  against  creditors  or  subseouent  mnrfZ  ""  a«dlio.tion 

of  the  mortgagor.  ^"'''  '""'^^^^^  °'  P'««=hasers  1^-^? 

3.  As  against  the  mortgagor  himself  by  reason  of  its  iHega, 

it  is  expressly  forbidden     So^!f    uf  P\'P^«««'  b"*  ««  far  only  as 
^^      oy  mortgage,  or  as  a  security  upon  something  which 
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I'aragmpk*  wuiild  lawfully  paM  by  the  niort^a^^e  :  an  in  the  cane  of  an  tin- 
***  *^  reKistort'd  bill  of  nak  i)f  a  «hip  -  by  way  of  a«sis,'nin«'nt  of  the  freijiht  (-/ j 
(146)-  And  a  collateral  bond  or  warrant  of  attorney,  though  it 
purport  to  bo  given  an  a  further  Hecurity  for  the  Hame  debt  ami 
reciteH  the  principal  weurity,  will  be  jjimkI  in  respect  of  the  jn'rMounl 
or  other  rcmcdieH  which  it  ^ivett  (6).  On  the  other  hand,  if  M-verul 
Hecurities  be  given  for  the  performance  of  a  continuing  obli^futinn, 
and  one  of  them  be  Het  aside,  the  whole  consideration  faiU,  and  tin- 
purchase-money  may  bo  recovered  from  the  grantor  (c). 


i|ia-| 


Section  I. 
Of  Seoupltles  void  as  against  Third  Parties. 

PAIUURAfll 

Steurities  may  be  void  as  against  morlijwjors,  cnditort,  or  substqutnt  par- 

ehutri  Jrom  him   ..  4og 

Sub-section  (1). — Securities  mid  under  the  Bankruptcy  Act,  1883. 

Certain  voluntary  deeds  void  on  liankrupky  of  grantor  410 
Covenants  to     'He  future  proptrty  void  on  bankruptcy  of  covenantor       . .  411 
VaUuntary  seltUment  of  policy  of  assurance  under  Married  Women'*  Pro- 
perty Act 412 

Securities  by  way  of  fraudulent  prrferencc   . .  413 

A'o  fraudulent  preference  where  valuable  consideration  ai^  prtuure        . .  414 

Amount  of  pressure  required  .  .  . .  .  .  . .         . .  416 

Assignment  of  the  whole  of  a  debtor's  properly  for  an  existing  dthi          . .  416 
Provisions  as  to  niluntani  tiettleinrnls.  etc.,  apply  to  liquidations  by  arrange- 
ment                            417 

Bon&  fide  securities  without  notice  of  act  of  bankruptcy  are  valid  ..         . .  418 


Sub-section  (2). — Securities  void  under  13  Eliz.  c.  5. 

General  effect  of  n  Eliz.  c.  5 419 

How  far  statute  a pjilie  I  to  copyholds  and  choses  in  action  ..         ..         ..  420 

Statute  applies  to  prospective  as  well  as  existing  creditors  . .         . .         . .  421 

Bon&  fides  the  principal  lest  of  validity                   . .         . .  422 

Deed  not  necessarily  fraudulent  because  it  assign*  all  debtor'*  property    . .  423 

Fact  of  grantor  retaining  possession  is  evidence  of  fraudulent  intent        . .  424 

Alitor  where  deed  is  mere  security     . .         . .         ..         . .         . .  423 


426 


Sub-section  (3). — Securities  void  under  27  Eliz.  c.  4. 

Provisions  of  Act  in  relaiion  to  future  purchasers,  etc. 

Formerly  every  voluntary  conveyance  was  void  against  subsequent  purchasers, 

but  this  was  altered  m  1893        427 

Statute  operates  in  favour  of  subsequent  equitable  as  well  as  legal  purchasers   428 


Securities  409.  As  already  stated  (76),  securities  on  personal  chattels 

may  bo  void    may  be  void  bv  reason  of  non-compliance  with  the  provisions  of 
as  against 

(a)  See  Exp.  Jones,  2  C'r.  &  J.  oi3. 

(6)  Wynne  v.  Robinson,  4  BL  N.  R.  27. 

(c)  Scurfield  v.  (Jowland,  6  East,  241  ;  Uiggins  v.  Coates,  5  Q.  B.  432. 
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^HAI.  M.J    HKCUHimM  VOID  rvniri,  ...v 

t     «...  '"  '-^"K"  MA\KRirpT(  Y  ACT    I  fiui 

the  BiIIn  of  Sale  Act-        « 

cho«e.  in  action,  n,av'lJI.?m  '"      '^""'•«".  •"d  al«o  ««uritie«  „,.    p 

-eein  banC::^,^;^  ^ ^"^^r ''^*'""^  ^'"«  ^^^^^^^^^         ^^^^ 
^K|ds  are  ,efe  ,„  ,„•,  ..  ^«or  m  «  trajor  and  the  nu>n^^r-. 

iddmon  to  the«e  expre*,  Htatut,  I  h'  '""'""  (124).  But,  in  "T?!^'" 
more  general  nature  .rising  n  out  «r  ^T'"'.  *'"''«  "«  °»h«^''  of  ^j:^:.^ 
tHe«tatute,3Eii.c.5,an^i;i;t;^^^^^^^^^^^ 

^^._  (1).^  .««^,,  ^.^,,  ^^      2  ',,,3 

410.  Any  settlement  (,  e  «nv  rn«  ' 

-tbein«  a  settlement  „ade'C;T"'''''':'™"«'^'>''^  property  Ort.i„ 
'•r  .n  favour  of  a  purchase   Jj,      "u^  '"  ^"""'^^ation  of  ^.arHage  ^-^ry 
a  purchaser  in  the  legal  mme  )1\       ^"  '"  ^^'^  "^^^^n^v  and  not  f^'ll*"'''  °" 
'-valuable  con«ider^,oro;      itTleZf ''T  '"  ''^^  ''^'^  ^  -^  "^- 
and  children  of  the  settlor,  of  pr' ^  "t     ,   f  f  ""  °'  ''^^  *'»^  *'f« 
f-  marriage  in  right  of'hi  '^ri;'?/:'*  ''^'^^^^  *«  J"™ 
bankrupt  within  tuv  year,  after  the  dat    ;  ..    ^"  "'"'"'  ^'^O'"^" 
a.a,„.st  the  trustee  in  bankru^  cy     a^d  ^    \'  .T"'^"""*'  ^«  ^°'<i 
bankrupt  at  any  nubsequent  time  W^t  /  '^'  "'"''^^  ^^'^°™«''^ 

t  e  sottlement.  unless  the  par  .>s  e^  Jn       T'''^^*"  ^''^  date  of 
t  e  .settlor,  when  it  was  ma^  wa/ahlT    *"  ""^"  ''  '^''"  P^"^«  that 
;fae  a.d  of  the  settled  proper^,  r^dVX^  f  '"  '"''^^  ^'^'^-^ 
ad  pa.s.sed  to  the  trustee  o{  the  «ettiernel        J        *  °^  ''^^  ^"'«'- 
Although  the  Act  only  purports  to^v'^""  '\'  '^'^"*'""  ^^ereof. 
•a|,..nst  the  trustee  in  banCpt  v ''  vlJ  Tt  '''"^^'"^«*«'  «*-• 
trustee  m  the  place  of  the  Rran^ee  w^    '         .  ^"^^  '*''*  P'''*^^  that 
and  therefore,  where  the  sSlor  h  ^^^^^  "^"^^'"ent  is  made  vokl 
"ftheproperty  for  value  the  riglt'f":''  '  -»>-q»-t  mort^t' 
preserved  but  accelerated  (e)  '""'"'^'"^^^  "'  "«t  merefy 

t^neficially  under  such^i^ttSemeT"  t"'"  P''^^-  ^l«iS;« 
one  case  held  that  it  was  doubtfu  whl"  ^'^  ''"^^''^^  ^'-^'"^  in 
^,-Plied  (/).  On  the  other  hand  m^LT  ff  P^°"'^"  -"^^ 
f  ?:«*  decided  that  such  ion«  L  Dur2  '^^  '^"''''^^  »^««^^«« 
-^..ew  was  Ultimately  ado^d^^^^^^^^^^^^ 

^-ef^rsSeirr^^^^^^^^^ 

any  property  wherein  he  had Irat   ^^^  '  ^'^"  "'  <^^l^ren'o  pt^*^ 

°°*'  **  *he  date  of  his  marriage  anv  ^"*'^. 

L*' .S"'""'  ^-  -^'-^^^''^-^i  Co.  JlsSi  1  ct'.t*  "'  ^«««'  «•  »'•  »«-kn»P'cy  of 

,,>  pV  ■»  ^o-.  IX8»5J  1  ch.  176;  ULuJcii.  m  ■  "!  covenantor. 

'''^^  Carter  and  K-..^  ^-    ,  "    ^'"^"^^-  Exp.  Broton. 

^  ^"^'"^"'eU  Contract,  [1897]  1  Cb.  776 
P  2 
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^ 


»'«tiitf  iir  intereHt,  whether  veHtetl  «ir  contingent,  in  jHWHcsHiun  or 
renmimler,  an<i  not  being  money  or  property  of  or  in  right  of  Imh 
wife,  nhall,  upoi.  Wh  bocuining  bankrnpt  before  the  property  or 
money  has  b*»en  actually  transferred  or  paid  purHnant  to  the  coiitnict 
or  covenant,  be  void  againHt  the  trustee  in  the  bankruptcy  (*). 
A  Ketth'ment  with  a  covenant  t«)  pay  off  a  mortgage  on  the  cHtulc 
M  void  against  the  trustee  under  this  section,  if  the  settlor  hud  imi 
sufficient  assets  to  pay  the  mortgage  as  well  as  his  other  debts  (/). 
This  provision  (which  applies  to  settlements  executed  befon-  as 
well  as  after  the  Act  came  int(»  ojR'ration  (I))  is  aimed  at  the  sctlli- 
ment  of  property  which  may  hereafter  accnie  to  the  covenantor. 
but  in  which  he  has  no  present  interest,  and  does  not  affect  a  cove- 
nant to  pay  a  sum  of  money  to  the  trustees  of  a  marriage  settienifiil 
at  a  future  time(m).  As  to  equitable  assignments  of  future  actiuiml 
property  (which  until  the  property  is  uc(|uir<>d  only  oiieratc  a^ 
covenants)  by  documents  other  than  marriage  settlements,  see  (67). 

412.  The  effect  of  the  Bankruptcy  Act  upon  policies  of  iiisuninn' 
iy  m(Hlified  by  the  Marrie<l  Women's  Property  Act,  1882,  «•.  7."i,  s.  II ; 
which  provicles  that  a  jMilicy  of  insurance  effected  by  a  marrieii  mun 
or  woman  on  his  or  her  «»wn  life,  and  expressinl  on  the  face  of  it  to 
be  for  the  lienelit  of  the  other  of  them,  with  or  without  his  or  licr 
children,  or  any  of  them,  shall  create  a  trust  in  favour  of  the  oltjirts 
then!::  named  ;  and  the  moneys  payable  under  any  such  policy 
shall  not,  so  long  as  any  object  of  the  trust  remains  unpcrfonncd, 
form  part  of  the  estate  of  the  insurwl  or  be  subject  to  his  or  her  ddits. 
Provideil,  that  if  it  shall  be  proved  that  the  policy  was  effected,  utui 
the  premiums  paid  by  the  husband  with  intent  todefraud  hiscrcditois, 
they  shall  be  entitleil  to  receive  out  of  the  sum  s«'cured  an  amount 
equal  to  the  premiums  so  paid. 

In  a  case  which  arose  out  of  a  corres|M)nding  provisimi  in  the 
Married  Womei»'s  Property  Act,  1870,  repeaUnl  by  the  above  An, 
it  was  held  that  the  Act  t(H)k  out  of  s.  5)1  of  the  bankruptcy  Ad, 
180!)  (which  correspimds  with  s.  47  of  the  Act  of  188.1  cited  nliovt), 
an  insurance  on  the  life  of  the  husband  jwyable  to  the  separate  iisi- 
of  the  wife,  if  she  survived  him,  and  the  premiums  on  which  liail 
be«'n  agreed  to  be  paid  out  of  the  wife's  separate  estat««,  thoujih  tin 
|)olicy  was  granted  on  the  surrender  of  a  former  policy  effected  tor 
the  husbaiHl's  beiu'fit.  because  nothing  of  value  had  been  lukni 
from  the  creditors  (k). 

(.)  Hunkniplcv  Act.  IHH3,  ».  47  ;   hw  X*  &  :««  Vict.  c.  58.  b.  52  (lUnkrupU) 
(In-lnml)  AiiikikIiiikiiI  Act,  IS72). 

(k)  AV/J.  lluxtubU.  Rr  Cunilietr,  2  <  ii.  0.  54.  uiulor  Act  of  l8(Mt,  i.  !U. 
«,•  /fc!:.vaM-.,  U  U.  19  Kii.  433  (Act  of  !»*•«!»!. 


(,')   ICrp.   Ik! 


(;n)  Krp.  Iliihop.  Kr  Tonnir*,  U  R.  8  Ch.  718  (Act  of  18U0). 
{„)  Unit  \.  Kirrall,  2  Ch.  U.  2(Ml. 


"•^H.  XI,1     SKCUK,T..>.  V0U»  VSUm  MANK.,n.^eV  .v,x.    nv 

have  b.„  a  frliu,!::  .-.^  .:rur:;:;::;;'v'"«"^'""  -"-^ 

pr.'SM„ro  which  in  m  (.,„;.  7       "'  '"  ''"'  ""*'"•'  "f  "'" 

pr.ic.ulnr   .rHitor  ("      i  i)    Zv       "  '^'■""^  ■^'  '"  '"""'''  "^  '^ 

»"v  IH-rso,.  „„«h,'    o  ,1.^    1        r''''1'"'^'  *"''""  '"•  ••^'■ffor.Hl  l>v 

cn-ditor.  W/A  a  view  of  IZ I^T      ■    '*""""  '"  """"'  ^"•"  ""^• 
other  cretlitoPH.  «hall    if      '  K  T  T-  "  '"•-^^'■•«'"-  «'Vor  tho 

bankruptcy  petition  pi      j  ^^  ,7  '"'j'"'^-.'  '-"<"'Pt  o„  a 

ns-'ht-s  of  any  ,,crson  .nakin.r  .;  '     •   ',  "*'''"«•  ''"^''vcr.  th.. 

e--io„.;h.n.h-\;;i-;^^^^^^^^ 

.f  it  l«.  nwulo  bor.iJrTt\fr"'T^ 

e-i'l.'r«.io„  (y).  a,Hlnf         •""'"•'  "^  "  '■"•''■^"^'  ""''  f'"'  •'^'••'.l 

tons  (r).     I'he  d  btor  o      I  "!*''"  '""'""'^  "^  •''•^•'«»i"^  <■'<.,». 

s.'curc  a  n.ore  favoured Te    L  ^     T"'   "•^•''■^"'•'    "''■^•»"- 

the  ProsuinVtion  of  frau  En.  ;  "  •™"--t'"".  «-"!  ^  rebut 
«.leratio„,;vide,,ce,.f  th  r.  *"  "  ""  '^''''""'"^  ^''"^  "f  «<>"- 
a  valuable  ...nlwa  If  1?  .r"""*"""'""'  "^  ^'"'  -'«^--  "f 
the  allegations  of  th;  i"  d\  ''t,::  ""T'"'  ''  '"  ""^  '"•"-"'■* 
-rity  for  n.oney.  advi  ctd  on  tie  fa"  TrT  r'T'"""  "^    '^ 

(r)  H'll  y.  Smith.  21  lfc.av.  ftll 
'  H.  ft  \    I  iM  i..    '    ""'"^rhamfil.m  iifui  Sloir.mUhir.  i,     T  '  '.'  '"^'"•'"^l'-  v. 


213 

Fanmrayhg 

418—414 

.S««uritie«  by 
w»V  of 
rraiiiliiloiii 
|)rfft>rcii(x>. 


No 

frBiidulcnt 

juvfortituH) 

•  iiiiiinlcratioii 
mill  prvNauiv. 


214 


Paragraph/I 
414—416 


Amount  of 

preasiire 

required. 


i»; 


Aasigumrnt 
of  the  whole 
of  a  debtor's 
property  for 
an  existing 
debt. 


OF   SECURITIES   BY    CONTRACT.  [PART  II. 

agreement  to  execute  it  when  required  by  the  creditor,  or  when 
without  further  consideration,  the  jjiving  of  it  has  been  postponed 
for  the  convenience  of  the  debtor,  will  be  considered  to  be  fraudulent. 

♦IS.  It  was  formerly  considered  that,  to  make  valid  (under  the 
bankrupt  and  insolvent  Acts)  a  security  by  which  a  particular 
creditor  wat*  preferred,  it  must  have  been  given  imder  a  pressure 
by  the  latter,  amoimting  to  coercion  (y).  The  question,  which 
does  not  appear  to  be  altered  by  the  Act  of  1883  (412),  is,  how- 
ever, now  understood  to  be,  whether  the  preference  were  the  mere 
voluntary  act  of  the  debtor,  or  bona  fide  required,  or  originatin<i  in  a 
demand,  by  the  creditor  (2).  To  be  fraudulent,  it  must  be  both 
voluntary  and  made  under  circumstances  which  lead  to  an  inference 
that  it  was  in  contemplation  of  bankruptcy  (o).  And  if  the  transac- 
tion be  otherwise  bona  fide  (6),  it  is  not  impeachable  because  the 
property  was  delivered  by  the  debtor  secretly,  to  save  his  credit 
before  the  world  (c) ;  or  to  avert  probable  proceedings  for  mis- 
appropriation of  trust  frauds  (d). 

The  circumstance  that  the  creditor  is  the  solicitor  of  the  debtor, 
does  not  (e)  affect  the  question  of  fraudulent  preference,  except  so 
far  as  it  gives  facilities  for  disguising  a  voluntary  transaction  under 
an  appearance  of  demand  and  submission. 

416.  It  has  been  held  that  an  assignment  of  the  whole,  or  of 
the  whole  with  a  colourable  or  unsubstantial  exception  (/)  of  the 
debtor's  property,  will  be  an  act  of  bankruptcy  and  void  in  the 
event  of  a  receiving  order  being  made  within  three  months,  if  part 
of  the  consideration  was  an  existing  debt ;  because  it  is  in  effect  an 
assignment  of  the  whole  for  the  price  of  part  (^),  except  where  the 
advance  is  for  the  benefit  of  the  estate  by  relieving  it  from  a  charge 

(y)  Per  Lord  Chmjjsfohd,  C,  Johnson  v.  Fesemeyer,  3  De  0.  &  J.  at  p.  24.  See 
Cook  V.  Sogera,  7  Bing.  438  ;  Daviea  v.  Acoclu,  2  C.  M.  &  R.  461. 

(«)  Van  Cattttl  v.  Booker,  2  Ex.  691  ;  Mogg  v.  Baktr,  4  Mee.  &  W.  348 ;  Johnmn. 
V.  Fesemeytr,  3  De  G.  &  J.  13.  See  Hale  v.  AllnuU,  18  C.  B.  505 ;  Exp.  TmpeM, 
He  Craven  d,  Marthatt,  L.  R.  6  Ch.  70  ;  Exp.  Blackburn,  Be  CheMtbrough,  L  R.  12 
Eq.  358  ;  Exp.  Topham,  Be  Walker,  L.  R.  8  Ch.  614 ;  Smith  v.  Pilnrim,  2  Ch.  D. 
127  ;  Exp.  Taylor,  Be  Qoldsmid,  18  Q.  B.  D.  295. 

(a)  Brown  v.  Kempton,  19  L.  J.  C.  P.  169 ;  ShrvbsoU  v.  Susaanu,  16  C.  B.  (s.s.) 
at  p.  459  ;  per  Wuxes,  J. 

(6)  See  Exp.  Beader,  Be  Wrigley,  L.  R.  20  Eq.  763. 

(c)  Crosby  v.  Crouch,  11  East,  256. 

(d)  New  Prance  <k  Garrard's  Trustee  v.  Uuntinq,  [18971  2  Q.  B.  19 ;  aff.  i-nb 
nomine  Sharp  v.  Jackson,  [1899]  A.  C  419  ;  Hermoux  v.  Harbord,  14  T.  L.  R.  243. 

(e)  Johnson  v.  Fesemeyer,  3  De  U.  &  J.  13  ;  25  Beav.  88  (mb  nomine  Johiim 
V.  Fesenmeyer). 

(/)  Lindon  v.  Sharp,  6  Man.  &  Or.  895  ;  Dutlon  v.  Morrison,  J 7  Ves.  193  ;  A>/.. 
Bailey,  3  Dc  Ci.  M.  &  Ci.  534 ;  Exp.  Bland,  6  De  Ci.  M.  &  G.  707  ;  Exp.  Dam.  He 
Parker,  17  Ch.  D.  26  ;  aliter  whcie  there  is  a  Hubstantial  exception.  Exp.  Haukr, 
Be  Keely,  L.  R.  7  Ch.  214. 

(g)  Oraham  v.  Chapman,  12  C.  B.  85.  In  this  case  the  transfer  also  gave  tlie 
transferee  a  right  to  seise  the  future  acouircd  pronertv  of  the  transferor.  Lacon 
V.  Lt^en,  32  L.  J.  Ch.  315  ;  Exp.  Uawker,  Be  Keely,  L.  H.  7  Ch.  214  ;  Re  Wood, 
Exp.  Luckes,  L.  R.  7  (  ..  302. 
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SECDBm,«   VO,!,    „DEB   BA„KRUmv   ACTS. 


iTt  '^^,   »li--'  -.  i.  h.  been  ,.M  ,„„ 

whether  fr»ud  wa,  intended   J,',„j.u    ''"'"■°°  'P"^™  '°  >>" 
i,ifetmd(.).    The  ,elT„l  ,h.      i       ''"^  "^"cumstonce,  „,„,(  be 

l»t  debt  <.„(,,  it  i,  .„  ^f'.  ?'' "'*  l"°P"ty  «»  »<»^urity  for  . 
.he p.rtie,  Jy  We  tee"  i^f^'"'-''  "'"I"""  ""«  ""'i'*  " 
.he  question  ,,  not  rteth„  ,t  1!  "!  ""'  "''"  '  '"">"'  «<i™nce, 
™  .  *»,.  fj,  intent  rr,^^""-™".  t"  whether  there 
Ahough  the  question  of  the  ;„™2  "f  .  ."'%'>'""'»'»  W-  B„t 
Aecmoid  poi'nt,  yet  a  -ub'taZrll «  o  "^    '  ^^  '"  °"' 

from  a  lien,  of  go„d»  in  which  the  72  j^"^"'  °'  ""  '»'"»« 
.f  which  enabli  him  t"  tnttae  t  u  ''  "''  ""^  P"^""" 
plMe  the  matter  on  the  mtrt!-  '"'*'■  '"  """"idered  to 

Lgnment  of  .  sntatl'tiaT^rtTtTe  rbt"'""""™  """'  *« 
.h.™.ll  proportion  „,  the  XI  tthetLrTthr'' ^  '"'' 

.  ae  Withdrawal  or'  t:'J^^:zt::::^z\T"^"'- 

l»  .  sufflcient  e„2Xt  (4  '     "  °'  •'^''  "'"  "»'  »'»»« 

wl^,«tS  b1  f^tS^^":^' r '  ^°  T'-"'-'-'- ■•' 
'be  property,  althonch  the  cr^    ^TT  '"  "»"*'  ^tribntion  ot 

femtheVy^rentTw  where  tte?'  t"'"^'^  ''"'«'»  -l"  benefit 

»g.  of  .h'e  Cntopt^and  r.  X^Tr  °°"  '"  ""  '^™- 

:;^;:;rdtii?^'££t?i~--- 

-^entn.ybe«o^;ftriers.:!!:'t::„X'::!::'dh'i;i 

(P)i.»<fonv.5Aarpe.6Man.&Gr.895. 
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OF  SEUCRITIES   BY  CONTRACT. 


Itevisiomi  as 
to  voIuntaiN' 
HettlementH, 
etc,  apply  to 
liquidation!! 
by  aiTange- 
ment. 


[part  II. 

JliKft    °*'*'  ^°™  ^^^  '"'"®  °^   *^^  transaction,  notice,  that  the  object 
410—418   „ag  to  jg£g^t  ^qJ  ^gj^y,  tjjg  creditors  of  the  assipnor  (q).    As  to  the 

effect  of  a  power  contained  in  such  an  assignment  for  the  assignee  to 
carry  on  the  debtor's  trade,  see  and  compare  Janes  v.  Whitbread  (r) 
and  Oiven  v.  Body  («). 

Where  the  vendor  of  goods,  in  whose  hands  the  documents  of 
title  are  left  by  the  purchaser,  pledges  them  and  becomes  banknipt, 
they  are  not  in  his  possession  within  the  Act,  because  he  cannot 
obtain  them  without  paying  the  pledgee's  debt  (0. 

417.  Under  s.  18  (13)  the  above  provisions  will  apply  to  cases 
of  liquidation  by  arrangement,  aa  the  corresponding  sections  91  and 
92  of  the  Act  of  1869  applied  to  arrangements  by  virtue  of  that  Act 
under  which  it  was  held  that  a  transaction  was  equally  voidable 
under  the  bankruptcy  laws,  whether  the  goods  have  been  retained 
by  the  transferee  under  the  fraudulent  assignment,  or  had  been 
sold,  and  although  the  adjudication  was  obtained  on  the  petition  of 
the  bankrupt  himself  («). 

^^/.-^l  418-  Subject  to  the  foregoing  provisions,  the  Act  of  1883  does 

without  not  invalidate  any  conveyance  or  assignment  by,  or  any  contract 

no^f  act  dealing,  or  transaction  (x)  by  or  with,  the  bankrupt  before  the  date 
ruptcy  are  of  the  receiving  order,  and  without  notice  to  the  person  dealing  with 
val'd.  the  bankrupt  of  any  available  act  of  bankruptcy  committed  by  the 

bankrupt  before  that  time  (y).  But  where  a  mortgagee  takes  with 
«uch  notice,  and  a  receiving  order  is  made  within  three  months 
after  such  act  of  bankruptcy,  his  security  will  be  void  (2).  The 
Act  does  not  invalidate  a  bond  fide  transaction  with  an  undischarged 
bankrupt  in  respect  of  after  acquired  personal  property  (includin<' 
leaseholds),  even  with  no  ce  of  the  bankruptcy,  unless  the  trustee 
mtervenes  (o).  But  this  has  no  application  to  real  estate  (6),  whether 
the  bankrupt's  interest  be  legal  or  equitable  (c).  On  the  other 
hand,  a  bankrupt's  interest  in  real  estate  purchased  by  him  and 
another  as  partners  for  partnership  purposes,  being  in  fact  personal 

1  c£  S.^'^'*'  ^"  ^""^  ^'  ^V>*<^.  11  C.  B.  (N.8.)  709  ;  Ee  CoUmen,  L  R. 

(r)  11  C.  B.  406. 

(«)  5  Ad.  &  El.  28. 

(0  Greening  v.  Clark,  4B.it,  C.  316. 

(tt)  Marks  v.  Feldman,  L.  R.  5  Q.  B.  273. 

3o?  £  ^.1,  riRXrSrT.°43r'*«"*'  °'  *  ^"^p-  ^'^  '"^'^'  «^  ^  ^• 

(i)  Re  O'Shea'a  SettiemeiU,  Courage  v.  O'Shea,  [1895]  1  Ch.  323 
2  li  m"  ^'  ^'''**'"'  ^^  *^  ^'  ^"  ^^^ '  ^  ^^^^  ""^  Barclay's  Contract,  f  1895] 
(6)  London  and  County  Contracts,  Ltd.  v.  Tallack,  51  W.  R.  408, 
(ci  Oj^cmt  Hecciver  v.  Cooke,  [1906]  2  Ch.  661. 
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corresponding  provision  of  that  Act  (e).  *^     ^*^°  *^« 
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«».  Uy  the  statute  13  Eliz.  c  5  s  2  ^vor^  f    « 
veyance  of  lands,  tenements    W»H !'       ?^  feoffment  and  con-  General  rffeot 

or  of  any  lease.  reTo^Zl^^^ZTo^^^r'  ^  *^^^'  -'  ""• 
by  writing  or  otherwise,  and  eZ  bonT  1/      T'  *^"'°"' 
execution  had  or  made  for  ^Z    ?  .  '     "'*'  J»d-ment,  and 

ordefraudcr.rf.fe^,^;ttWrof t^^  7/^^°^'  *°  ^^'^>'  ^'"der. 
.re  declared  ZyTa'^Z^t^^^^^^ 

whose  remedies  art  dSbed  ITT  T  ,'^'"  representatives 
to  be  clearly  and  utter  vvo^!'.  ^'"'^T^'  t^^^'^^,  or  defrauded. 
accordin^ly.U  :t  ;  w'(;rf  J^^^^^^^^^  °^  r  effect.    And 

n,hts  of  the  creditors.  thJZ^tl^Xl^l'r.rtt:  7"t'''' 
conveyance  had  never  exist^rl      a       "^*'^<*  ^'^  "  the  fraudulent 

person  or  persons  not  having  at  thp  f.mo  .*  *i,  -^    '  *°  ^"J' 

of  the  fraud  or  collusion^!'/   A  *^^  conveyance,  notice 

Htion  wi„,  therefore  tv'  prtritTre"  tf"  ^^"'^  '"^  *^^^ 
mk«  of  the  fraudulent  assi^'ent"!)  *''  '"''*''"  ''  '""^ 

t/,!llKf  f    ^  ^  ®  ""^  ^P«<^'*1  custom  thev  were  si,w/f  "t-tute 

to  debts  (m) ;   nor  to  choses  in  action      But  supHL  ^       "PP"««  *« 

as.  by  virtue  of  1  &  2  Vict,  c  110  8  2  nl  T  .  ,  ''  "^  ''"*•''"  "^S^r**^ 
now  fall  within  the  statute  13  EllbelTnT  1  d  "iT"*^  ^  -^^ 
passing  of  1  &  2  Vict    aftpr  ftU    !?  '"j  '  ^"^  even  1    fore  the 

creditors  might  r;ach  all  til  lit    ^^^  '^  '^'  ^^^*"'''      '^«°  *he 
one  reach  all  the  personal  property,  and  durin-   iv    life 

.  s  "^irtir^f rt ''°-  -  •»«^'- «  l  d.  .^. 

"n-B^l^tSF?"  ^"f^- "  «?!5S5  for,".  ---•" 

, « ^«j», ,.  ^«  r„i*„ ,.,-,  c,  3  „.  4  K « ,  j,,^,  ^  ,^_^^ 

*.'.!'*?'vJ.^!?S:  1  ??'■  "'•  '"  "■"'^'*  -  «■-  M.M  b,  .k.' 
'''I'.fSTi.d  r:?5U!'-  f/;  .'■?■  And  ^  ^„„» ,.  ,„.,. ,  j^  ^ 

j^fioSami  V.  Tounv, [15041  2k"'b  «9i  '  f^    ,  «'Ji."°*'  P**"  ^rd  Denman.  And 
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Statute 
appliet  to 
prospective 
aa  wal  aa 
exiating 
creditors. 


Bond  fide» 
the  principal 
test  of 
validity. 


I 


II. 

When,  by  reason  of  his  insolvency,  all  his  property  became  subject 
to  the  payment  of  his  debts,  the  statute  applied  (o).  So  it  anJar 
to  be  m  bankruptcy  as  to  property  which  cannot  be  taken  in  vLJ 
t.on  under  1  &  2  Vict.  c.  110 ;  and  in  like  manner  it  seems  that  Z" 
hold.s,  which  are  now  subject  to  execution,  have  been  brought  with,, 
the  statute  (;,).  Nor  can  a  debtor  affect  the  creditor's  ri^h 
settling  the  proceeds  of  the  assignment  upon  his  wife  and'familv 
this  bemg  an  application  of  the  money  to  his  own  purposes  an,!  a' 
fraud  against  the  creditors  (y).  ^ 

To  enable  a  living  creditor  to  sue  under  the  statute  for  the  purnos. 
of  setting  aside  a  deed,  it  is  not  necessary  that  he  should  L, 

without  taking  the  necessary  proceedings  to  obtain  «uch  a  li,',, 
he  cannot  have  relief  against  the  property  (r). 

421.    It  was  held  at  law  («),  that  an  assignment  of  the  debtor' 
goods  IS  not  void  against  a  person  who  only  became  a  creditor  afte! 
the  date  of  the  assignment.    In  equity,  on  the  other  hand  (/)  th. 
statute  IS  applied  to  the  defeating  of  prospective,  as  well  as  of 
existing  debts  ;  on  the  ground  that  the  transaction  is  fraudulent  if 
done  with  a  view  to  future  indebtedness.    And  the  statute  ha. 
therefore,  been  held  to  avoid  a  conveyance  of  the  grantor's  proDertv 
made  shortly  before  the  trial  of  an  action  in  which  he  was  defendant 
and  the  object  of  which  was  inferred  to  be  the  defeat  of  an  antici' 
pated  judgment  debt,  or  a  provision  against  the  risk  of  an  intended 
hazardous  trade.    But  the  rule  has  been  modified  where  the  a.sisn- 
ment  was  made  under  ordinary  circumstances  before  the  debt 
accrued :    on  the  consideration  that  there  can  be  no  fraudulent 
intent  to  support  a  suit  by  a  subsequent  creditor,  unless  a  debt  due 
at  the  date  of  the  assignment  be  stiU  subsisting  («) ;  although,  a«  a 
person  delayed  by  the  voluntary  gift,  he  is  entitled  to  participate 
m  the  assigned  property  when  the  assignment  has  been  set  aside  (/). 
422.    The  boncijides  of  a  transaction  is  the  principal  test  of  its 
validity  under  the  statute  of  13  Elizabeth.    If  this  quahty  be 
wanting  it  has  been  said  (y)  that  even  the  payment  of  a  full  valuable 

(o)  NorcuUv.  Dodd,  C"r.  &  Ph.  100. 

(p)  See  Smith's  Leading  Cases,  vol.  i.,  p  23  ed   6 

s^i/:XMrAl  ?^  ""■  ^- '  ^- ''  ■'  "'"'''■  ^--*'  2«  ^  J.  ch.  3.;; 

V.  ^VS'tn.  ^-irm. '  ""'  ""•  "*•  *  ^-  ^' '  *""  ^'"^  *'^-  ^"""0  ''■ 

T:  .'    ,  '       ^^^^  ^^°°^'  ^•■^■'  ■^°''""  ''•  Peni>ty,3  K.  4  J.  at  p.  100. 

De  0.  j' &  s!  m  ""**""'  ^  ^^'  *^^ '   •"**  '**  **•'""  ^-  *''*°"''  ^  ^'^  *»;  ' 
{x)  Barton  v,  Vanheythvutrv^  l\  Hare,  12fi, 
(y)  Per  Lord  lUssyiSLD,  Codogan  v.  ktnnett,  Cowp.  432. 


t^-Vi' 


^vft' 
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consideration,  with  f<tian»      / 

rtf  rfpfpftfin^  „-  j.i     .  "^  '^"^  traiiMflction  has  Ha,!  ♦!,„  „«„.    AOol  A>q 


On  the  other  hand,  the  frttlfZT""'  "'•"  ""'  '"«'^'*'  '*  ^^^'J- 
"f  defeating  or  delaying  erS^toLis  ''?'*'«  '"''  '"'^  **>«  «««ct 
.^«itwa«  initsi„eU„"^:^^;p  -^-nt  to  invalidate 

A  fraudulent  intention  on  the  nart  of  th  ■ 
/'.f..  inferred  from  various  circum!tal/  *''' *'''«""^  '""^  be  prm„ 
rime  of  the  transaction  is  ZZ^lT  '",  '"^^^^^^ness  at  the 
absolutely  decisive  of  the  vahdit^o/^K  'T'^'''^'''''''  '^^^^^  "ot 
'here  -ay  be  insolvencywTt  W  f^Ld  t^T '^'^'^^^^^  ^- 
thoughthegrantorbeindebted     w  ^     '  ""'^  ^'  ^"'"^ 

^  void,  if  it  appear  that  JSe  was  ^^  ?''  ''^  *™"''^^*'"»  -" 
rhe  creditors,  though  no  actuTi  de  av  b^  ."  *"  ^'^'''  "^  "^'^^y 

knew  that  delay  would  be  thl        ^        '^"""^'^  =   ^'^  '^  the  debtor 
and  there  will  b^e  a^rlw  fal  inT*^"'""  °'  ^^'^  *^-^«^tion  (a, 
the  settlement  is  voCrrf  Tnd    177  °' ^ ^  '"*^"««°  -^"e 
-tsdate.  if  the  effect  of  it  was  "o  tl?       *'u  ^"'^  "^  "'^'^'  «t 
an  amount  without  which  his  dX^  I  '*'"'°'''«  property 

■aference  was  for  some  yL^'cottL'rr'K'^  ^'^^  <'^-      ^hil 
recent  decisions  of  the  Court  of  Ap^!?!  '"  \'  >rrebutable,  but 
-t  a  rule  affecting  the  onus  ofptTin/tlt ^7"  ^'^  ''  '^  ** 
an  assigmnent  or  securitv  is  volunter;?      .      ^^  """^  ^*^*  *hat 
of  .n  intention  to  defeat  or  ddav  'red  >        "°'?"'"'«  ^^^^"^« 
A  deed  will  also  be  invalid  ifTtrnn?''  '''*^'"  *^'"''  Act  (c). 
creditors  from  using  Zfr  orL'n  ?  ''"""^^'°^"*«  -hich  prevent 
come  in  under  a  scheme  on^^H  Z^'^Z'  «»?  --N  them  to 
n-lvency  of  the  grantor  shorTy  a  t^^^^  "h e  }T  t''^"^  ^''^^    ^he 
^.li  throw  upon  those  who  upLd  ^tt,  ^^  "^  f'  '"""^-^''"^'^ 
'he  grantor  was  in  a  position  forntk     t  L    t".  ''l^^""'"^  '^''^ 
raent  is  for  valuable  consideratTon        ?•       "*  ""^"^  *h«  «e«lp- 
c'^umstances  which  ,wTn1r^^^^  ^V^^^"^  °^ 

♦28.  A  deed  is  not  fraudulent  JTde MS  ^  i    t'  °"  ^^^• 

-gnment  even  of  the  whole  of  the  grL^r-rpt;"^!  t^;:""^-. 


428-423 


i:^-... 


w-  •  -.^ at.',  2MRjb^r''W-.'^  ••  •"■^', 


220 

Faraarapka 

beoaiue  it 
•aaigiu  all 
debtor's 
property. 

Fact  of 

grantor 

retaining 

poMMMion  is 

evidence  of 

fraudulent 

intent. 


OF  SKOURITIEH   BV  COXTRACT. 


%mm-\i 


[PAUT  II. 

benefit  of  particular  creditors  (g).  But,  as  has  been  above  .itaK-d 
(416),  an  assijjnment  by  the  debtor  of  the  whole,  or  of  the  whole 
with  an  unsubstantial  or  colourable  exception,  of  his  property,  ih 
an  act  of  bankruptcy, 

424.    The  possession  and    reputed  ownership  by  the  debtor  of 
chattels  after  an  alleged  abtolvOe  assignment  by  him,  or  after  thev 
have  been  taken  in  execution  by  the  creditor,  has  from  an  earl- 
period  been  treated  (A)  as  a  badge  or  as  evidence  of  fraud  under 
this  statute,  because  possession  is  the  chief  test  of  the  ownership  <,f 
chattels,  and  by  means  of  it  the  debtor  acquires  a  credit  to  which 
his  real  circumstances  do  not  entitle  him.    This  inference  of  fraud 
also  arises  as  to  real  estate,  when  the  assignor  retains  the  possession 
of  the  title  deeds  (t).    Possession  by  the  assignor  is  not,  however, 
considered  to  be  fraudulent,  where  delivery  to  the  assignee  would 
be  inconsistent  with  the  terms  or  object  of  the  transaction.    If, 
therefore  (as  usually  happens  in  the  case  of  mortgages  of  land  ..r 
choses  in  action),  a  secrrity  be  made  conditional,  the  grantor. 
continuance  in  possession  will  not  (apart,  in  the  case  of  choses 
in  action  mortgaged  by  traders,  from  the  order  and  disposition 
clause  of  the  Bankruptcy  ict  (124))  avoid  it ;  because  the  grantee 
18  not  to  have  possession  until  he  has  performed  the  condition  (/[). 
And  if  a  mortgage  deed  be  duly  executed  and  delivered,  the  mere 
retainer  of  it  without  fraud  by  a  grantor  then  solvent,  will  not  avoid 
it,  under  13  Eliz.  c.  5,  as  against  his  creditors  (/).    But,  if  the  security 
be  absolute  in  form,  with  ar*  agreement  that  the  debtor  shall  remain 
in  possession  for  a  limited  ume,  or  that  it  shall  be  void  on  payment 
at  a  future  day,  it  will  be,  according  to  some  authorities,  bad,  or 
at  all  events  evidence  of  intent  to  defeat  or  delay  creditors,  unless 
the  grantee  take  possession  as  if  there  were  no  such  provision  (m). 

dSl  me?r  ^^  .  ^°^  '^  ^*  *°  objection  to  the  vaUdity  of  the  deed,  that  the 
security.  debtor  is  allowed  by  the  assignee  to  remain  in  the  apparent  posses- 
sion of  ard  to  use  the  property,  where  the  ownership  and  actual 
possession  of  it  is  notorious  (n) ;  nor,  as  between  the  contractinu 
particp  that  the  assignee  lends  the  goods,  or  lets  them  on  hire  to  the 
debtor,  if  they  were  publicly  purchased  and  a  bill  of  sale  was  taken 

{g)  AUon  V.  HarriMn,  L.  R.  4  CSi.  622 ;    MiddUtm  v.  PoUock.  2  Ch.  D.  104; 
Exp.  Games,  Be  Bamford,  12  Ch.  D.  314. 

(A)  Twt/ne's  case,  3  Rep.  80 ;    West  v.  Skip,  I  Ves.  sen.  240. 
2  &  O^i'j^r^'-'  "'  ^"'  "  ^*®-  *  ^-  531 ;  and  see  PenyHerrkk  v.  Attmoi. 

(k)  Edwards  v.  Uarben,  2  T.  R.  587;  MarfittdaU  v.  Booth,  3  B.  &  Ad.  498; 
■u^ol  V.  MtUs,  1  Raym.  286 ;  and  see  Cadogan  v.  Kennett,  Cowp.  432 ;  Reed  v 
l»  ilmof,  7  Bing.  577  ;  and  see  Be  Cook,  Morris  v.  Morris  [1895]  aTc.  625. 

(/)  ExUm  V.  Scott,  6  Sim.  31. 

(m)  Edwards  V.  Harben,  supra; v.  Cramphorru.  3  L.  J,  (o.s.)  CL  223; 

«!  T.*.  .T.  (OS.)  Ch.  91.  .r         t  V      / 

(n)  Latimer  v.  Batson,  4  B.  &  C.  652 ;  see  Leonard  v.  Baker,  1  Man.  &  S.  251. 
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MMgnee  (;,; ,  thouKh  the  latter  cannot  complete  his  title  bv  makini, 
8««on(y;.     ihe  assiffnor  mav  also  ri.fjiin   fi.„  ..  •  . 

.ccompanjes  the  possession  (69)  ■  or  when  th«  P/  r"^  "«"*"> 
conveniently  obtain  possession  (Vj.  Ne7tie;  i^  theT''  """""! 
the  assignor  fraudule^  where  he  is  tenant  in  1 '  ^  T  f 
Durchaser,  because  the  oossession  J      T  ""''"  ""***  th'* 

Z  of  the  chattels  IXb  '  foil  ITbTr'"  *'*'  *''^  T'^'"" 
...e  it  valid  against  the  as^o^'hll^^^^^^^^^ 

.^rLrXh^tdCn^r^"*^^^^^^^^ 

,         uii,u  proceeaed  upon  the  assumption  of  its  validitv  • 

.^  have  an  equity  t,rttLThtrrgleT^^^^^^  *'**  ^ 

fictitious  sale  without  assignment.  madeTavol^"  „  etutiorS 

rottir  p^^p:t^n  th^er  r  *  r^^ -^"'^^  ^^^^^ 

the  debtor  (X).       ^  ^   ^  '"  *^*'"'  *"^  "^*>-  ^'  ''^"ided  even  by 

ScB-SEcnoN  (3).~Securities  void  under  27  £fe.  c.  4. 

426.  By  the    statute  27  Eliz    c    4    a    9  /m»^»  .     ■  , 

39Eliz.  c.  18    88    19    ^1     ^oT  ^    ""^^  perpetual  by  ProvWon.  of 

™"   ^-  ^o.  88-  ly,  Jl,  32),  every  conveyance,  in-ant   ehnra^  Act  in 
le«e.  estate,  incumbrance,  and  limitation  of  use,  ofTor  out l;  J^t*"""  *" 

ittd  r"'°*^'  °7*'^"  J^-ditaments,  had  or  midTfrthl  J^^^. 
mtent  and  o  purpose  to  defraud  and  deceive  Such  person  or  pel^  "*'• 
boi  8  pohtic  or  corporate,  as  shall  afterwards  p^haLTfT; 

^«»Mv./„^„„.8T.«„V8?8^L''v;H?,t^  Taunt.  823;   «eo 

0-)  Aew,  V.  Capper.  5  Bing.  N.  C.  136 
(?)  l/o/roy<i  7.  ifor»»atf,  10  H.  L.  C.  191 
(r)  Sletcard  v.  lomAe,  1  Bro.  &  B.  506 
{>)  Re  Mathews,,  1  Atk.  185. 

»  De  G.  M.  &  G.  110.  '  "^*"*  ''•  ^'''^"'  "  ^.^  B.   1015  ;  Ottiver  v.  King, 

B^^.7en!^^:3^£7j:  2'pr'S"  "•  *^»«'^«-«^.  J'C-  e5« ;  per  Wood,  V.-C, 
{X)  Sow,  V.  i-Mter,  2  H.  4  N.  779, 
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iwrsons  claiminR  under  them  (428).  saviiiK,  however  (y),  all  estat 
iti  and  a«Hurancefl  of  landH  made  for  good  conuideraLion.  and  bon, 
M''-    And(j)   every   conveyance   or  assurance   of   lands   with 
clause  of  revocation  is  declared  to  be  void  rs  against  a  sul..e,m,,',' 
assurance  of  the  same  hereditaments  or  any  part  thereof  Li 
without  exercise  of  the  power  of  revocation    or  money  or  oth 
gmxl  consideration.    Provided  that  no  lawful  mortgage  made  bom 
fide  without  fraud,  upon  good  consideration,  shall  be  impeached  hv 
force  of  the  Act  (a).  ^  ■ 

427.  Although    the  statute  does  not  in  any  wav  sii^Hk  of 
voluntary  conveyances,  it  was  for  nearly  three  hundred"  years  hWd 
in  a  long  Ime  of  decisions,  that  every  voluntary  convevance  or 
settlement  (including,  of  course,  securities)  was  impliedly  fraudulent 
withm  the  statute  as  against  subsequent  purchasers,  even  althou-h 
no  actual  intention  to  defraud  existed  at  the  date  of  such  Hcttb 
ment  or  conveyance.    This  was  purely  judge-made  law,  and  rest.'.l 
on  the  theory  that,  by  selling  the  property  afterwards  for  valuahln 
consideration,  the  settlor  or  grantor  so  completely  repudiated  th,. 
former  voluntary  settlement  as  to  raise  the  irrebutable  presumption 
that  he  had  the  same  intention  when  he  made  it  (6).    This  view 
of  the  law  has  now  been  reversed  by  Parliament  by  56  &  ;J7  Vict 
c.  21,  which  declares  that  "  no  voluntary  conveyance  of  any  lands 
tenements  or  hereditaments,  whether  made  before  or  after  the  mmm 
of  this  Act,  if  in  fact  made  bona  fide,  and  without  any  fraudulent 
intent,  shall  hereafter  be  deemed  fraudulent  or  covinous  within 
the  meamng  of  the  Act,  27th  Eliz.  c.  4,  by  reason  of  any  8ubso„uent 
purchase  for  value,  or  be  defeated  under  any  of  the  proviMons 
of  the  said  Act  by  a  conveyance  made  upon  any  such  purchase 
any  rule  of  law  notwithstanding." 

This  Act  does  not  extend  to  cases  where  the  subsequent  purchase 
for  value  has  been  made  before  June  29th,  1893 ;  but  althou-h 
this  provision  makes  the  old  law  relevant  in  relation  to  titles  to  real 
estate,  it  is  apprehended  that,  so  far  as  the  law  of  mortgages  i. 
concerned,  this  old  law  is  merely  of  academic  interest,  and  it  is 
therefore  omitted  in  this  work  (c). 

To  avoid  a  settlement,  conveyance  or  security,  under  this  \ct 
therefore,  actual  intent  to  defeat  or  delay  subsequent  purchasers 
is  now  essential. 

428.  It  was  held  at  law,  that  an  equitable  mortgagee  by  depo-sit, 
having  only  a  right  to  go  to  equity  for  a  legal  conveyance,  is  not 
a  purchaser  within  the  Act  of  27  Eliz.  (d).    But  in  equity  it  U 

!m  S!*"  *n  <*>  ^*-  "•  («)  Sect.  6. 

(6)  See  per  Campbell,  C.J..  Doe  v.  Susham,  17  Q.  B.  723. 

(c)  The  reader  who  detires  to  refer  to  the  former  law  i<  dirent«<i  to  M-  v'-  Fre-'i- 

lvO.1  (Ailtve^uiiueii.  "• 

((f)  Kerrum  v.  Dorrien,  9  Bing.  76. 


comtidered  re    f »!«♦  fk _■ 


considered  (.)  that  the  ,      u  ^""'''  ''"'''^''""'^-  223 

V  no  more  affected  by  i'lrry'lnvr"'''''':  '''"'''  °"^''*  »-    ^'^P^ 
>l  .  eK«l  estate  ;    and  thJCfA      ^'"'"  '*""  *^«  P»'-'>«'^r   ♦^KSo 
ntie  deed,,  with  an  undertalan/to^  ,*  ""  a7",'  '^^  ^^P""'*  o£«,„.ub,.^ 
It  M  conceived,  without  «uch  an  ..n  ?  ?^.       *  '*«"'  mortga^'c  (or  ^^  -  legl 
tie  .tatute.  ""**  '°  undertaking),  i,  a  purchaser  w-thin  '^'^"■ 

Section  II. 
Of  SeouPitle.  Obtained  bv  m< 


^  ^r  "^  •»  .'.-^  ^^,  „  ^_  ^..^  -^^^ 

I'^J'^  ^f  *^Jtct  of  ,uit  to  tolicitor. 
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loo  ~  "    ^^ 

m8.  Another  kind  nf  \t^^  ^    ,. 

f»lse  representations  :   as  in  th.  f  mortgagor  by  threats  or  J-^^oWon 

^h.h  then.ortgageeCJi;:t;rnt:^\Tf '^  for  a  debt  fo^^  ^--• 
"■ortgagors  surety,  although  thnerj^n,^;*  ^"  **^  "»We  as  the 
•nnnpropermotive  {g).    Or  where  tC*'""  ^*'  '""^^  ^thout 
P'ovi.ons,  from  the'eiect  of  wl  of  t^^^^  ""*''"" '^^^^''^"^ 
"pon  equitable  terms  ;  or  whrr«  tL       ^^^gagor  may  b  relieved 
"ncon^cionable  advan;ages  orTastnr     ^T  i^'*^  ^'*^"  «^-«t«d 
•edemption  (7).    But  a  min  who  /^    ^"'^  ''°^«^^  *h«  right  of 
-utes  a  mortgage  not "LjiS:  'Z  T'  "'^"^"^^  ^  ^'^  -'« 
«n«.ous  that  he  was  dealinl^th ^t     "  *  ""  '^^'  '''though 

"W.  Jn  the  exercinn  ,»*  al-     •     . 

interfered  with  ««  "*  junsdiction  the  court  t i 

^*^  *°  oppressive  kind  of  seen  i '7^.1^7     '°™«^'3^  Brirtd 
,.  „  .,  secun.y  called  a  Bristol  '«'8»iM. 

"'hesecnrit^^V™^' ,8  Car.  &  P.  75  ,   ^^^^  _  _ 
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11. 

barsain.  by  whirh  the  debt  and  intorest  were  to  be  repaid  by  irwui- 
menttt,  at  the  rate  of  2(»/.  per  annum  for  neven  years  for  every  Uutt 
advanced,  up  to  which  {»oint  the  Hwurity  was  allowed,  the  rau-  cu" 
intereMt  \mnn  then  «/,  per  cent.     But  when  it  waa  attempt^  to 
increase  the  number  of  annual  inHtalmenta  to  eight,  it  wa»»  dwiarH 
that  the  ajrreement  wan  ajjainst  conHcience,  and  that  if  allowtHJ  if 
might  be  carried  on  without  «tint  or  bounds ;  and  redemption  wa, 
decreed  on  the  usual  terms  of  paying  principal  and  intcr».t(,)' 
And  Sir  John  Power,  .M.R.,  said  he  thought  the  court  would  rpliev,. 
against  an  ordinary  Bristol  bargain,  vi«.,  the  repayment  by  seven 
yearly  instalments  {*).    This  jurisdiction  was  partly  founded  upon 
the  laws  against  usury,  and  therefore  did  not  apply  to  mere  caMw  of 
excessive  interest,  in  which  extraordinary  risk  was  incurred  ;  which 
always  justified,  as  it  still  justifies,  the  taking  a  security  for  inttreat 
beyond  the  u^ual  rate,  and  even  for  a  much  larger  principal  sum  than 
was  really  lent  {I). 

481.  But  although  the  mortgagee  acquired  by  the  repeal  of  the 
usury  laws  the  power  of  demanding  any  amount  of  interest,  yet  the 
effect  of  that  repeal  has  been  considerably  modified  (1)  by  the 
Money  Lenders  Act,  1900  (m),  and  (2)  by  the  inherent  power  nf 
the  court  over  oppresaive  securities.     By  the  last  mentioned  Act 
professional  money  lenders  (who  are  defined  by  section  0  (n))  have  to 
be  registered,  and  by  section  1  relief  may  be  given  in  any  section 
(whether  by  lender  or  borrower)  to  a  borrower  where  there  is  evidence 
which  satisfies  the  court  (1)  that  the  interest  charged  is  excessive,  or 
(2)  that  the  amounts  ch.%rged  for  expenses,  fines,  injuries,  boniLs 
premium,  renewals,  or  other  charges  are  excessive,  and  that  in  either 
case  the  transaction  is  harsh  and  unconscionable  (o)  or  (p)  is  other- 
wise such  that  a  court  of  equity  would  give  relief.    In  such  casen 
the  court  may  reopen  the  transaction  and  take  an  account  between 
the  money  lender  and  the  borrower,  and  may,  notwithstandinj;  any 

(i)  Jame*  v.  Oadet,  2  Vem.  402. 

(*)  FulOorpt  V.  Forter,  I  Vem.  476. 

(l)  Potter  V.  Edwards,  26  L.  J.  Ch.  488  ;  Mainland  v.  Upjohn,  41  Cb.  D.  !»■ 
but  see  Marquis  of  Northampton  v.  PoUock,  46  Ch.  D.  190  ;  and  James  v.  Ken,  40 
Cn.  u.  449. 

(m)  63  &  64  Vict.  c.  31. 

ri.lJlli^°t*^,f?  ****.  """^t^ction  of  this  eximwiion  lee  LilthfieU  v.  Drf^t<. 
[1906]  1  K.  B.  584,  and  Fwbir  v.  Fieldiigs,  Limited,  23  T.  L,  R.  362. 

ni^/"'  insUnces  of  what  is  harsh  and  uiiconsoionable  see  Bonnaid  v.  M. 
fiXX^I  i  ,  740:  Z<t«n«  v.  Qretnioo.  .  20  T.  L.  B,  380;  WelU  y.  M: 
\r^K^  V-  ^-  ''•*'  ^'"•'•"ne  V.  higgins,  21  T.  L.  R.  11  ;  Snmurl  v.  fttf, 
?L  h  "i  \^^''  ^'"■'  "■  ^°"<''  "■*  ^  T-  *^-'  22  T.  L.  R.  253;  Carringim,, 
Ltd.  V.  -Smi/A,  [1900]  1  K  B.  79  ;  Levene  v.  Tilchener,  23  T.  L.  R.  508. 

ip)  This  phrase  is  altemativt  so  that  if  the  transaction  is  harsh  antl  oppressire  i: 
neeil  "ot  be  of  such  a  nature  that  apart  from  the  Act  a  Court  of  Equity  wouW 

fi^A^'i  nA  ^'°^^'  ^^»-  '^^^  I^i^tor,  [1903]  I  K.  B.  705 ;  SamuU  v.  Stwm, 
[lyUOj  A.  C.  461). 
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«Ut«inent  or  wttleraent  of  account  or  " 

do.*  previous  dealing..  .„d  create  I  neVST' P"^"^'"^ '°   'W-M- 
Kcount  already  uken.  and  relieve  tU  i!r  '*^''«*''°"'  «''P«n  any   481-43 

m  re-pect  of  «uch  principal,  interest  i^A  '°"*  *"  ''«  '•"''-V  due 
r^«l  to  the  risk  and  -iT  b^c  l?tj„t:r  "  *•"•  '^°"'*  »'*'''»« 
re«onable.  and  if  any  such  «!« ttrKl^^^'  ""'^  •^J'"^K«  *«  ^ 
«count  by  the  Jebtor.  may  order  tlntL^'"  P"^  °'  •"«''«d  •" 
*e  Mide  either  wholly  'or  in^nort^^'Z,'''  ''"''  '''  '"^  ^y 
or«Kreement  m«le  in  respe^of  monTlen?  rf."^''^""*>«**'"> 
«d  .f  the  money  lender  has  partTlL  K  ^  **'«  •"''»«>'  'e^-ler. 
h.m  to  indemnif.    ...    horx^^^^^  '""  '^""*3''  "'"y  order 

^ftute  only  p..r,.,..  k,  im^;   °'  7^"  ""«<'•    Althou«h  the 
moneylenders,  uet.uns  u«vci,.ld     1/  "«n-r««i«tration  of 

.11  money  ler  l.- ,  oot.tu..  .  ,'  T  1  '•J.'»°»-':«f  «trational:,o  renders 
is  entitled  m  ^  ,o  i-  -  -]  ,„v  r»,nr ,  7"^'  ""'^  *^*t  the  debtor 

borrowed  .  )  ,       ,.v.  „   „:,,  ^, '';'  "      ^°  »"«  "paying  the  money 

482.  A,.a-L  frr,      ,',,  vf  „  ,    '    ,        . 

«veandextcrtio..u.^,    ,,j,:;;;;'^^«*^-;^^ 
tion  has  not  beon  l,s,.ned  h  '   /'l"'^^^'*^*""";  and  this  juriadio- 
m«de6on«>fcanc  ,r        .  ,>«,-,(      ,.T  T"M"^  ^''**  "°  P^chase 
interest  in  real  or  pe..uiml  eHtate  ahsll  h"        '"^^•''^™^''"'*°°'"y 
on  the  ground  of  Vnder  val ,?    j'tJ     f  T"**^  "'  "^^  *«'d^  "merely 
b«n  mainly  directed  (1)  •     caS  .'"t'J-'T"!  ***  *^«  ^^'^^^  has 
;t.?ulated  for  H.>me  undue  co!laS;dJn5'      l^'  "°'*'^*»'^«  ^-^ 
or  his  principal  money  and  in  e  if  and  A'^  ^°'''  *^«  '-''""V 
from  expectant  heirs  or  rever^ioneror  .^,  ^^        "^"""''^  "'^''^ 
money,  especially  if  in  weak  heTh  ('«7  ^  '"  «^**  ''""^  ^"' 

(?)  Even  interest  .t  the  rate  of  mo/ 

J".*. ««»  ..  i,*.  „««,  ^  ^  „  ■*«..»  L  a  I,. 
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farof/raph     of  any  validity,  but  that  any  atUnnpt  to  cloj;  or  fettt»r  th«  ri>{ht  of 
^^         redemption  by  a  provi«i(>n  which  would  encumber  the  property,  (ir 
yive  the  nKirtna^ee  any  beneficial  interest  in  it  njtrr  rvdemiidim. 
should  be  equally  void.     Thus,  a  covenant  by  a  publican,  in  a 
mort^aire  by  him  to  a  brewer,  that  he  wil.  for  a  i)eriod  which  muii 
exceed  the  duratvm  of  the  morltiage,  purcb.iHe  from  the  mortnatree  nil 
the  ale  required  in  the  public-houne,  is  void  a«  a  dofi  or  fetter  on  tlic 
equity  of  redemption.     For  if  it  were  permitted,  the  mort^a^'or 
would  not,  on  redemi»tion,  ^et  back  his  property  in  the  same  .stale 
aH  it  wa»  in  at  the  date  of  the  mortj;aKe,  but  would  only  get  it  f*ubj(>(  t 
to  the  onerouH  obligation  to  purchase  all  his  stock  in  trade  from  the 
mortgagee.    In  other  words,  a  public-house  which,  at  the  date  of  tin- 
mortgage,  is  a  "  free  house,"  must  be  redeemable  as  such,  and  nnist 
not,  as  part  of  the  terms  of  the  loan,  be  converted  into  a  "  ticl 
house  "  ly).     For  the  same  reason,  a  stipulation  in  a  mortgage  deed 
giving  the  mortgagee  the  option  of  purchasing  the  equity  of  redt^inp- 
tion  at  a  specified  price,  is  invalid  (z). 
Noloiifterany      On  the  other  hand,  contrary  to  the  older  cases,  it  is  now  .settlwl 
that  there   is    no  objection  to  a  sti|)ulation  in  a  mortgage  dm! 
giving  the  m<irtgagee  some  collateral  advantage  in  addition  to  the 
security  for  his  money,  so  long  an  it  is  not  unconscionable,  and 
does  not  bind  the  pro{)erty  when  the  mortgage  is  redeemed  ;  ami 
such  a  stipulation  if  negative  in  substance  is  binding  on  the  a.sNit.'iis 
and  tenants  of  the  mortgagor  who  take  with  notice  of  it  (a).     Thu.s,  in 
Biffffs  V.  IloddinotI  {b),  referred  to  with  approval  in  Xoalvs  <(•  Co.  Ltd. 
V.  Rice  (f/),  it  was  held  that  a  covenant  (in  a  mortgage  to  a  brewer), 
that  the  mortgagor  would  purchase  all  his  ale  from  the  brewer 
during  the  cotUinttance  of  the  security,  was  unobjectionable  ;  for  it  was 
not  unreasonable,  and  did  not  in  any  way  clog  or  fetter  the  equity 
of  redemption.      See  also  SarUley  v.  Wilde  (c),  the  correctnes-s  of 
which  was,  however,  questioned  by  Lord  Davcy  in  Noakea  <&  Vo,  Lid. 
V.  Rice,  and  commented  on  in  Bradky  v.  Carritt  (d). 

On  the  other  hand,  a  stipulaticm  that,incas«i  the  property  is  sold, 
the  mortgagee  shall  receive  a  bonus  or  commission,  has  been  held 
bad  ((/)  ;  as  also  has  a  stipulation  in  a  mortgage  payable  i)y  instal- 
ments making  the  entire  debt  (and  not  merely  the  balance)  recover- 


objection  to 
roAsoiwblo 
coUftteml 
advantage. 


y)  Noakei  *  Co.  Ltd.  v.  Rice,  [11H)2)  A.  C.  24. 

(:)  Samutl  v.  Jarmh  Timber  and  Wnoi  I'nving  Corpomlimi,  (19041  A.  (.'.  32.1, 
anil  (too  aho  Bnnime  v.  Ryan,  \  IIMH  |  2  Ir.  I{.  (171  ;  but  of.  London  and  (Uoltr  fiimno 
Cor}tonUiou  v.  Monlyomery,  IS  T.  L.  H.  661. 

(d)  John  Hrolhrr*  Ahergarw  Brfwrry  i'o.  v.  Hnlmei;  |  HMtO]  1  Ch.  188 ;  HmdUy  v. 
CiirriU,  llWi\  A.  ('.  ail."*;  but  of.  Reeve  v.  Liile,  [IW)2\  A.  ('.  4U1,  and  /Aii««  '. 
Ch»tHt>erlain,  2(1  1'.  1^  U.  138. 

{b)  11  SOS  I  2Cb.  307. 

(c)  [1800]  2  I'h.  474. 

(rf)  liroumr  v.  Rtfti-,  ll'.Htl]  2  Ir.  K.  (171,  and  im<c  Rrond  v.  Srlfr,  !»  .Jur.  (ss.i 
KWi.  iliHtiiiKuinbitl  in  Mmnhmd  v.  f'/i/oAn.  41  Cli.  I).  120;  liarrelt  v.  Wartfrji. 
L.  K.  2  Kq.  7H1». 
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-    '^■■"  <  nil  IKS.  2'' 

It  wan  (or  is  «aid  to  have  Z!  7  .'""■•t^'««-s.  at  fix.l  rontn. 

to  the  mortgagee  ciuld  no  S  "h"       .tfo    *T  ^ '  ^''^'  "'"••*^"'««'- 
upon  «,ual  terms,  hn  .said  n^  fh.*/'!.  ""*  '«*'»«  al'l-  to  deal 

have  the  i.tate  roconTeye^  ! J^f  ''"'  '"'"''""  '"'''*""'"«  *««  t.. 
mort^a^ree  (which  he  seemed  to  thi!!r  *">''"'•'""'"•«•«"  by  the 
procure,  to  a  lease  ohtrned  t^t  m"  '*"'v^'  '^  '•"«*^"«  "^ 
effect  of  the  lease  would  l.e  to  eave  /  '""^'^"«"'-)  =  «"d  ^'-Ht  the 
hinu-elf  after  ,«y.„o„t  of  ..L  i  d,,  I  ^r ^ T'  "'  "'^"""««  ^" 
it  Heems  evident,  that  Lord  /?3    '  ""'^  '"'*"•     *'••""'  t'""^ 

a^thatup^mtheValidity      wlSt.r;i^^t^ 

fur  999  years  at  a  rent  no  iwl  hlr   I  .",  ''"""''"*"'•  ^'^•'  «  '«*«« 

l«rtin«  w.th  the  inh'^^ec  a^  H  "'"V"  '''''^''''  ""^  ''«  "^'J'  « 
.li.-ti..ctionbetween„uel  a'^i;i.*iJl^''^-7'^  "'''''  "'"'"  *'"" 
at  a  fair  value,  or  a  term  in /h!  T  ,  ""'  ^"'  twenty-one  vears 
...  a  somewha;  eaHier  ^  ^  C/;'/".?"''"^'""  '•'"-  '-^"^ 
-d.  that  in  the  Hin.pirc^ale  „fT..  *'^  '"'  "''""•^•"'  "'  ''"ve 

»"'rtj;a«ee,  there  was  perhaoa  no  .1  '. '.■*•""■  '''""'""  "  '*''»'«'  ^o  a 
that  the  court  would  C,k  w^h  '^7'"?"  '"''"'^'''  *'"'  '^'"^  =  ''"^ 
aad  that  if  the  rn.n:!^tSZ::^:^7Z7'^'''  "'"'-' 
.""rtuairor.  or  the  latter  made  tJi  ■  ''"^'''''*''  "^  the 

^-amnce.  i,  .ould  be  bid  L  J V'*"i  "'  •""«''^-«^'-'  "^  for- 
•'fLonlAW.,rfi,fcV  remarks  therof  'T  ?^'  *''"  *^"'''  t^"'J«-"«y 
•/««»-* differed  fronS  ^  ^  "*^  T  'T""-'"'^'  ^•'"'  *''«*  ^-^d 
'•-v  a  „,ort.a,or  to  a  nZt^  i  \^t^  "''•'"  ''"  "'''""'^  "  '""-  ""«J«' 
"f  twenty-one  years,  and  XnvL/r  ■""'•  ^'^  '^  ''"'"'•  «^  ««' 
'""«"  time  ;   but  with  a  orov^r  ^    ^'  ■''""*'*'  ^'"-  »  .^«'""*what 

IWnttoKiveuptLlease  '  '"   *^*™''^''   "«•'""«   "P"n 

'"  """'■"  ^"•^•'  '"  ^-'-'^-  "«^-  Wd  5.  W./,  .  ,Hor 

Q  2 


^y^.-^^^^-..;.^;. 
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OF   SECURITIES   BY   CONTRACT, 
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S«(rafitie« 
gmnted  od 
iiuklequate 
gronnds  to 
ons 


bolding 

Qduoiary 

pocition. 


Paragraphs  mortgagee,  who  had  obtained  leases  subsequent  to  the  pume 
™*  ^*  mortgage,  w».ij  charged  aa  a  mortgagee  in  posHession,  and  not  ««  a 
lessee,  upon  the  principle  that  the  rights  of  the  puisne  mort^^agi^ 
against  the  estate  could  not  be  affected  after  the  date  of  his  securitv, 
by  any  dealing  between  the  mortgagor  and  the  first  mortgaijet 
but  no  question  was  raised  as  to  the  validity  of  the  leases  ({). 

A  lease  by  the  mortgagor  to  the  mortgagee  will  not  be  stt  aside 
when  the  value  of  the  property  has  become  changed  by  the  laps.; 
of  many  years  since  the  making  of  the  lease  (m). 

484.  Assurances  for  which  there  wan  an  inadequate  or  no  con- 
sideration, and  between  the  parties  to  which  such  a  fiduciary  or 
other  relation  existed,  that  the  maker  of  the  security  may  be  asHumed 
to  have  been  misled,  unable  to  form  a  correct  judgment,  or  under 
the  influence  of  the  person  in  whose  favour  it  was  made,  are  liable 
to  be  set  aside  by  courts  of  equity,  or  to  be  treated  only  as  securitie> 
for  so  much  money  as  can  be  proved  io  have  been  advanced,  with 
interest  at  a  reasonable  rate. 

When,  therefore,  an  inadequate  consideration  (which  alone  <;ivo!i 
no  title  to  relief  (n)),  is  given  to  a  person  who  is  of  weak  intellect, 
or  subject  to  the  influence  which  arises  out  of  the  relation  of  parent 
and  child,  or  guardian  and  ward,  or  other  like  pressure  (even  thouj;!) 
the  actual  relation  may  be  at  an  end  (o)),  in  a  transaction  with  the 
person  under  whose  influence  he  is  or  is  supposed  to  be,  or  wlio,  by 
reason  of  a  superior  knowledge  of  the  property  or  other  eircimi- 
stance.",  is  likely  to  have  an  advantage  over  him,  he  is  entitled  (/*). 
as  against  the  grantee  and  against  volunteers  claiming  vinder  him, 
and  all  other  persons  who  claim  with  notice  of  the  equity  or  of  thf 
circumstanceii  under  which  it  arose  (q),  to  be  relieved  from  the 
consequences.  And  it  is  for  the  other  party  to  show  that  the  grantor 
had  such  professional  advice,  (though  not  necessarily  from  another 
solicitor  than  him  who  acted  for  the  grantor  (r)),  as  to  enable  him  to 
exercise  a  proper  judgment,  and  that  he  was  not  mitiled  by  artifice 
or  contrivance  ;  the  existence  of  which  any  false  recital  or  suggexticn 
in  the  securitj-  will  tend  to  show  («).    On  the  other  hand,  in  cases  ot 


d 


(/)  Oregg  v.  ArnoU.  U.  &  (i.  t.  Sugd.  246. 

(m)  Hickea  v.  Cooke,  4  Dow,  at  p.  17. 

(n)  Harrison  v.  Quest,  8  H.  L.  C.  at  p.  481. 

(o)  Hylton  v.  Uyltom,  2  Von.  Son.  647  ;  and  bco  Dt  WiHe  v.  AddisoH,  SO  L.  I 
207. 

(p)  Maitland  v.  Irving,  15  Sim.  437  ;  Maithnd  v.  Harkhouse,  10  Sim.  M  ;  Arr'r.-' 
V.  Hudson,  7  Beav.  551  ;  Kay  v.  Smith,  7  H.  L.  C.  750  ;  Espey  v.  Lake,  10  Hare  iNiiJ , 
Savtry  v.  King,  5  H.  L.  C.  627  ;  Longmate  v.  Ledger,  2  (Jiff.  157  ;  Harrison  v.  iiwi 
supra  ;  Kempson  v.  Ashby,  L.  R.  10  C'h.  15. 

(7)  Bainbrigge  v.  Browne,  18  Ch.  D.  188 ;   De  Witte  v.  Addison,  supra. 

(r)  Id. 

(»)  Baker  v.  Bradley,  1  DoO.  M.  &.  U.  597. 


CHAP.  X,.]     ,«,„„„,,,,  ,_,„  ,„„„„„^.^^^  ^^^^^^^^^ 

rbose  expectations  make  them  , if huT^-  ""**  "°P^"^'J«nt  Per«o,... 

to  a  security  for  the  Jual  advice  wht^^  ^«  ^"^"-'^i 

allowed  in  such  cases  bv  the  clurt  ;iri^  w[''*  **  '^'  '^''  "«"«'"^- 
whom  the  transaction  wl  Ta/e  '  was  7?Ji'^  ^^ "'"'  '^^  -th 
a.e,  and  wa.  independently  ^^'sedjl  A  """^  T'""  °^  '"**»"•« 
the  bargain  :  and  the  onu  TsloL^iTr"^  '^'  "'^^^'^  "^ 
provident,  is  thrown  upon  the  mnrZ  ^  .'*  ^*'  reasonable  and 
the  mortgagor  (x).       ^  ™«^tgagee,  and  not  the  contrary  upon 

^?e:^nt:jt:c:r:;i:^::--;- 

ofatenderofaHfhfttUpe'::onTo:r:^^^^^^^^^ 

to  receive,  will  be  visited  with  „„,r^'^'*^^"*'»«^«'' was  entitled 

"f  the  suit  (a,.  A  icult;  „l;;t .  t*'  '"  '"^*"  P'^^'  ^^«  -''^ 
ordered  to  stand  for  the  8u.mact^!kwf"™''*"'=««^  «^"  l>« 
of.  the  owner  of  the  exfCtZ'  fi  ^'"'f  '"'  "••  ^"^  *^«  ^^^^^^ 
fraud  and  misrepresent^  L  >  ""^T  '^'  '^'''  ''  '<'^^^'i  with 
applied  for  the'pU  ntf^rbeTel;  ^^  *''"'"  *'*^  ^^^^ 
unconditionallv(6).    The  defendant  f    '''""'"  '"""  ^'^  ««^  ««'de 

'')  *o,V  V.  .SWM,  7  H.  L.  f  750  '        ^-  ^-  f"'  «38. 

"'  *'"'^  ^-  A-%.  r.  H.  L.'c.  ,127. 
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[part  II. 

execution  upon  which  for  an  excessive  sum,  has  been  set  aside  ot 
reduced  to  a  just  amount,  to  be  fixed  by  an  officer  of  the  court  or 
a  jury  (d). 

43l^.  bol-i^ors  also  take  securities  from  their  clients  under  the 
restraints  which  are  applied  by  couits  of  equity  in  other  cases,  as  a 
check  upon  the  exercise  of  undue  influence ;  the  relation  between 
solicitors  and  their  clients  beinp;  so  easily  abused  to  the  advaiitaiie 
of  the  former,  that  they  are  not  allowed  to  deal  upon  the  sani. 
tooting  as  other  persons.  And  although  during  the  continuance  ui 
the  relation  the  lapse  of  time  may  be  a  matter  for  consideration,  ir 
is  said  that  the  same  weight  is  not  due  to  it,  as  when  the  relation 
dnes  not  subsist  (c). 

Hence,  if  a  solicitor  purchase,  or  obtain  a  benefit,  from  his  client, 
the  solicitor  is  bound  to  show  that  he  has  taken  no  advantage  of  hi^ 
professional  position,  but  has  given  every  information  and  advice, 
and  has  protected  the  client's  mterests  in  the  same  manner  a.s  if 
he  had  dealt  with  a  stranger  ;  in  default  of  proof  whereof  the  deed 
will  only  stand  as  a  security  for  the  amount  found  to  be  due  (/) 
and  a  gift  or  security  for  a  gift  pending  the  relation  i.s  absolut.'lv 
void  {g)  (954). 

440.  An  assignment  of  the  subject-matter  of  a  suit  by  the  client 
to  his  solicitor,  pendente  lite,  is  good,  both  at  law  and  in  equitv, 
where  it  is  made  by  way  of  security,  because  it  is  likely  to  be  benefit  jal 
to  the  client  (h).  But  a  sale  of  such  an  interest  is  void  at  law  for 
champerty  or  maintenance  (t) ;  and  in  equity  will  stand  only  as  a 
security  for  the  money  advanced  ()fc). 

441.  The  rules  of  eqiiity  as  to  securities  given  by  the  chent, 
require  that  the  deot  secured  shall  have  been  advanced,  or  siiall 
otherwi.se  be  actually  due  ;  that  the  amount,  if  not  ascertained  at 
the  time,  shall  be  capable  of  being  ascertained  (the  onus  of  the 
inquiry  being  on  the  solicitor),  and  that  there  be  no  unusual  pn^ 
visions  by  wliich  the  client  may  be  injured  or  kept  in  the  solicitor's 
hands.  .Vnd  if  any  greater  advantage  be  given  to  the  solicitor  than 
the  law  would  give  him  (such  as  interest  on  his  costs)  (I),  then  that 
the  client  should  first  have  been  informed  of  his  rights. 

Where  no  objection  arises  upon  these  grounds,  the  security  will 
•w  valid ;   and  even  where  the  consideration  is  money  due  on  an 

{d)  Skate  V.  Marquin  of  WorrtMtr,  0  Ring.  385,  per  Tindal,  C.J. 

(«)  Ptr  Tukkeb,  L.J..  (IretUy  v.  Mouslry,  4  Do  U.  &  J.  at  p.  96. 

(/)  Caw  V.  Allen,  2  i»ow,  289 ;  Oilmm  v.  Jej/es,  B  Vcs.  266 ;  Hiogins  v.  JnrfC' 
2  .lo.  &  Lat.  282 ;  Samry  v.  King,  5  H.  L.  C.  627 ;  ttellet  v.  Middletm,  \  ( <n. 
112;  Uolmiin  v.  Lot/net,  18  Jur.  839  ;  Monietqvku  v.  Snndyt,  18  Ve«.  302  ;  Torn'on 
V.  Judgf,  3  l)rcw.  .'WO;  and  sec  OretUy  v.  Moiuky,  1  (Jiff.  450. 

(g)  A'tumaa  v.  I'nyne,  2  Vvk.  Juii.  199. 

(A)  Anderson  v.  Widrlifft,  El.  Bl.  4  El.  80«i ;    afftl.  29  L.   J.  Q.  B.  128;    Wood 
V.  iMnmtf,  18  \e.-i.  120. 

(•)  Simpson  v.  Lamb,  7  El.  &  Bl.  84. 

(t)  Wood  \.  lUiirnm,  »upra. 

{I)  LyddoH  V.  .Mo**,  5  Jur.  (N.8.)  637. 
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CHAP.  XI.j       KRAUDULEXT   AND   EXTORTIONATE   SEfURITIE.. 


.I^itor  retrained  in  the  exercise'  of  Ir^eUiX)  "" 

unreasonable  ^pos  pLient  oTtn  T'l'^ '"  ^°""'  *«  ^^  ^ 
.agor  will  havrthrZe  41t  X  "''"?*"°'  *'^  °^''^^- 
h«d  been  u.s(h1  •  and  wherf  .K  !  .  *""'""  '°""  "^  ««<'«ritv 
representation  1;  obtai^nror  f"'  ^"  concealment  or  miJ- 

Jlbe  vaJidonlyforsomuph  I  T"J  ^^^''^^""ty.  the  mort,a,e 
to  be  actualHue  J    I     K  °"  ?.'"""  '**'  "''^°""*«  «h*"  «PP«" 

a  «oJicitor  mort.re^  1  i  r  «^T'''-^"^*'  ^^  ^«^"«^d  *°  «»"«■ 
■n  arrears.  ^^^^  ^::Z:'^J:::^  ^'^  -"^ 
client  (p).  The  same  rule  is  obslived  bo  ^^^^^^  f  7""/°"  *°  '^'^ 
securities  for  costs  or  advances   Z  ?  ''^*'  *"^  ^^^^^^^e 

Hx«i.  or  w,e.e  bi„s  ^o^trrh^rnX:  ^rert^  td'^ 
amount  due  on  such  securities  for  csts  will  h7?      .'       t  ^' 

The  chent  cannot  set  up  in  answer  to  a  suit  tn  f I"'   i  ^   ^  '" 

»!.;  k        P™^i«on  of  the  Solicitors  Act,  6  &  7  Vict  r  7*t  a  i- 
which  requires  delivery  of  a  hni  „  ^     *i   t.  r  "*'  ^-  ^'' 

'ii.')'jS'(K.s^2i8'.  ""•  ""'   """«"  •■  '•■"""■.  11  J».  90;   Tfc„„  , 

i.'fi.'irS,*.''^'-»"-^™-«.i»«.w.s.m,  C««.,„.«„^, 

'"  affirmance  «  necCaVv   l^idti"  i^  "'  "^-  •*"' ''  '«*°"'  '^''t  «,mcthin«  equivalont 
-nee  wore  for  a  verTto^'^riS      iXiT  V""'^''  f'*'*'"  *•>«  l-"-  -qS' 

" '      •'  "°"  •   •''■ff'"-!!'  V.  Ata/M,  14  Mec.  k  W.  210. 
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to  avail  himself  of  it,  even  thouRh  it  be  not  avoided  by  the  iion 
registration  (t)  (1197). 

StttyH  •   ♦♦2.  The  rule  which  made  void  securities  for  costs  not  vet 
inourml.        incurred,  has  been  abolished  ;  and  a  solicitor  may  take  security  for 

his  future  fees  charges  and  disbursements  to  be  ascertoined  hv 

taxation  or  otherwise  (u). 

Section  III, 
Of  Seoupltlea  which  ape  afTeoted  by  the 
Natupe  of  the  Conaldepation. 
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448.  A  security  which  is  given  for  an  immoral  or  illegal  con- 
sideration, is  void  both  at  law  and  in  equity  subject  to  dis- 
qualification that  the  illegality  of  part  of  the  consideration  does 
not  necessarily  vitiate  the  security  throughout,  if  the  document 
consists  of  several  distinct  contracts  and  considerations,  some  leiral 
and  some  iUegal  (v).  But  where  they  are  not  distinct,  but  depJn- 
dent  on  each  other,  the  whole  will  be  bad  (x). 

The  common  example  of  this  kind  of  security  is  where  a 
mortgage  or  annuity  bond  or  deed  is  given  to  a  woman  in 
consideration  of  illicit  intercourse  with  the  grantor  or  oblif;or. 
The  instrument  is  void,  both  at  law  and  in  equity,  where  the 
consideration  (whether  performed  or  not,  and  though  partly  for 
value),  is  wholly  or  in  pari,  for  future  illicit  intercourse,  or  for  ^\in<i 
facilities  for  obtaining  or  carrying  it  on  (y).  Where  the  securitv 
is  given  as  a  considerafion  for  past  cohabitation,  or  during  its  con- 
tinuance, either  simply  or  in  such  a  form  as  to  induce  the  woman  to 
put  an  end  to  rather  than  to  continue  the  connection,  it  will  be  fiooil. 
though  the  connection  continue  after  the  date  of  the  security,  unless 

l'\  K'^^*^?Z^.  ^"L^'^f  *'  ^''-  »*  ^'P-  ^"'PV  *  Ch4,plin.  L.  R.  7  Cb.  289. 
(»)  33  &  34  Vict.  c.  28  (The  Attorneys  and  Solicitora  Act,  1870).  ».  IB. 
(f)  Sheehy  v.  Shfehy.  [19011  1  Ir.  R.  239. 

T.*li  R^e^""''"  ^"  ^^""-l"^^!  ■  K.  B.  746  at  p.  753:  Browne  v.  Bailty,ii 
(.V)  Oroy  Y^aM.VM,  r>  Ves.  286;  BuUmore  v.  WiUyams,  32  Beav.  .'574.  Fh,lU,.-. 
V.  Prcbyn,  [1809]  1  (  h.  811.  But  conf.  Ayfrst  v.  Jenkins,  L.  R.  I«  K.,.  27.-..  «h.n 
a  (icttl('m<iit  on  the  wrasmn  of  a  marriafte  with  a  ilcceased  wife's  nxter  "aa  held 
to  bi'  kiwmI  on  llic  L'niui.<l  that  it  wan  a  sr'ft.  and  nut  a  ■«■.•--■  f;-.ntrB.-t, 
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it  be  shown  that  the  continuance  wan  th^  r»-i  j 

Dirtinctions  which  appear  t^havThJn      a  ^^^d^^ation  (^).   Para^jj^ 

the  consideration  wL  ."  ™**^®  '"  «"^"«'- «««««.  where   4«-444 

.u^ed  ;  and  the  dictun.  (6).  Jtl£;h^    e  ^^^^^^ 
norehefh.8  pergonal  representative  mi^ht.  ha^  been  ove^edtc) 
A  party  to  the  contract  may  now  have  discovery  in  aid  nf  S  f  '  '' 
.««njt  an  action  on  an  i„«tru™ent.  upontZZlt^^^lttZ 
eonaderation  doeH  not  appear,  unless  the  discovery  be  sm It  S 
.  p«^c.pator  who  by  giving  it  would  be  exposS^t.  l^tL'^T 
And  he  may  have  f u  1  relief  in  equity,  unless  his'cTbe  SxTuT^th 
.,mpla.nt«,  contaminated  with  the  original  immoral  purZeferor 
unle«  the  .llegal  consideration  is  so  apparent  on  the  ^1/;^ 
document  that  it  would  be  held  void  at  Inw  ,„  i        j    .,      \ 
statements  in  the  pleadings  m      In^    V     '  '"^'''P^"der*V  of  the 
I  L..C  pieaain;?8  (/).    And  a  transaction  which  han  h«.n 

.i»  v»d,  «  contrary  u,  L.  S  L  *lCt.T.rV'?  ^-- 

..«„„»g^b,  public p^cy.  Such  »:uS"r;r„ric;3 

nin>ed(A) ,   and  it  la  said  that  if  thev  are  »«■  «ll  no«  ui      / 

ta.«..,  i.  ^  „„,„  b,  ao.c  with  .%.xi  „::S!,1,7: 

tlimdi.     Thi,i  rule,  however,  does  not  necesmrilv  inv.M.. 
a^ment  „.de  by  both  the  pe„o„,  .bou'rl' "t  "  .  "o 

i'liS'.'S:;.:,^?;™'  is  *»■ '«» ^  <»""»«" ..  j<.™.,.  » vw  «, , 

(»)  Id.  2  V«»Ti.  at  p.  188. 

(J  ftr  I^rd  Skbobn.,  ^y,rrt  v.  y«i.„,,  l.  R.  16  Eq   275 
(•)  Franco  v.  BoOon  3  Vm    Tim   ono       n     '         ""  '"  "-H-  ^10. 

W  &%  V.  C»«<er,  6  Be»v.  103. 
(/)  «wj<*  V.  Oriffin.  13  Sim.  245 

(*)  Drury  V.  J!/oo*e,  1  Vern   411-    «<»»<,;. i  n 

«^'  ft.  i.>ra  H.Hr  *,o„.  Co/,  v.  «*«,„.  ,  VW  .S-n.  at  p.  507. 
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445.  The  same  policy  invalidates  securities  made  as  a  reward 
for  the  use  of  influence  over  any  person,  to  induce  him  to  dispiw 
of  his  estate  for  the  benefit  of  the  maker  of  the  security.  But  in 
this,  as  in  some  cases  of  marriage  brocage  securities,  it  may  \» 
that  the  plaintiff  will  not  have  costs,  because  he  is  varticeu 
criminu  (/).  " 


STJ/SS      ***■  ^^°  *^®  ^"^  principle  of  pubUc  poUcy,  securities  Kivin 
offloea.  '°^  obtaining,  or  for  procuring  the  sale  of,  a  public  office  of  trust, 


are 


ScooritiM  for 
bettinjcor 
gmming 
timnaaotiona. 


''/J  A' 


void,  whether  the  office  be  or  be  not  one  the  sale  of  which  i«  forbidd. » 
by  statute  (m)  (458). 

447.  By  the  sUtute  6  4  6  Will.  4,  c.  41,  it  was  in  eflect  enacted 
that  every  note,  bill,  or  mortgage,  the  whole  or  part  of  the  con- 
sideration  for  which  was  money  or  other  valuables  won  by  gamintt, 
or  playing  at  or  betting  on  any  games,  or  for  the  repayment  of 
money  knowingly  lent  for  such  gaming  or  betting,  or  at  the  time 
or  place  of  such  play,  to  any  person  gaming  or  betting,  should  be 
deemed  to  have  been  made  for  an  illegal  consideration.    Under 
certain  Act8(n),  partially  repealed  by  that  Act,  not  only  Mich 
notes  and  mortgages,  but  also  bonds,  judgmentu,  and  other  lecmlm 
for  a  like  purpose  had  been  made  void ;  and  it  has  been  intimated 
that  although  not  expressly  referred  to  in  the  Act  of  Will.  4,  they 
are  impliedly  covered  by  it  (o).    The  object  and  result  of  5  4  ti 
Will.  4,  c.  41,  was  to  safeguard  bond  fide  purchasers  for  value  (if 
such  notes  and  mortgages  without  notice  of  the  illegal  considera- 
tion, such  purchasers,  however  innocent,  being  under  the  former 
Acts  deprived  of  the  benefit  of  such  notes  and  mortgages.    The 
Act,  ill  order  to  preserve  the  invalidity  of  such  documents  as  between 
the  original  partiea,  provided,  that  if  any  person  should  pay  to  an 
indorsee,  holder,  or  assignee  of  such  note,  bill,  or  mortgage,  the 
whole  or  part  of  the  amount  thereby  secured,  the  money  was  to 
be  taken  to  have  been  paid  on  account  of  the  person  to  whom  the 
security  was  given  upon  such  illegal  consideration,  and  to  be  a  debt 
due  and  recoverable  by  action  from  him,  to  the  person  who  should 
have  paid  the  money.    By  a  subsequent  act,  (8  &  9  Vict.  1. 109),  all 
contracts  or  agreemenus  by  parol  or  in  writing  by  way  of  gaming 
or  wagering  were  declared  void.    And  it  was  enacted  that  no  suit 
should  be  brought  in  any  court  of  law  or  equity  to  recover  cny  money 
or  valuable  securities  alleged  to  be  won  upon  a  wager,  or  which  .shall 

(/)  Debenham  v.  Ox.  1  Vcb.  Sen.  275,  distinguished  in  h,ggins  v.  Hill,  56  L  T. 

(ra)  Law  V.  Law,  3  P.  Wms.  391  ;  StaekpoU  v.  Earle,  2  Wiis.  IS"?. 

(n)  16  Car.  2.  c.  7.  s.  3 ;  9  Anne  c.  14  s.  1. 

(o)  Hawter  v.  HaUtu^U.  25  L.  J.  Ch.  558.  Whether,  however,  a  bon<l  or  iu(l^)i:t 
(not  being  mentioned  in  the  Act  of  WiU.  4)  u  Ulegal  now  that  the  statutes  of  lar. 
if  'Si,  ^°  ***  repealed,  Quare  ;  see  per  Sir  K.  PAL.MEl^  arguendo  Bubb  v.  YelKrton. 
I„  B.  9  Etj,  at  p.  472. 


cur.  «.]      ILUIOAL  0«  IMM..KAL  C(«,101!»AI,u!,. 

ilKt  bwD  deporited  to  .bide  ths  event  of  .  w.™r  „™  .    .        , 

•Ihct  o(  thu  proviMon  wu  only  to  in.ke  .  i.,Sr.^,\-  i  ■ 
•l-a^  by  it,  but  not  to  m.J itJlS      '  ".'7'  "'"'  '■"*  " 

,.p»hibited  by  .riot  .Ueu^;;^''  '•'  "— *  W  ^  b-^  tbi. 
Tie  teinedy  imder  tbe,»  A,  f,  i.  not  eonSned  to  conrt.  of  Uw  (.1 

Bot  If  It  were  lent  under  sn  agreement  th.»  tk.  i.  .     i.  "'"''"'"'■ 
M  ol  it,  tbe  »cnrity  .ill  be  ET  I,  k!  t     u  t^^  **  P""" 

|^«cujeu.oney..^d.ob.^t,'l,JLti„^:rir.^ 
»d_o.h»  b.bU.t,ee  .ri»ng  fcon,  tbe  non-pay^'^ent  o,t:fuXt 

jru£„td?:::-Li:tSLtLtertbrsr 

l«ikn.ptcy  of  the  debtowT  "wbtor.  oppoeition  in  tbe 

.^«hLild'.^;X  Sd  i^lX^u^Jlt  T'f  ""■" 

i>2  Section*  16,  18. 

'*]  r'!;Z.6  a  S  238  VeJto»  f^ET  T \.^*l?^'  "  C.  B.  (n.s.)  316; 
'«  -here  the  tr.m«ction  k  iU^gt/.l^d  subl^'i.  ^l^'  '='•  *"°'  »»>«  'li*""*'- 
>  a  &  BL  M2.  ^    '    ""  ™*'jeot  to  penalties,  «ee  ifwAtr  v.  iSr«foe» 

(')  M  Vkjt.  o.  9. 
(»)  18  Qto.  2,  c.  34. 

^»lSTmb^i^'''T  *  "^'^  '""«  '  -'•'«'««-  '•  -B**t»  3  A.u,t  634     ff    .. 
•tttl.  Aj  to  the  recovery  of  securitiaad^rjlk^^u  v     I  ^'"■**'"  '•  ^i'"'*.  Younjre 

(y)  ^fltiaon  V.  i)ow«m,  4  B.  &  Aid   601  •    linn.l 

U)  Toftraw  V.  ineman,  4  Tjt   180  '   ^       "'^  ^"^'^'  ^  ^^8-  «»• 

>j«,ff^;r;r,^^^'\iP-  Wm^  768=  CWi-,»o/<v.fl.„-w.  OT  u  ,«.,. 
»«*'.  4  y.  &  ^"  424.     ■'    •'•--"™^"  '•  ^'•"•^/.  «:i  Ves.  581  ;    Kndl^  v. 
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amount  received  in  "espeot  of  such  security  ban  been  allowed  to 
be  recovered  by  the  trustee  of  the  bankrupt  debtor  (b). 

440.  Although  the  lender  of  the  money  to  a  trader  under  a  con- 
tract that  he  shall  receive  a  rate  of  interest  varying  with  the  profits, 
or  a  Hhare  of  profits,  cannot,  by  ss.  2  and  3  of  the  Partnership  .\ct, 
1890,  recover  his  Tirincipal  or  the  profits  or  interest,  on  the  bank- 
ruptcy of  the  trader  until  the  other  creditors  for  valuable  coruideta- 
tion  have  been  paid,  the  Act  does  not  deprive  the  mortgagee  uf  hi» 
right  to  the  property  mortgaged  to  him  ;  and  the  trustee  in  bank 
ruptcy  can  only  get  possession  of  it  on  the  usual  terms  of  redenip- 
tion  (c). 

460.  Securities  for  the  payment  of  money  to  persons  who  would 
be  injured  by  the  passing  of  a  private  bill  through  Parliament,  in 
consideration  of  the  withdrawal  of  their  opposition  to  the  bill,  are 
not  illegal  {d). 

461.  A  debt  arises  by  robbery,  from  the  robber  to  the  person 
robbed  ;  the  civil  remedy  of  the  latter  is  suspended  until  the  con- 
viction of  the  offender,  but  the  debt  is  a  good  consideration  for  a 
security  made  by  him  before  that  event  for  the  sum  stolen  (e). 
.\nd  though  the  giving  security  to  a  person  who  has  honoured  a 
bill  to  which  his  name  was  forged,  in  order  to  conceal  the  crime,  i>. 
against  public  policy,  the  security  cannot  be  impeached  by  the 
debtor,  who  is  in  pari  delicto ;  or  by  his  trustee  in  bankruptcy,  who 
has  no  better  right  ( / ). 

452.  A  security  given  in  consideration  that  the  grantee  shall  ceaM> 
to  do  an  illegal  act,  is  not  on  that  account  illegal ;  but  as  there  is  no 
valuable  consideration,  the  transaction  is  merely  voluntary  {g). 

Skotion  IV. 

Of  Seoupltles  which  are  AfTeoted  by  the 
Nature  of  the  Seoupity. 

Sub-section  (1).— Of  Securities  upon  the  ProfiU  of  Offices. 


Sak  of  pMie  officu 

Steuritiu  m  pen*ion$,  pay,  tte.,  of  officer*  of  the  Crown 
Seeurilies  oh  emolumentt  of  eUrk  of  peace  and  jwigu 

SteurHite  upon  feUow»hip»,  tie 

SteurUitt  on  aUowanett  made  to  eommiOet*  of  lunatic* 
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(6)  AUager  v.  Spalding.  6  Scott  204. 

(e)  Exp.  Sheil,  Re  Lonergan,  4  Ch.  D.  789 ;  Frouxk  v.  WiUianu,  66  L  J.  Q.  B. 
02 ;  Badeley  v.  Consolidated  Bank,  38  Ch.  D.  23& 

(rf)  VauxhaU  Bridge.  Co.  7.  Earl  Spencer,  J»o.  64 ;  see  Lord  Ptirt  v.  Eatkn 
Counties  Bail.  Co.,  I  Ry.  C«8.  462. 

(«)  Chowne  v.  Bayli*.  31  Beav.  351 ;  see  Dudlen,  Uc.,  Banking  Co,  v.  8piUU.  I 
Johnfi.  ft  H.  14. 

(f)  Be  Maplthatk,  Exp.  Caldecott,  4  Ch.  D.  150. 
(.j)  AWfW?5  V,  R'-ihtrs,  !0  Jur.  j.N.s.)  Oi3. 
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Sou  far  musk  tUUmtntt  art  valid    ..  **® 

A  mm  ojf^  to  ineumbtr  it  nd  M  QtUmpt  ..         i** 

8uB-8wmoN  (1)._0/  &cttn/»«  upo«  <A«  ProJU,  of  Offices. 
468.  The  sale  of  pubUc  offices  is  malum  in  ,e,  independent! v  nf  *uu   / 
t  .  ^Utute  law  (A).    But  by  a  sUtute  of  Edwari  6  aTr^^ance   ^  office 
of  wj office  concenun«  the  adn^inistration  or  execution  of  j"atTce 
or  «.y  service  of  trust,  or  the  receipt,  control  or  payment  of    he 
fang  a  revenues  or  customs,  or  the  custody  of  fortress    or  the 
i^JlaLT  L°"*?  '"''''  "'^'^  ^^"^  *°  be  adminislri^^ 
with  an  exception  m  favour  of  offices  of  inheritance,  and  of  the 
keeping  of  parks  or  forests  (,).    This  Act  (preserving  th;  except  on«) 
w«  afterward,  extended  (*)  to  Scotland'and  IreLd.  and t  :^ 
office. m  the  gift  of  the  Crown,  civil,  naval,  and  military  comtoial.^ 
.nd  employments  under  the  control  of  the  different  officers^f^tate.' 
464.  Other  statutes  {/)  declare  to  be  void    all  iu«iar,m«„f      * 

23';:;^"  '"•^  -''-'  "  disabled. tlTr'T^TaUSS:"' 
Mldiars,  and  of  any  pay.  pension,  allowance,  or  relief,  payable  T' '*"•  °'. 
to  any  officer  or  person  who  has  served  in  the  king's  fore  s.Tany  t^  "'  " 
widow  of  any  such  officer,  or  any  person  receiving  any  al  owance 
or  pension  on  the  compassionate  list,  or  any  pensio'n.  Iwanleo 
relief  ID  respect  of  any  military  service.  «'"wance,  or 

AsBignments  or  contracts  of  or  in  relation  to  any  naval  pension 
j^owance  or  half-pay.  by  an  officer,  seaman  or  ma^Ie  Tcer^ 
widow  or  holder  of  allowance  from  the  compassionate  fu^do 
of  any  pay.  wages,  bounty,  money  grants,  or  other  allowances  "n 

(*)  Slactpole  V.  Sarle.  2  Wils.  133 
-"Ct  i&Z^: i i,S  !^  »•  ■■  »•  -  ' .  8'.  ■-  B.-  *.t  .872,  IKo.  2., 
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the  nature  thereof,  for  services  in  the  naval  or  marine  forces  to  , 
subordinate  officer,  seaman  or  marine,  shall  be  void  (w). 

The  accruing  full  (n)  or  half-pay  of    military  or  naval  offic. 
m  the  service  of  the  Crown  (844)  cannot,  for  reasons  of  nubii.^ 
policy,  be  assigned  by  law  (o) ;  because  the  alienation  of  the  stipen. 
of  officers  and  others  in  the  public  service,  who  receive  allowance 
upon  the  terms  that  they  are  to  remain  liable  to  serve  the  Crow 
when  required,  would  prevent  their  prompt  attention  when  thev  are 
called  upon  to  fulfil  their  duties  (p).    And  an  allowance  to  a'cirl 
servant  of  the  Crown  on  the  abolition  of  his  office  under  4  &  5  \\i\]  ^ 
c.  24,  IS  in  the  same  position,  the  recipient  being  still  liable  under  th. 
Act  to  serve  the  Crown,  and  being  in  fact  still  in  its  service  thou-l. 
without  special  duty  (q).    But  pensions  given  entirely  as  compensV 
tion  for  past  services  are  assignable  (r).    And  pensions  to  an  offitn 
of  the  late  Indian  navy  (s),  or  of  the  forces  of  the  East  India  Companv 
before  they  were  transferred  to  the  Crown  (t),  or  to  a  quasi  public- 
officer  m  consequence  of  an  alteration  in  the  law  which  has  deprivpd 
him  of  his  emoluments  (m),  might  also  be  assigned,  there  bein.^  ii,, 
statute  to  the  contrary,  and  no  duty  being  implied  with  which'thM 
assignment  would  interfere.    And  since  the  transfer  to  the  Crown  oi 
the  forces  of  the  East  India  Company  (x),  an  assignment  of  a  pension 
granted  to  an  officer  of  the  company's  service  has  been  supported 
on  the  ground  that  not  having  been  granted  by  the  Crown,  or  taken 
from  moneys  under  the  control  of  Parliament,  the  assignment  wa^ 
not  w^hm  the  mischief  of  the  statutes.    But  the  observations  of 
Lord  Westbury,  C,  on  the  hearing  of  the  appeal,  and  the  compromise 
of  the  case  by  his  desire,  make  it  doubtful  whether  the  decision  would 
have  been  supported  (y).    Prize  money  is  not  within  the  prohibition 
and  an  assignment  even  of  the  captor's  inchoate  or  possible  interest 

(m)  28  &  29  Vict.  c.  73,  ss.  4,  5. 
(n)  Barwick  v.  Reade,  1  H.  Bl.  627. 

^oMan,  3  «os.  &  P.  328.  And  as  to  pledges  or  sales  of  officers'  commissions  and 
half.pay  see  CoZZycr  V.  FaUon,  Turn.  &  Russ.  459;  L'Estra^ige  v.  UE^mZn 
Beav.  281 ;  Sotmrset  v.  Cox,  33  Beav.  634 ;   Price  v.  Lovett,  15  Jur.  786 

ip)  Grenfell  V.  Dean  and  Canons,  etc.,  of  Windsor,  2  Beav.  at  p.  549  •  Stone  v 
Lidderdale,  2  Anst.  533 ;  McCarthy  v.  Ooold,  1  Ba.  &  Be.  389.  ' 

(?)  Wells  V.  Foster,  8  Mee.  &  W.  149. 

(r)  Id.,  per  Pakke,  B. 

OB  ^V,\^:f'  ^  ^  ^  \f^  \^^-r,  (Di«ting«i«hed  in  Lucas  v.  Harris  18 
V.  a.  D.  127.)    hee  James  v.  Elhs,  19  W.  R.  319. 

(t)  Heald  v.  Hay,  3  Gift.  467. 

(u)  Spoonfr  v.  Payne,  18  L.  J.  Ex.  401. 

{x)  21  &  22  Vict.  0.  106  (1858). 

JjiL^rZT  Lf  Tl!!'  *  ?l^-  '■'^^-  ^  ^^^e  military  pension  granted  by  th. 
»rn3I  f^  "  Mf  1°*  ^^^"^  *°  ^^^  i^signees  on  the  bankruptcy  of  the  pen- 
H,P  J^X  f  K  ""''  V'",-  "u'J*  ^^"^8  erant^d  under  the  common  seal  of  the  compVnv 
/  X^f  5  Bin  '  N  C   "go')  "  "  '°"*  °'  "^^  ^°'  ?*>•-«»*  °f  •*•     <«'■*-«  -  ^-' 
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...  £.0 

m  it  before  ^rant  by  the  Crown    n/iii  k«  .    ,  . 

.in  assignnxent  of  a  rLcabt  p!n;ion\Jlr7       '^  '"  ''^"'^  ^^^-   ^^^"^^ 
the  loss  of  a  civil  office,  has  Le  ,  Z'^fr   1*'  compensation  for   454-457 
rights  of  the  Treasury  ToiZ  Z^A,  7^l'^^'''  P'"'^"^''^  *°  ^^^^ 
th'e  office  was  held  (a)     Ithas  bee„  t  ^^  ^t  ^^^ ^*™«°*  ^^  which 

^antedforthesuppL  ofac^^dty  anSa.  "^"^  "  '"  '  P'""°" 

although  in  the  !L  which  rSlhe  q^tir^^^^^ 
.Tantee  and  his  successors  had  hZT  ^^,'''  Y"^  receipts  of  the 
proper  discharges  for  tre "ensfon  ^j   ^'"""'^  '^^^^"^  *«  ^^  *1^« 

Bat?wa?hXtTtreli:r^^^^^^ 

courts  in  India  of  f  ),^ ,««     '-'"ment  by  a  judge  of  one  of  the  .supreme  T*?'"""*'"*" 

,!.«».  of  offlce,  t  valid  ;:?;'f,^f:"r''''''t  "■''"''■'■  '""^ 

tb.  lite  of  the  jud<.e,  it  was  not  !„  ,    •  "  P'^"*  <'™"'S 

■he  statutes  of  Bd;%  1749  ors"?""""'      ""^  '""^  ""■'" 

4.*^,,ow,ii;:liitrhXr°,h''°  r*"  '*'"-  "™— 

dmsions  upon  applicatiMTL  „t        .u       .'"''"'*  "'  "onSictins  T  '*"• 

*^«i  ^/cosriurrrifL^r  ,^d  r/Xt-r 
:^tturpSo^a^lrp:?tr'-~^^^^^ 

b.i.5  so  slight  tlu.t  no  qSnrl'SLTr"^''' ''"''" 
*h  the  validity  of  the  assi^enl  "^  And  s^  ri'  °T  "f!?"' 

0.  «ne  .tvicel  ttt^a^r? rhTu^vlh '''"^°=' 
of  no  benefit  to  the  public     But  a  m^rf  x  ^  ^   ''^  ''^°°"  ^« 

^.ds  helou^ug  to  it-ca^ot  Stlre^tr^lrnTS  ""'  "' 
being  only  the  name  of  an  ecoV  astical  ZsT  a^-'  '  '"'°'^ 
kviug  no  property  in  the  l.n"s  (il)  """"  "'  " 

J^iutiri^:orn,:S:,rxi"ir  °°  -"r-  "s— - 

•Mrs  of  it,  although  it  h.  B    j        .,        """"""e  "self  or  the  «"•••«"» 
.  although  ,t  be  fixed  partly  with  .  view  to  hi,  „„„  SS,L. 

c)  Palmer  v.  fia/e.  6  Moore,  28 

(rf)  4ritt«An«<  v.  Norton,  5  Moo  P  P  2in      4    .      ■  -, 

nc,«  see/n^  ^.  East  MiaCo^'lTCBL  \f^'^  superannuation  allow- 
tMn,  t'  ^**!""S  aUowance  to  oivU  servant  of  F'«f?-/T*'''  ^^  ^^'y.  L.  R.  7 
">  ^Jee  m  bankruptcy,  and  cannotZ  teken  ^  ^eou^l'n''"'"^''"^  ^°''  °°*  P-^ 

■>•)  ^  d.  B„... ..  if.,.:  1  m!  .t  o^'ofr^-  '''• 
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Pm^agmpha    benefit ;   for  it  is  still  made  to  him  for  a  definite  purpose  and  in  a 
467     489   fiduciary  character,  and  the  court  always  has  power  to  revoke 
or  deal  with  it  ab  initio,  so  far  as  it  has  not  been  actually  paid  (i). 

Sub-section  (2).— 0/  Securities  upon  Ecclesiastical  Benefim. 

468.  Although  a  mortgage  of  an  advowson  is  still  permitted  bv 
s.  1  (7)  of  the  Benefices  Act,  1898  {k)  (at  all  events  where  more  than 
12  months  have  elapsed  since  the  last  institution  or  admission  to  the 
benefice,  and  subject  to  registration  in  the  diocesan  registry  within 
one  month  from  its  date  or  such  further  time  as  the  bishop  may  think 
fit).  Yet  mortgages  of  or  charges  upon  the  jn-ofits  of  the  incmibent 
are  forbidden  {I)  except  for  certain  purposes  specified  in  Gilbert's 
Acts  and  the  other  Acts  mentioned,  supra  (350-358).  The  pro^ 
hibition  extends  to  a  mortgage  of  pew  rents  of  a  district  church  under 
the  Church  Building  Acts,  although  they  are  payable  to  the  Church- 
wardens (m) ;  but  not  to  an  annuity  granted  to  a  retiring  incumbent 
under  the  Union  of  Benefices  Act,  1860  (n),  although  it  does  extend 
to  a  pension  granted  to  a  retiring  clerk  under  the  Incumbents 
Resignation  Act,  1871  (o). 

Sub-section  {3).— Securities  upon  Property  which  is  forbidden  fo  be 

Incumbered. 
459.  Property  cannot  be  given  to  a  man  beneficially,  with  a 
proviso  that  he  shall  not  have  the  po.ver  of  alienating  or  incumber- 
ing it.  Such  a  proviso  would  be  repugnant  to  the  gift  and  void  (»). 
There  is,  however,  an  exception  to  this  rule  in  the  case  of  married 
women  upon  whom  property  is  settled  for  their  separate  use  in 
equity  (306),  and  who  may,  by  the  same  instrument,  be  restrained 
from  alienating  or  charging  it  during  coverture  {q).  The  restraint. 
however,  is  inoperative  during  spinsterhood  and  widowhood  (r), 

(«■)  He  Weld,  20  Ch.  D.  451. 

(k)  61  &  62  Vict.  0.  48.  But  such  a  mortgage  (a  precedent  of  which  will  be 
found  in  Vol.  8  of  the  Enoyolopsedia  of  Forms,  etc.,  p.  673),  is  not  a  satisfactory 
security.  The  only  ways  of  enforcing  it  are  sale  or  foreclosure,  and  a  sale  cannot 
be  made  by  public  auction  unless  the  mortgage  also  comprises  a  manor  or  an 
estate  in  land  of  not  less  than  100  acres  in  the  same  or  an  adjoining  parish  (Benefice* 
Act,  1898,  sect.  1  (2)).  The  mortgagee  cannot  present  to  the  living  as  that  noulil 
be  a  profit  which  it  would  be  impossible  to  account  for  {Amhurst  v.  DaiHiwi 
2  Vem.  401 ;  Oubbans  v.  Creed,  2  Sch.  &  Lef.  214,  218 ;  Welch  v.  Bishop  of  Pclfj- 
borough,  15  Q.  B.  D.  432).  Moreover,  owing  to  the  unfortunate  phraseolojv  of 
sub-sections  (3)  (c)  and  (6)  of  section  1  of  the  above  Act,  doubts  have  arisen  in  some 
minds  (although  the  Editor  does  not  share  in  them)  whether  such  a  security  is 
free  from  danger  in  relation  to  interest  on  the  loan. 

(/)  13th  Eliz.  c.  20,  repealed  by  43  Geo.  3,  c.  84,  but  revived  on  the  repeal  of  the 
latter  statute  by  57  Geo.  3,  c.  99,  and  see  1  &  2  Vict.  o.  106,  sec.  1,  and  37  &  38  Vict. 
c.  96,  Sched. 

(m)  Exp.  Arrowimith,  He  Leverson,  8  Ch.  D.  96. 

(n)  McBean  v.  Deane,  30  Ch.  D.  520. 

(o)  34  &  35  Vict.  c.  44,  sect.  10 ;  Oaihereole  v.  Smith.  17  Ch.  D.  1. 

ip)  Brandon  v.  Robinson,  18  Ves.  429. 

Iq)  TvlUU  V.  ArmMrnm,  9  L.  J.  (N.s.)  Ch.  41. 

ir)  lb. 
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and,  moreover,  can  nnw  k..  j-  ^^ 

-y.  if  it  thinks  fit^Xre^-t^Ta:' tl'the'^*  ^'^  ^°""'  *^  --^ 
benefit,  by  judgment  or  order  ^TlJ  '°"'*  *°  **«  ^"^  her   40a!:Sl 

m  any  property  W.    where,  tLeTefore  ,w„T''-^^°^  ^^^  interest  court  can 
anticipation,  she  can  nevertheJessZl        ^'^ ''  restrained  from  «|!«« 
as  she  has  no  husband  in  e^^Z^ut^"  '"^  '^'''^'"^'  ^  'o'^g  ' 

capable  of  making  one  unle^  bv  t'hp  T^  ""'"^""^  '^'  "  '«- 
-eraint  applies  not  only  to  one  but  Z  "  ''  '^'  '''''•  ^he 
be  restncted  to  one  (t).  '  ""*  *°  "^^^^  coverture,  unless  it 

460.  But  although  a  man  or  =. 
restrained  from  aUenating  pl'i^^rrt'  "''"*'^'  ^«°-^  beButp^pen, 
may  be  settled  to  the  use  of  ortn  tnL  f        '"    '"  °'  ^""'  P^-^Perty  --y^      ' 

^aJ^nate  or  incumber  it,t"b:  or  btZro\r?^ 

0  the  use  of  or  in  trust  for  some  0*},^.         ^       *^^  ''^^'  «'»'^  then  ^««»Pt«  to 

hnutation  or  contract,  under  which  tb^  If!  ^  '"^^'^^  °f  some  then  over. 

■n  the  subject  of  it.  is  made  to  ctt  u^n  t    ''  ^°*"''*  °*  *^«  ™«J^«^. 
to  create,  an  incumbrance  there^r  ^  '''"*'°^'  '^^  ^^en^ptin^ 

^^t*  ^S;ir;::^:t  ^^^  -  of  ^.z^.^.,.,  how^.. 

13  Ehz.  c.  5,  a  person  may  lawfully  setH.  i,        *^**  °«t^thstanding  r«e.nents 

unt.l  attempted  aUenation  or  unii  ttrr"^?^^^^^ 

othermeansthanbankruptcycrjt   2    \    ^*"'"**^°°'  ^  «">' 

and  may  thereby  effectual  chTatT^^'^"'^^^°*"«^"*°^). 

"ed;tor(.).     With  unfeigned  rLpect  LT;*?^^^  '"^  ^^^^^-^ 

decided  this  case,  and  for  the    uthoi.      •       1'"''°'^  ^""^^^  ^ho 

was  fomided,  it  seems  difficult  tl^ZZ  'V^''^  ^^'  Judgment 

-.  and  in  a  more  recent  cat  befor.  .T^'n'^^  ^°^  *h«*  -oZ  be 

pted  (,)  out  by  CozenlffZutl  t^T  °'  ^P^^^'  '*  -«« 

1-7  ongmating  summons  in  the  matttof  .1   ^  '"^'  P^'°*  (^«^««d 

'^as  as  to  the  inherent  validity  of  !    i       '™''^  '^  ^^  ^^''"oW 

the  h,.band.  and  that  the trger  '    eft      "''  "'^  *"^"*«°'^  by 

void  against  the  husband's  creXrs^?   "."'  '"  ^^«*^«^  '"*  ^a; 

'^^  not  raised  or  discussed.    A„Xwwl'        '*'*"*'  °^  ^"^^^eth 

P^-..onhimself  until  ^„,.;-:-^^^^^ 

'"•l  cases  there  oif  J  ;pH  ff-  n  ,  ''„^*'*  '  ^^  ^«i"-.»'.  rr«^.  r    p    ,     ,, 
^  »«.  tfrw  V.  Zfolfa;^^.  f  1902]  2  Ch.  at  p.  367. 
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to  show  so  fraudulent  an  intent  as  to  be  void  under  13  Eliz 
c.  5  (z). 

462.  Where  the  prohibition  extends  to  an  attempt  to  incumber 
a  forfeiture  is  only  created  by  an  act  which,  but  for  the  prohibition 
would  have  the  effect  of  an  assignment  or  security  upon  the  property. 
An  offer  to  give  a  security  will  not  create  a  forfeiture,  much  lef.s  the 
expression  of  a  desire  to  create  an  incumbrance,  and  the  taking  advice 
as  to  the  power  to  do  so  (a). 

463.  In  construing  these  provisions,  the  question  is,  whether 
the  event  has  occurred  upon  which  it  was  provided  that  the  property 
should  go  over.    Where  the  terms  of  the  prohibition  are  contained 
in  a  covenant  by  a  lessee,  a  covenant  not  to  transfer,  a,ssi<Ti,  or 
otherwise  part  with  the  demised  property  or  the  lease,  is  not 
broken  (6)  by  a  deposit  of  the  lease  by  way  of  equitable  mortgage ; 
the  object  of  such  a  covenant  being  only  to  restrain  the  alienation  of 
the  legal  interest,  to  the  prejudice  of  the  lessor ;  and  the  depositee 
may  obtain  the  usual  order  for  sale  in  bankruptcy.    So  the  contract- 
ing and  non-payment  of  debts,  and  the  giving,  as  collateral  security, 
a  warrant  of  attorney  or  cognovit  under  which  judgment  is  entered 
up,  and  execution  issued,  is  no  breach  of  the  covenant  not  to  en- 
cumber (c),  for  the  reason  already  noticed  (491),  that  such  a  security 
(when  given  bona  fide  and  not  for  the  purpose  of  evading  a  restriction 
upon  alienation),  does  not  differ  in  character  from  an  adverse 
judgment ;  and  because  non  constat  that  the  property  will  be  taket 
under  that  judgment.    The  same  result  follows  also  where  the 
covenant  does  not  extend  to  the  doing  of  any  act  whereby  the 
property  may  be  incumbered,  because  the  giving  such  security 
does  not  amount  to  a  direct  charge  of  incumbrance.    But  the  filin" 
a  declaration  of  insolvency  is  a  breach  of  the  covenant  (d) ;  and  an 
equitable  mortgage  by  deposit,  coupled  with  a  warrant  of  attorney 
under  which  judgment  was  entered  up,  and  execution  issued,  has 
been  held(c)  to   determine  the  interest  of  a   devisee  under  a 
conditional  limitation,  by  which  the  estate  was  to  go  over  if  the 
devisee  should  dispose  of  or  sell  the   property;    because  these 
being  voluntary  acts,  which  give  the  creditor  a  specific  lien,  and 
a  right  to  sale  in  equity,  and  show  a  purpose  to  part  with  the 
possession,   the  judgment  and  execution  had  not  the  adverse 

(«)  Eigginbottom  v.  Holme,  19  Ves.  88 ;  Se  Pearson,  Exp.  Stephens,  3  Ch.  D, 
807  ;  but  distinguish  Mackintosh  v.  Pogose,  [1895]  1  Ch.  505. 

(a)  Graham  v.  Lee.  23  Beav.  388 ;  Jones  v.  Wyse,  2  Keen,  285. 

(6)  Doe  d.  Pitt  V.  Hogg  1  Car.  &  P.  160 ;  Exp.  Drake,  1  Mont.  D.  *  De  G.  539; 
and  see  Doe  d.  Ooodbehere  v.  Sevan,  3  Mau.  &  S.  353. 

(c)  Doe  d.  Mitchinwn  v.  Carter,  8  T.  R.  57,  300 ;  Croft  v.  LumUy,  5  EI.  &  Bl. 
648,  682  ;  Aviscn  v.  Holmes,  1  Johus.  &  H.  630 ;  Seymour  v.  Lucas,  1  Dr.  &  Sm. 

(d)  HiU  V.  Vowdery.  1  H.  &  N.  360. 

(e)  Doe  d.  Norfoik  v.  Hawke,  2  East,  480. 


'"''  "''^  ^^^TnMSTB    rrpox  ALIENATION. 


•charging  order  under  1  &Tv  f  ^  :^^^^^  Judgments.    And   Par. 

I^^einterest.  whichi^^adedeteriinabieii^^^^  H.  will  determine  a   46* 
of  an  act  by  which  it  should  he^:^CJ':;^l^-^on or .nSenns 

464  A  petition  for  adjudication  in  T  L!  '' '°  '^"^'^  ^^^• 

/"^•^  alienation  within  thT^^Z'l  ^"'^"P*«3^.  causes  a  primdEB^t  , 
operation  of  law."     But  the  forfeitu^Jr^  "'  ''^  ^^^^^-^^  -V  ^«S^pW 
bankruptcy  be  annulled  and  T^^  X    ^  °°*  ^'''^^  effect  if  the  :''*''  ^ift"^ 
ruptcy  there  h«.,  W„    '  *f_    '^^"R  *he  continuance  of  fK»  r.:.'T!°?.„  , 
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character  which  is  uau  ?I    ' 


-r-- ,^  ,^„         ^^^  ^    f     ,  .       ■         ^ "I   ueiauit  or  by  banirnptoy 

bankruptcy  be  annulled  and  A»^^  1    ^  °°*  ^'''^^  effect  if  the  :''*''  ^ift"^ 
ruptcy  there  has  ^nno^LoT^^^TlTr""'  «^  *^«  ba^!aL  ., 
by  the  bankrupt  or  his  tr,,^*  °^!  .     ?^  ^°"^d  I'ave  been  rece.v«^  ^r'-^-r 


by  the  bankrupt  or  his  fr„a*     •    T    ^  *'°"^<*  ^^^e  been  rec^iva^  «iy  actor  ^ 

^^  annulled  up^n  i^:.:^'^:.^:^^^^^ '  othe;i[r;n?  f ;:^«^„ 

to  the  assignee  {h).    And  so  a  sernir     ^^/^^'^ds  shall  be  paid  °*  '''^• 
and  paid-off  during  the  We  ^f  a  t^lt  %'^  "  '^^^-^^^^l 
forfeiture  which  is  to  operate  if  th.T  ^^^'  '^^^  "«*  create  a 

the  tenant  for  life,  do  aCact  wWch  "".f  "'^^'  ^"""g  '^-  We  of 
^  ;n  any  other  person^ij.'ltrf^,^^^  T  ^  «"^^-^  ^^  ^ht 
conp^d  m  the  will  which  containst  !^t  ^/^^Pt^^.  although 
to  abankruptcy  during  the  hf^ofV:;:;;at:Sf  ''^  '^'^'''  ^^^^^^ 

due  at  the  date  of  the  sS T     """'  "  '"  '^^-^^  ^ -o-  a^S''^ 

•'  ^  '■  jncumbering 

(/ )  Manipitn,        n  income  does 

»nd  cases  cited  iTnote  W  ?^  *'^  '^°'^'  see  Cra«6.e  v9W,°«  ""'=''•  'n  oases 

'    '^°°^-^'"^' ^- ^^'••Vrf.  fl896]  A.  C. 
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CEAPTKB 
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Section  I.-Of  Judicial  Liens 
»      II.— Of  Equitable  Liens 
IL— Of  Possessory  Liens: 

Section  I._Of  the  nature  and  divisions  of  pos- 
sessoryUens  ..  ^ 
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CHAPTER   i. 
Of  Non-posseasopy  Llena. 


SecUonI.-of  Judicial  Liens 

8UB.S«CT.(l)-^CIH,MKJ,T  DEBTS     ■' 

"         (->;•— Charoino  orders 

(O).— ChowN   DEBTS.   ETC. 
(8)._LlxE9  PEN-DENIES  .  . 

n.-Of  Equitable  Liens 

(2) — Partnership  liens 
"         ^'^■"^'p'^'p^"  ™^  «xpendi;;„e  uVon  the 

l^V^lr,^'     ANOTHER.     INCLUDIXO 

W  ^TAT^  ^'^  "-«  °^  West 

"  ^'^•~^W^S"^"^*''»"«^"«<»'BUTIONAND 

(6).-LiEN  OF  soucrroRs  on  ibb  fruito  of 

"  '^         PEBTr^'''^'^°«^*^=*«««ONPBO. 

/«>       J™'^'^  "'=«^"^'«»I:D  OR  PRESERVED 

"         (o)— Mahttime  liens 
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467-603 
468— 473 
474-4J»3 
484-490 
401-500 
601-602V 
608 

604-682 

605-51 1 
612-519 


620-530 

531-538 

639-540 

641-662 

663-566 
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Of  Judicial  Liens. 


^'alure  and  division  of  liens 
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(Mm  for  payment  tnto  rourt   . 

t'nymrnt  of  mottty  ordrrtd  by  nir.ird 

Act  imipptieMe  ivkerr.  rndilor  h,u  to  do  nomrlhiny  Jurther 
Hrviving  lAattd  tuil  rifler  order  for  payment  of  ro^l» 

Order  for  payment  »/  nolicitor'a  hill 

fhdtrs  in  lunacy  

Judgment*  on  conlinyenl  debU 

fhder  must  lie  for  the  payment  to  the  creditor  hitmelj. . 
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Vharging  onier*  by  way  oj  execution 

Charging  orders  on  funds  helomjinfi  to  lunatic  debtor 

The  fund  charged  'nust  he  standing  in  lunatic's  name 

I'ractice  . . 

Whtrt  fund  charged  is  in  court,  stop  order  necessary 

Form  of  order  where  debtor  partly  trustee  of  fund  and  partly  btntficiaru 

f  hargtng  order*  -n  share  of  debtor  in  a  pfirtnership 

Sub-section  (i).—VolutUan/  Judgments. 

( 'ognovits  and  warrants  to  confess  Judgment 

Must  be  attested  by  solicitor  of  debtor. .  " '  ] 

l>ispuling  validity  of  warrant 

Warrant  to  two  may  be  entered  up  by  survivor 

Must  be  registered         

Must  be  filed  within  twenty-one  days . . 
Memorandum  of  satisfaction 
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Judge's  orders  made  by  consent 

Attestation  by  solicitor  not  necessary  in  case  of  a  hidge's  order 
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Irtsh  Acts 

Lands  Charges  Act,  1900  

Sub-section  {6).~Lites  penderUes. 

Lis  pendens  do  not  bind  lands  unless  regisUred 
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466.  As  has  been  already  obse'/ed  (5)  a  lien  (a)  is  an  obligation 

(a)  The  use  of  the  word  '•  lien,"  which  ia  a  French  word  aicnifvinB  "  «  ti,. "  1 
wa:STbv^th'^'^:"fh''r  '"  T.  '""■  '""«"•'«''•  The1.gLT&in:r';vhieh 
m^Soned  hwJ  ^  ^  ^-'"lu^  '""f  ■"  ^"''^  *«  *'«'  "'^  "^  Edward  IV.,  L= 
not  Tn  hi?  r  •?^i'  name  in  the  early  reports  ;  and  the  word  "  lien  "  appears 
EdltLns  of  I^°rZs  T  rr  '"*°  f'.^r  dictionaries  so  late  as  1671  an7w" 
do  not  cont^  T^  tJ^^^'I  "f  °^  ^?"''''^  "  interpreter,  printed  in  those  years. 
law"rcnde.^nl,:n„  .^*°*  "^  precision  in  its  use  is  remarkable.  A  common 
t  r ''''"ffP^"'^?  "P""  retainer ;  and  as  there  can  be  no  reUiner  without  po«— i™ 

forer.  and'n  i'',?t"r"  '^f'*^  '°  '"?P'^'  P"''"'^'*""'  "though  it  originally  ha.ri,o'su7h 
loroo ,  and  even  at  law  it  is  used  to  denote  the  right  of  a  judgment  creditor.    But 
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which  by  implication  of  law   an.l  «..♦  k 

hut  doe:  not  p..  Inv^  ,X  'nlr'^'  r  "  '*''*  "^  •"'*''*«""'•"»  = 
.contract  expn^ned  t./  or  •  a  i  n  •'"^^  ^r^  "'  ''"  """  <*>■  ^^•"' 
'"-he  contact.  n.i«ht  h^lTan^  „  l^'  t;,::!:  '^^Zl^^'  '" 
fitber  non.po««e.sHorv  oi-  noMSL.Mnrv      P  .    ^^'     ^*-''"*  «■■« 

the  po««,MH,rn  of  the  cred  Z  3  w  .  1""""'^'  '"■""■"'  ^*P*"^   "» 

of  the  debtor.  J^d  do  not  reou-rl  1  '  °'  P*'''""'''  ?'"!>««>• 

They  are  either.wt/ "r  J^Cr^^^^"'"  "^  '^  '>'  ^''"  "^•^'»- 

Section  I. 
Of  Judicial  LIen>. 

KMost  the  rea  and  Dersonal  «»faf      *  .l     ,  '"'^^*'<*   by  execution  onlv  wh<>ro 
|.W.  editor  -S"U'!^S:/:  ;.'"-     ^>  •»  i»«^.  'SA  . 

»ict.  c   112   M    w  ^  'atter(rf).     However,  bv  27  &  98 

■nclude«  rl'ister^  decTl'Trdef  ^'^^  "°  ^■"''•^^"*  (-^'^^^  --d 
ruptcy  and  other  orrerL^i."'  '°"^'.  "^  ^^^^^J^'  «'^d  bank- 
-  or  -^.n^^Srtnted-^^^^^^^^^^ 
"1  fquity  it  w  u(«Hi  not  onlv  in  t>  «  no™„      i 

fl-clcessare  taciturn.     Per  Sir  \V  GkIvt  rS  /,  "'^  ''''JP""^  ''""tract.     i-.rpreM«  ^ 
(f)  Woitcr  V.  BiVcA   6  T   R    ORB  t 

W  27  &  28  Vict,  c  112.8.  1. 
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shall  affect  any  land    corporeal  or  incorporeal,  until  such  land 
shal  have  been  actually  delivered  in  execution  by  virtue  of  a  11 
of  elegit  or  other  lawful  authority  in  pursuance  of  such  jud-nnen 
statute  ox  recc^«.nce     So  that  now.  a  judgment  is  not  a  iha^Te  o, 
the  land  until  the  judgment  creditor  has  either  issued  a  writ  n 
elegit  on  which  the  sheriff  has  made  his  return  (/),  or  uJli 
receiver  of  the  debtor's  land  has  been  appointed  by  way  of  emi  1 
execution.    It  follows  that  a  judgment  debt  cannof  beT  ' 
charge  on  a  reversion  (g).  * 

By  s.  3  of  27  &  28  Vict.  c.  112,  every  writ,  or  other  process  „f 
execution  of  any  judgment  statute  or  recognizance,  by  virni 
whereof  any  land  has  been  actually  delivered  in  execution,  mut 
registered  and  re-registered  every  five  years,  in  manner  provid J 

debtor  (instead  of  as  under  such  Act  in  the  name  of  the  creditor) 
and  no  pnor  registration  of  the  judgment  is  (as  was  formerly  t  e' 
case)  to  be  necessary.  ^ 

m.  By  s.  4  of  the  27  &  28  Vict.  c.  112.  it  is  provided  that  even- 
creditor  to  wnom  any  land  of  his  debtor  shall  have  been  actual 
delivered  m  execution,  and  whose  writ,  or  other  process  of  executio 
shall  be  duly  registered,  shall  be  entitled  forthwith,  or  at  any  t,m 
afterwards,  while  such  registry  shall  remain  in  force,  to  obtain  from 
the  .ourt  of  Chancery  (now  the  Chancery  Division)  upon  petition 
an  order  for  the  sale  of  the  debtor's  interest  in  such  land     Everv 
such  petition  may  be  served  on  the  ('ebtor  only,  and  thereunon 
the  court  IS  to  direct  all  such  inquiries  to  be  made  as  to  the  Z 
and  particulars  of  the  debtor's  interest  in  the  land,  and  his  title 
thereto,  as  shall  appear  to  be  necessary  or  proper.    And  in  makin. 
such  mqmnes  (and  generally  in  carrying  into  effect  such  order  fo^ 
sale)  the  practice  of  the  court  witn  respect  to  sales  of  real  estates 
of  deceased  persons  for  the  payment  of  debts,  is  to  be  adopted  and 
foUowed,  so  far  as  may  be  found  conveniently  applicable.    By  s.  5 
It  IS  provided  that,  where  it  appears  that  any  other  judgment  debt 
stetute,  or  recogmzance  is  a  prior  charge  on  the  land,  notice  is  to 
be  given  to  the  pnor  chargee,  who  is  thenceforth  to  be  bound  by  the 
order  for  sale.    The  proceeds  of  the  sale  nre  to  be  distributed  amon. 
the  persons  who  may  be  found  entitled  thereto,  according  to  thei- 
respective  prionties. 

«„'^vf  .'*  A  it '"  ^T^'  *^**  ^""^^y  P*^°°  ^l^'^^^S  any  interest  in 
such  land  through  or  under  the  debtor,  by  any  ^eans  subsequent 
to  the  dehvery  of  such  bond  in  execution,  shall  be  bound  bv  everv 
thereon  '*'''  *'"*    ^^  *"   *^®    proceedings    con;equent 

(/ )  Ouest  V.  Cm-bridge  Rail.  Co.,  L.  R.  6  Eq.  619. 
{<J}  IIoadBans  v.  CallKuri,  [ISftoj  2  C'h.  411. 
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to  give  the  right  to  a  sale  •  Anrl  .1       ^^"^^ ,""'3^  necessarj'  m  order 

crrfitor  iad  thereby  oSj. 7°    r^"''  *"  ""»  «»«"a°» 
,rt»ert  hand,  „„t^a«l ,  '"». '"■'<''»B  'he  land  in  hi,,  u,, 

scribed  manner  an/^t^   !,      i"°'°'  "  "o  P'«- 

i»dgmen.  ^tatn^T  rell^^JnT'  1  '""'"'''«  * 
appo,-nrin,a.eee™o.3:;r.XWtd."^    °* 

by  the  writ  .r„r  LS:£°° ""-  <-'  -  »«-ed 

The  registration  of  a  writ  or  nr^«,  • 

Act  shaU  cease  to  h^e  effecTt  ^  ^""'^T'  ''  *^« 
years  from  the  date  of  th^        f    expiration  of  five 

renewedfromtlmet  tt      an?  /'*'°"'  ^"*  "^^^  ^^ 
effect  for  five  vear!  t       L'  f  '  '*  ^^''^'^^'  «^«"  ^^ve 
a\  p»  •  .    .  ^        *'"™  *^«  <iate  of  the  renewal 

"'  "srr,;'th\tL:sr.Trr'"- 

"  V^.      •'"feature,  in  pursuance  of  any  other  Act 

taken  in  Zi^t:!::;'::^::^^-^^^^^^ 

time  bei^g  relS  in    "  '''  ^^'  ^"  ''^'^  '«>  ^^  ^^e 
"ig,  registered  m  pursuance  uf  this  Act  (9). 

(*)  Rt  Pope,  17  Q.  B.  D.  743. 
(t)  51  &  52  Vi/>f    »    SI      »,.  ' 
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Provided  that, — 

(6)  "  Where  the  proceeding  in  which  the  writ  or  order  was 
issued  or  made,  is,  for  the  time  being,  registered  as  a 
lis  pendens,  in  the  name  of  the  person  whose  land  is 
affected  by  the  writ  or  order,  nothing  in  this  sectiou 
shall  affect  the  operation  of  such  registration." 

471.  In  all  cases  (A)  where  final  judgment  is  obtained  in  anv 
infenor  court  of  record,  in  which  a  barrister  of  not  less  than  seven 
years'  standing  acts  as  judge,  assessor,  or  assistant,  and  where  anv 
rule  or  order  is  made  by  any  such  inferior  court  of  record,  wherebv 
any  money,  costs,  charges,  or  expenses  shall  be  payable  to  any  person 
the  judges  of  any  of  the  superior  courts  of  record  at  Westminster 
or  any  judge  of  any  of  the  said  courts  at  chambers  were  authorized 
(either  m  term  or  vacation),  upon  the  application  of,  or  on  behalf  of 
any  person  who  should  recover  such  judgment,  or  to  whom  anv 
money,  costs,  charges,  or  expenses  should  be  payable  by  such  ruie 
or  order,  and  upon  the  production  of  the  record  of  such  judgment 
or  of  such  rule  or  order  (the  same  being  under  the  seal  of  the  i^erior 
court  and  the  signature  of  the  proper  officer  thereof),  to  order  such 
judgment,  rule,  or  order  to  be  removed  into  such  superior  court  • 
and  thereupon  the  same  has  the  force  of  a  judgment  recovered  in.  or 
a  rule  or  order  made  by,  such  superior  court.    And  all  proceedin.  s 
may  be  taken  thereupon,  or  by  reason  or  in  consequence  thereo] 
as  if  It  had  been  originaUy  recovered  in  or  made  bv  the  superior 
court,  and  the  costs  of    the  application  and  removal  shall  be 
recovered  as  if  the  same  were  part  of  such  judgment,  rule  or 
order.  ' 

But  (I)  no  such  judgment  was  to  bind  any  lands,  tenements,  or 
hereditaments,  as  to  purchasers,  mortgagees  or  creditors,  unless 
after  removal,  it  were  registered,  and  if  necessary  re-registered,  as 
it  must  have  been  if  originally  entered  up  in  one  of  the  superior 
courts.  But  after  the  passing  of  the  Act  every  such  judgment,  rule 
or  order  so  registered  or  re-registered,  was  made  as  binding  as 
other  judgments,  rules  or  orders  of  the  superior  courts.  The 
provisions  of  this  Act  must  of  course  now  be  read  with  reference 
to  27  &  28  Vict.  c.  112  (468). 

The  superior  court  will  assume  that  the  judgment  removed  is 
valid,  and  will  not  inquire  into  the  regularity  of  the  proceedin.- 
upon  which  it  is  founded  (m).  The  Act  was  held  not  to  applv  to 
judgments  of  County  Courts  established  under  9  &  10  Vict.  c.  %(n), 

s.  30.  ^  ^  ^  ^'°*'  "■  ""'  '•  ^^"    C°"e«P°nding  Irish  Act,  3  &  4  Vict  c.  m. 
(I)  18  &  19  Vict.  c.  15,  s.  7. 

(»i)  Simona  v.  C««tt<  dr  WinU,  8  Do«l.  P.  C.  648. 
(n)  Moreton  v.  Hdt,  10  Ex.  707. 
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the  intention   of   which    was   to   confine   the   remedies   of    the 
creditor   to  such  a8  were  specially  given  to  him  by  that  Act 

'S{V  *'  '°  '^"  ^"'*^"'"*'  "*  '^'  °'^  ^•^"'^'^ 

A  judgment  by  the  equity  side  of  an  inferior  court,  such  as  of 

1.      Vi^«-Warden  of  the  Stannaries,  might  also  be  removed 
under  this  section  (p).  ^muveu 

As  to  the  registration  of  judgments  at  the  present  time  under  the 
Land  Charges  Act,  1900,  see  (602a). 

472.  The  Judgments  Extension  Act,  1868  (31  &  32  Vict  c  ^4^  c 
s.  1,  provided  that  where  judgment  should  be  obtained  or  entered  ^^^   "" 
up  m  any  of  the  Courts  of  Queen's  Bench,    Common  Pleas    nJ"dg°>«nt« 
Exchequer  at  Westminster  c.  Dublin  respectively  2  any  d'ebt  ST  "- 
^images  or  costs  a  certificate  thereof  in  the  form  prescribed  by  the  f"^'  ^"/"'^ 
M  signed  by  the  proper  officer  of  the  court  where  the  judg^  „   S'^C 
ad  been  obtained  or  entered  up,  and  registered  by  the  Mas^r  " 
t  ^°f  ;^^Common  Pleas  at  Dublin  (where  the  judgment  was 
obtoed  at  Westminster  m  a  register  to  be  called  "  The  Registe 
for  Enghsh  Judgments,"  and  by  the  Senior  Master  of  the  Cou 
of  Common  Pleas  at  Westminster  (where  the  judgment  was  obtained 
mDubhn)  m  a  register  to  be  called  "  The  Register  for  Irish  Jud' 
ments     should  from  the  date  of  registration  be  of  the  same  fol 
and  efiect   and  all  proceedings  might  be  taken  thereon,  as  if  the 
judgment  had  been  originally  obtained  or  entered  up  on  the  date  of 
such  registration  in  the  court  in  which  it  was  so  registered ;   and 
jl  easonable  costs  and  charges  of  obtaining  and  registering  such 
certificate  should  be  recovered  as  if  the  same  were  part  of  the 
onginal  judgment     Provided   that   no   certificate   of\ny   such 
d^ent  should  be  so  registered  more  than  twelve  months  after 
he  date  of  the  judgment,  unless  leave  should  have  been  first  obtained 
rom  the  court,  or  a  judge  of  the  court,  in  which  it  is  sough  to 
register  such  certificate.  "^ 

J1!^'a  °'''^'''''  K  \  ^'  *^'''"  ^"^^^'^^  ^^^  been  obtained 

rentered  up  m  one  of  the  same  courts  at  Westminster  or  Dublin 

or  any  debt  damages  or  costs,  a  like  certificate  thereof,  registered 

a  the  office  m  Edinburgh  for  the  registration  of  deeds  bonds  protests 

and  other  writs  registered  in  the  books  of  council  and  session  in 

as'bonr.      Z    ""'?  "'^  '"^^  Judgments,"  in  like  manner 

a^  a  bond  executed  according  to  the  law  of  Scotland,  with  a  clause 

f  registration  for  execution  therein  contained,  should,  from  the 

date  of  registration,  be  of  the  same  force  and  effect  as  a  decreet  of 

(o)  WilUaTiu  V.  Jones.  13  Me«.  *  W   69S 

oiVsZLi^'Slt\f::i\y!i:^^^^^  of  the  Lord  Warden 

8. 18  (3).)  ^^^^  '"  *•*«  Court  of  AppeaL    (Judicature  Act,  1873, 
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the  Court  of  Session.    And  all  proceedings  might  be  had  on 
extract  of  such  certificate,  as  if  the  judgment  had  bl  aV    '" 
onginally  pronounced  in  the  Court  of  Se^on  TiCZ^.tlTl 
registration;    with  a  similar  provision  as  to  costrchaLs    "I 
expenses,  and  a  proviso  that  no  certificate  should  be  relw 
more  than  twelve  months  from  the  date  of  the  judgmem  unt 
leave_should  have  first  been  obtained  from  the  Lord'Srdt^t 

And  by  8.  3   on  the  registration  at  Westminster  or  at  Duhlin 
respectively,  of  a  certificate  of  an  extracted  decreet  of  the  r.  ! 
of  Session  in  Scotland,  purporting  to  be  signed  by  thetSaetor" 
the  Court  of  Session,  or  other  officer  duly  authorized,  or  of  70  lii 
cate  of  an  extracted  decreet  of  registration  in  the  bJks  of  C^i 
and  Session,  purporting  to  be  signed  by  the  keeper  of  the  relt 
of  deeds  etc    registered  for  execution  in  the  books  of  Councf  J 
Session,  for  the  payment  of  any  debt,  damages  or  expense    in  , 
re^ster  to  be  kept  in  the  Court  of  Common  Pleas  at  WesSi 
and  Dublin  respectively,  to  be  called  "The  Register  for T  .7 
Judgments,"  the  certificate  should  from  the  Jaf      r  4^ 
be  of  the  same  force  and  effect  as  a  judgment  obtained  ofenS 
up  m  the  court  ir,     Mch  it  was  so  registered;    and  the  cosW 
obtaimng  and  regis. -  g  the  certificate  should  be  recoverable  in  ik 
manner  as  if  the  same  where  part  of  the  decre  '  of  XT  t 
certificate.    Provided  that  no  certificate  should  bo  l^^^^Z:, 
than  twelve  months  after  the  date  of  the  decreet,  unless  leave  sh^M 

m  which  It  was  sought  to  register  such  certificate     And  wherT a 
note  of  suspension  or  sist  of  execution  of  any  such  decreet  shol 

luTe    nr^'^'-  '"^  *'^  P^'^"^*'-  -  «  cLficateTereof  :^^^ 
judge  of  the  court  m  which  the  certificate  of  decreet  CM 
r^tered,  execution  on  the  registered  certificate  s3d  be  st':; 
until  production  of  a  certificate  that  the  sist  had  been  recalled  or 

stneX^'  ''  ''  '  '-''  °^  ''^  --  -^^      '  t^"  --  :; 
Arid  by  s.  4   the  Courts  of  Common  Pleas  at  Westminster  and 
Dubun  respectiveh,  and  the  Court  of  Session  in  Scotland,  had 
same  control  and  jurisdiction  over  any  judgment  or  decreet  o 

respectively,  as  they  had  at  the  passing  of  the  Act  over  any  jud^ent 

fst^fvw"  '?nt  °^  l^°f  ^^'y  i'ldgment  under  the  Irish  Act 
a  1 2  ^c  ■  c •  Urn'  "  ''  r^? -"-P-ded  with  the  English  Act 
(1  &  2  Vict.  c.  110))  was  altered  by  13  &  14  Vict.  c.  29,  ss.  ^11  (^i 

(?)  Amended  by  21  &  22  Vict  p   ins      a..  *„  *u    x 
V.  Broun^.  L.  R.  I  H.  L.  220,  and  c^es  there  °""  °^  '^^  *®'^^'*'  "^  ^*^ 


(HAP.  I.] 


JUDGMENT   DEBTS. 


U.  or  order  in  bantaptcy  o^^  J^^  hlVg  IX  ouTd:" 
•mt.  or  any  judgment  obtained  in  an  in(en„r  Zl  »' •  J"<ig- 

«ip«rior  court,  ninv  file  in  th.  .,      °  ''  """>»e<i  into  a 

^  i^^:-"^arb?J:srin^t£t'z:75 

sideration;  and  the  re^stratinn  nf     M   V  „  *^®^*'  *^®  '^o'^" 

^  the  he«ditan>en"rent tU^'tlSt  7ti."l  ^rr""? 
interest  possessed  or  canabl^  of  h.i^         J  i  J        *^®  ®^***®  *od 

but  subject  to  redempTon  oa  palirofib  ^*'k  ''''"  *'^^^''^' 
the  affidavit.  And  th'e  c^LfSLve  t  sllT^^^^^  ^" 
respect  of  the  hereditaments  as  if  aconv—^^  '"^ 

tion  had  been  made  and  registered     In?  ^x.*°  ''^^'^^^ 

conveyance  made  subsequen?tottl^;  and  every  such  voluntary 
in  the  affidavit,  as  woX  be  toid  1  f  *^'  l"^^^°*  '^''''^^'^ 
other  good  co^sWeZon    IZfhT"^^  ^'"'^'''''  ^"^  °^°^«3^  «^ 

."  .ttntriJ-ejit^ntr"  "  'rt.'""™'''  "^ 
Mof  3  4  4  Viot.  c.  IK  (talandTrfn  r  ""^  °'-^- ■'''"■  "  *' 

This  Act  does  not  alter  the  nilp  flmf  fi,«  •  j 
upon  the  estate  and  interest  which  th!  ^b      r^*  "°^^  '^P^^**^^ 

«.t  a.  ino„rp„rted  railwa7  "Cy  W  "  "  °'°"«''«° 

-««,  -=xit-Lra-r  scbt-i 

(r)  Johnson  vLowrt,,  [1900]  1  Ir.  R.  316 
(()' fe'i^'^T"'  »  H-  ^  C.  619. 

It.  a  Re/^6.      '^  '^'  "^  *'^  ^"^P""'^  '^^^"e'l  to  in  s^'l.  «;«  Lp.  ojr^'j  ?4 
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should  not  exceed  150/.  ;  and  new  provisions  are  enacted  resnecti,. 
judgments  decrees  orders  and  rules  relatiuR  to  sums  of  less  a L.,  t' 

By  the  Record  of  Title  Act  (Ireland),  1865,  c.  88.  s.  42  no  iuT 
ment,  recofznizance.  Crown  bond,  lis  pendens,  acceptance  of  offief 
inquisition,  decree  or  order,  shall  be  a  charge  upon  or  aflectthe 
recorded  land  until  a  memorandum  with  verification  shall  be  l„<l„ed 
with  the  officer  for  record;    and  by  s.  43,  such  charges  mus  ' 
re-entered  before  the  end  of  every  five  years  from  entry  •   anr 
such  charge  shall  be  of  any  effect  as  against  a  purchaser  for' valuable 
consideration  or  mortgagee  of  a  recorded  estate,  unless  the  same  Z\ 
have  been  entered  or  re-entered  on  the  record  within  five  vea 
before  the  recording  of  his  purchase  or  judgment,  and  no  "such 
purchaser  or  mortgagee  shall  be  affected   by  express  or  impl  J 
notice  of  any  such  charge.  ^   " 


Sub-section  {2). -Orders  for  Payment  of  Money. 

^i^L'^nf^ay  JJ\^^  \^  ^  V^^*"  ^  ']^'  «'  18,  all  decrees  or  orders  of  Courts 

"T  "Z, ...  r  ^'  ™'\'  "^  ^°"''*'  °^  ^'''"'"°"  I^*^'  «^  orders  of  a  super-or 

SmSt?^  J--diction  m  bankruptcy,  and  of  the  Lord  Chancellor  (and  Lo 
Justices)  m  lunacy  whereby  any  sum  of  money  or  anv  costs,  char-es 
or  expenses  should  be  payable  to  any  person,  had  the  effect  of  judo- 
Ms  m  Superior  Courts  of  Common  Law  ;  and  the  persons  to  whol 
such  moneys  are  payable  were  judgment  creditors  within  the  meanin- 
of  the  Act,  and  had  the  same  remedies  as  were  given  to  jud-nnent 
creditors  ;  and  the  powers  given  by  the  Act  to  the  judges  of  the 
Superior  Courts  of  Common  Law.  ith  respect  to  matters  depending 
therein,  might  be  exercised  by  courts  of  Equity  with  respect  to 
matters  therein  depending  and  by  the  judges  in  bankruptcy,  and 
the  Lord  Chancellor  (and  Lords  Justices)  in  lunacy  («). 

The  like  effect  was  given  to  decrees  and  orders  of  the  m^h  Court 
of  Admiralty,  which  was  made  a  Court  of  I  ecord  {x) ;  but^prior  to 
the  JudicatureActajudgmentor  order  of  the  Court  of  Probate  under 
the  Court  of  Probate  Act  did  not  create  a  charge  upon  lands  under 
1  &  2  Vict.  c.  110,  s.  19  (y).    Now,  however,  by  the  combined  effect 

(«)  Irfah  Act.  3  &  4  Vict.  c.  105.  s.  27  ;   but  see  13  &  14  Vict.  c.  29,  ss.  1.  2.  (Ir.) 
(«)  Admiralty  Court  Junsdiction  Act,  1861  (24  Vict  c   IQ\    sa    mi-?     ..^Li 

inerem  depending ;   and  all  remedies  possessed  by  judement  creditors  «h»n  Iv  in 
like  manner  possessed  by  persons  to  whom  anv  mLiysfS.  c^s  or  eLt 
Ael'^oUrS  TinTlt  *'^  '""^  °'  Admiralty  Wect^drfeVaTrh 

J^l  uLtr  tSvo^Jlr  f^'^^^i:;  f  ?h'  «'?o  "Vh'"*  ^"^'^  "f'''-^ 
1  &  2  Vipt  r.  iin  thlf'    J.   '/r.     '       S!;    ■  *"'•  ''•  "-'  ^"■^  been  registem  unJii 
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niade  by  any  Court  whZn^sIiZTiT''' f"^^^ 

Court  of  Justice  by  the  JuiSe  Zt   1873       "'!*"  *^^  «'«^ 

whom  the  money,  costs,  charges  or  extn        ^''*'  ^'^^  P""'^"  *° 

rights  of  an  ordinary-' judgmen  credit'' "L"7T''^'  ^"  *^« 
t.on  ,s  not,  however,  an  order  fnavment  of  ''^""•'^"^^*''*- 
statute  or  rules  ;  the  effect  of  «Jr  P*^"^^*  "^  "^oney  within  the 
Act,  that  the  propert^fSd tnder  thr""^""  '""^'  '''  ^^^-«  ^he 
to  the  person^t  whose  nstance  it  w''"t^*'""^°^^^ 
ac-i^tot..,,.J-S^--^n^^^^^ 

ofiXtL^f^f;^^^^^^^^^^^  -t  be?fi.. 

a—  of  which  can  be  ascert  ^7^  thriT  "  ''^  ^  ^"°  ^'^^ 
interest  or  taxation  of  costs  fa)      a  I        T     computation  of 

with  a  direction  to  pay  whattfoun/H\°''*''  ^°^  ^"  «''<'°"«t. 
beingonly  an  orders"  takiira^^^^^^^^^^^ 

become  payable  to  the  plaintiff  in  .r^"  ""^'"^  "°tJ^i«g  ^av 
-nt  (6).  A  decree  for  spcmc  "el  ^'  *''  '^'''  ''  «  j"dg- 
^  co^.pute  and  tax  interesnnd  c'cll  Tnd  an  ""f  '  "^^^^"^^ 
amount  found  due  with  the  purchase  Z-  *°  ^'^  '^' 

judgment  within  the  rule  beincfrn  :T  ?  ^'  *PP^*^"  *«  be  a 
a  final  adjudication  ;  and  S  /.  ^^f^*  '^^S^**  «»«  and 
P^P^eso^p.,,,,,;  J  -J;^^^^^^^^^^^  .eld  for  the 

4/0.  An  order  for  navmenf  nf    „  , 

-^^^--'^^^^^^^^ZZ^   court 

in  the  ^me  manner  as  a  judTentor  ordT  V  ^"'^^  ""'  '^^'^^^ 

478.  The  Act  only  J^rTf^  '  ""'  ^^"=*  ^^^• 

the  obligation  to  pay  whth  apo  arT  "t'  f  "^"  ^^'^  «^P«^-. 
decree,  and  not  to  thosT  he  tflT    °M^'  ^"''  °^  *h«  «^der  or 

--furtheractofttlllt)     rf^^^^^^^ 

m  the  case  of  costs  that  an  ord^r  L  '  ^"^^^e'"'  necessary 

■»/».  When  a  judgment   or  order  sJm?!   i,         u 
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M  W  V.  ifo6,-n.o«,  7  Ir.  Eq.  R.  isa 

"'?S'';-/*.8M"*VV.223. 

■•;  Arbitration  Act,  1889    s    19.    * 

■^HBmuTioN  Act."         ''  '•  ^^-   f°'  P'-^tice  see  Annual  Practice,  sub-title 

I  / )  Jones  V.  WiUiam,.  8  Mee.  &  W.  349. 
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479-4«3    "'^^  P*""'"""  '''*«''«^**'^  ""<*er  the  judgment,  may  from  time  to  tin,. 
revive  the  suit,  and  prosecute  and  enforce  the  decree  or  order  (q). 

480.  A  judge's  order  under  the  Act  6  &  7  Vict.  c.  73,  s.  4;; 
ordering  judgment  to  be  entered  up  for  the  taxed  amount  of  1 
sohcitor's  bill,  has  the  same  effect  as  a  rule  of  court  for  payment  .it 
money  under  s.  18  of  the  Judgments  Act  (1  &  2  Vict.  c.  110).  and 
the  costs  of  an  action  brought  to  recover  the  taxed  costs  will  b- 
disallowed  (h). 

481.  An  order  in  lunacy  directing  taxation  of  costs,  with  an 
inquiry  if  it  would  be  proper  to  raise  them  by  sale  or  mortgage  ui 
the  real  estate,  does  not  make  the  costs  a  judgment  debt  or  a  charge 
m  equity  on  the  real  estate,  though  it  seems  it  would  be  other\visH 
if  the  costs  were  directed  to  be  paid  (i).  Nor  did  the  aUocafur  of 
the  master  of  a  court  of  common  law(*),  nor,  it  seems,  the  certificate 
of  the  chief  clerk  (master)  in  the  Chancery  Division  (l),  constitute 
an  order  for  payment  of  money  within  3,  18.  The  right  of  the 
creditor  under  an  order  for  payment  of  costs,  dates  (m)  from  the 
first  registration  of  the  certificate  of  taxation. 

of  contingent  ,-  ^^1  ^"^u^  ^*?*"^,  *PP"^^  *°  *  judgment  entered  upon  a  con- 
debts,  tmgent  debt ;  though  where  the  property  charged  was  an  annuitv 
the  payments  of  the  annuity  which  accrued  before  the  judgment 
debt  became  actually  due,  were  held  not  to  be  effected  thereby,',,). 
483.     Orders  for  the  payment  of  money  are  within  the  Act 
only  (0)  when  the  money  is  ordered  to  be  paid  to  the  creditor,  not 
when  It  is  to  be  paid  for  his  benefit  merely ;  and  because  the  statute 
always  contemplates  payment  to  some  person,  no  judgment  can  be 
registered  effectually  which  orders  money  to  be  paid  into  court. 
Ihis  difficulty  will  be  a  oided  by  ordering,  when  it  can  be  done 
with  safety,  the  payi.ent  to  be  made  to  the  plaintiff  upon  his 
undertaking  to  pay  the  money  into  court ;    or,  in  the  case  of  a 
tenant  for  life,  by  ordering  payment  to  the  remainderman  upon 
trust  during  the  life  interest  (p). 

(a)  33  &  34  Vict.  c.  28  (Attorneys  and  Solicitors  Act,  1870).  s  19 

(A)  Griffiths  v.  Hughat,  16  Mee.  &  W.  809. 

(i)   Stedtnan  v.  Hart,  Kay,  607. 

Ik)  Shawv  Neale,  20  Beav.  at  p.  174,  and  see  6  H.  L.  C.  581  (553). 

(i)   Mansfield  v.  Ogle,  5  Jur.  (jj.s.)  419. 

(m)  Hargrove  v.  Hargrove,  23  Beav.  484. 

(n)  Younghusbond  y.  Gishorne,  1  De  G.  &  Sm.  209. 

(o)  Crowther  v.  Crowther,  2  Jur.  (n.s  )  274 
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SUB.SECTION  (i).~Charging  Orders. 

obtaining  such  order  are  sucJlJ  ^  V^"''  ?"  proceedings  for 

.uch  a.  is  provided  lyZX^'lZMT^'  tj^^^f^]: 
order  may  charce  all  th«.  infn^^o*    t  xl    •  T  ^^'"     ^^^^^  these  the 
in  possession.  Z^n^l  T:::^L^l^T^  '^'*°'  ^'^^«"- 
tingent),  in  government  orTthT ^io^k    £'r"*^. " ''°"- 
stock  or  shares  in  any  public  comnJl-V,.       ^'^^"^t'es.  or 
otherwise,  and  whether  stanrf.nT'^  1^         ^^    "'^'  ''^^"^P^^ted  or 
judgment' debtot  and  inSS  V^ T'^' f  °V"  *"^*  ^^  ^^e 
the  name  of  the  Ve^^^tll^U  ^^'''T'J  ^^'"^  ^^""'^"g  'n 
and  annual  produTth     of  b"  ^t"fo ''".^^^^^^^^ 
standing  in  the  name  of  the  Pavm«;     n        T^  P'°P"*3^  ^^^^ 
prevent  the  Bank  oTeu  jand  o^T     "u^^^^^^^^  °°  «"^^  °'der  is  to 
iing the  transfe/of  or  nS Z7 ^^^"  '"i"P'°^'  ^'«°^ P^^^i*- 
aslhe  court  shall  direro^shalir  '''^'''^'^'^y  ^^  «-ch  manner 

the  iudgment  deitor^h^rch    „1d're%Zerr;'^^*  ''f  ' 
creditor,  with  the  amount  mw-      !  P'^^Pefty  ^  favour  of  the 

order  entitles  thiud^:rcrr^jX1l/^  T  ^!?'  °''^^-    '^'»« 
have  been  entitled  toH  slh  .  W    7  iT^  '''"'*^''  *«  ^«  ^"'^W 

by  the  judgment  debtor     h"^  -'"  "''^'  '°  ^^'  ^*^°"'- 

obtain  the  benefit  tu^l^^^^eZl'l^^^'l-  "^^,  ^'^  ^^^^"^  *" 
— .  f        ehe  date  of^  tt^^C  t^r"  "^  '^  ^'^"'^'■ 

the  property.    The  ord«^  thlf  u^r''"  """^^  ^*^«  "^^^'^ed 

which  ifwas  intended  to  tenf     K  f  ^  ^'  r^'^ative,  if  the  debt 
tract  W.    It  Irbe  made  to  ^'^^        "^'"'  ""  '"'^''  ''"■ 

the  owner  of  t^fp^Z  to  ,  T'  ^    '^-  "^  *  "^*  *"  ^^^^» 
^n  taxed  («)  ^  '^"^  ''  ^"'^^''  ''^^^^^  *W  have 

nafof  the^I^tLS^Getrdft^^^^^^^^^  '^'^^  ^^^'^^^-^  -  ^'^e 
™n,  against  wC^^aSr^fhrst^^^^^^^^^^ 

(?)  Rules,  1883,  Order  XL VI  1  •   i  *  <>  v  * 
^  1;  Irwh  Acts,  3  &  4  \^  c   105-    lfilV,"V^"^'  «■  "j   3  &  4  Viet.  c.  82 
■node  of  securing  the  chaise  b^  noti'ce^l  /„V- *"  "•  ^^^'J''  ^32-5.     As  t^  the 
,  ir)  The  order  may  be  made  hv  !  K      •    »  °^'^"■°«  »  distringas,  see  (84S). 

•"«.  40  L.  J.  Ch.  367.        •  ^  ^  *  M-  1<I ;  5c  £iaiefci,  Or<fnance  Co.,  Coates' 
if)  Re  Onslow's  Trusts.  L.  R.  20  Eq.  677. 
(»)  fi«r«,  V. /m„sr,  3  Ch.  D.  291. 
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confined  to  seeing  that  the  property  of  the  lunatic  is  bein}?  prop«.rl< 
administered,  and  who  have  no  jurisdiction  to  adjudicate  bctww  n 
him  and  his  creditor  (x). 

486.  The  property  to  be  charged  must  be  standing  in  the  nan  •> 
of,  or  in  triist  for  the  judgment  debtor,  or  for  him  and  othersi  (y) 
it  is  not  sufficient  that  he  has  merely  a  beneficial  interest  in  it,  in 
in  the  proceeds  of  it  when  sold  (2).  It  is,  therefore,  a  good  oquitabl. 
plea  to  an  action  against  the  holder  of  the  property  for  permitting 
its  transfer  afier  notice  of  a  charging  order  nisi,  that  the  judfimeiJ 
debtor  had  no  beneficial  interest  in  it  (a) ;  but  the  existence  of  ;i 
trust  for  sale  will  not  prevent  the  charge,  so  long  as  the  debtd 
retains  an  interest  in  the  property  itself  (b).  And  by  the  expre- 
sion  "  public  company  "  is  to  be  understood  (c)  a  company  whirl; 
has  the  attributes  of  publicity,  by  virtue  of  an  obligation  to  retun. 
to  public  officers  the  names  and  places  of  abode  of  its  members  ami 
of  the  officers  appointed  to  sue  and  be  sued  on  its  behalf,  whether 
the  capital  be  divided  into  shares  or  not. 

Practice.  487.   Aa  the  charging  order  may  affect  funds  which  are  not  th-- 

subject  of  litigation,  it  need  not  be  entitled  in  any  cause  or  matter((/), 
but  only  in  the  Acts.    It  is  made  in  the  first  instance  ex  part',- 
without  notice  to  the  judgment  debtor,  and  is  only  to  show  caust- 
why  the  property  should  not  be  charged ;    and  it  may  properlv 
fix  a  certain  and  reasonable  period  at  which  cause  is  to  be  shown  («). 
But  it  must  not  be  conditional  in  form(/).  In  the  case  of  government 
stocks,  funds,  or  annuities  or  shares  in  public  companies  standim,' 
in  the  name  of  the  judgment  debtor  "  in  his  own  right,"  (which 
words  do  not  exclude  (^r)    propi-rty  which  has  been  equitablv 
mortgaged  if  it  be  still  standing  in  the  name  of  the  debtor),  or 
in  trust  for  the  debtor,  the  order  restrains  the  Bank  of  England 
or  public  company  from  permitting  a  transfer  till  the  order  is  made 
absolute  or  is  discharged;    and  any  person  or  corporation  per- 
mitting a  transfer  after  notice  becomes  liable  to  the  judgment 
creditor,  against  ^rhom  no  disposition  by  the  debtor  in  the  mean 
time  is  effectual.    The  order  will  be  made  absolute  after  proof  ot 

1  ^"^  ^^T^."-  ■^"""'"•/i,  23  Q.  B.  D.  264  ;  and  see  also  Re  Leavealey,  [18911  2  th. 
1,  and  He  Pltnderltith,  [1893]  3  Ch.  332. 

(y)  South  Western  Loan  Co.  v.  Robertaon,  8  Q.  B.  D.  17. 

(z)  Taylor  v.  Turnbull,  4  H.  &  N.  495 ;  Dixon  v.  Wrevch,  L.  R.  4  JSx.  154.    .\ 

pension  10  therefore  not  within  the  Act.     {Morris  v.  Manesty,  7  Q.  B.  674.) 

(a)  QUI  V.  Continental  Gas  Co.,  L.  R.  7  Ex.  332. 

{*)  Cragg  v.  Taylor,  L.  R.  2   Ex.  131 ;   South  Western  Loan  Co.  sr.  /Joierbo  , 
supra. 

(c)  Macintyre  v.  Connell  13  Jur.  529  ;  see  Graham  v.  ConneU,  19  L.  J.  Ex.  3iil. 

(d)  Lord  Hastinga  v.  Beavan,  10  W.  R.  206. 

(e)  '  &  2  Vict.  o.  no,  «.  15:  Robinson  v.  Rurhidfji;  9  0.  B,  2S9 
( / )  Gibhs  V.  Flight,  13  C.  B.  803. 

to)  FvUer  v.  Earle,  7  Ex.  790. 
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d  1 


»urr«l  by  the  tlu,"'  .^^^    ''if'r'?  7"  ""'"  ''~" 
..d  who  h..  no  other  („n.l  I.  ""  '""''  ■■  """"iinf, 

..-J.-  doe,  notXt  therilt    ,  7""°'°'  °'  "'«"'■  '«•"'-'  'fc' 
H.  t,.„,(er  or  J»^.„Kif'  "'  ""=  ""«  «»  «'"  '"''"ion"  -  to 

..^n  eh.  .ppiirZhKVhtstt'r  *"'"■  "■"'  ™*" 

■•'f ->» '«' P.y-o„.  o,  theJulj  t!t? -ciTlyout  L""'"  °^ 

of  the  owner  of  it.  even  thni.,,1,  K„  i       "'/*''*"°'  witHout  the  consent  order 

Thouah  a  char  r.      ^  ^  ^"  °°*  *PP*"  °»  the  petition  (*).  "^'-"y. 

lun7S  be  tdTo^^ts'r'^M  '?  ^''r  «PP«-We  to  the  wholt 
ha«  already  esteblished  aZ  ''  .  '^t  '''''''''  °^  *  ?"«««  ^^o 
whatever  inters  the  deb  rhad^X;  >  '  "'^k  "?"  ^^'  «^*«"^  *" 
"'der  will  be  made  extnHn    1         '*  ''*'  °^**'"'^'  ^"'^  «»  «toP 

".%eocy  does  nX;^":^  ""^  "  '"°''"  ""'  <"  ">"«.  »  «■« 
A  .top  order  will  be  granted  against  a  cheqne  drawn  by  the 

,?  ,"?'?,':  ''°"*'  '  ''»»■  »  Til,.  376. 
b)l&.2  \icL  o.  HO,  B.  15, 

"   l'^"'*  ''•  Po^le,  [1894]  2  Ch.  449.  ' 
10)  ilirg,  V.  />wroc/!,  s  Bcav   1 
W  WiMea  V.  Garr^y.  1  Wav.  223. 

IjUrocfeod  V.  B«cA«m.».  4  De  G.  J.  &  S.  266 
(')  f  «r«o»  V.  Croft.  58  K  T.  919. 


2(n 


-^-  or   LIE>S.  [part  ,„ 

Pg0^  PaymMter.Oene«l  in  favour  of  the  judgment  debtor,  if  the  chen,,. 
'"''-*«'   h»ve  not  been  delivered  out ;   but  the  court  will  not  generdlv  liv. 
leave  to  the  sheriff  to  iieize  it  in  the  hands  of  the  Paymaater-Oenml 
not  conjiidering.  under  such  circunwUnce.,  that  it  u  the  property 
of  the  debtor  (,).    Where,  however,  a  cheque  was  deliveril  und.r 
a  power  of  attorney  from  the  judgment  debtor,  under  circumMt.„r,.> 
which  mduced  the  person  to  whom  it  was  deUvered  to  return  th. 
cheque  to  the  Accountant-General's  office,  the  nheriff  had  leav.  t.. 
seiie  It  there  ;  because,  though  lying  in  the  office  of  the  Accountant- 
General,  it  was  not  considered  to  be  in  hix  jMwsession.  but  to  l».  tb. 
property  of  the  judgment  debtor,  as  if  it  had  not  been  returned  U) 
A  stop  order  may  also  be  granted  against  deeds  deposited  m 
court  (tt)  ;  but  such  an  order  was  refused  (x)  to  a  mortgagee  of  the 
reversion  of  an  estate,  when  the  deeds  had  been  brought  in  bv  thr 
owner  of   the  particular  estate  under  a  decree,  and  merely  f,,- 
the  purposes  of  the  suit.  ' 

In  applying  for  a  stop  order,  it  is  not  necessary  to  serve  th- 
petition  or  summom,  upon  the  parties  to  the  cause,  or  upon  th.- 
persom,  interested  in  such  parts  of  the  stocks  or  property  as  are  n.t 
sought  to  be  affected ;    but  the  person  who  obtains  the  order  t.. 
prevent  transfer  or  payment  of  moneys  or  securities  in  court  to  th. 
general  credit  of  any  cause  or  matter,  or  to  the  account  of  «nv 
class  of  persons,  without  notice  to  the  assignee  of  any  person  entitl.,1 
m  expectancy  or  otherwise  to  any  share  or  portion  of  such  mone^- 
or  securities,  shall  be  liable,  at  the  discretion  of  the  court  or  a  judcV 
to  pay  any  costs,  charges  and  expenses  which,  by  reason  of  ajn' 
such  order  having  been  obtained,  .shall  be  occasioned  to  any  part^ 
to  the  cause  or  matter,  or  to  any  person  interested  in  any  sue!. 
moneys  or  «pcurities  (y). 

Notwithstanding  this  order,  the  assignor  of  the  fund  must  be 
served  with  the  petition  or  summons,  and  the  assignment  must  b,- 
proved  or  admitted.  It  must  also  be  shown  that  he  has  an  interest 
m  the  fund  though  it  is  not  necessary  to  prove  his  title  to  anv 
particular  share  of  it  (z). 

489.  If  stock  to  be  charged  be  standing  in  the  name  of  a 
trustee,  upon  trust  for  a  debtor,  who  has  partly  a  beneficial,  ml 
partly  a  fiduciary  interest  in  the  dividends,  the  order  will  charge 
so  much  ody  of  the  dividends  as  is  payable  to  the  debtor  for  hi< 
own  use  and  benefit ;  thus  leaving  the  distribution  of  the  fund  to 


Fwm  of 
order  where 
debtor  partly 
tnutee  of 
fond,  and 
PMtly 
beneficiarj". 


M  Courtoj/  V.  Vinetnl,  15  Bear.  486. 
(<)  Watts  V.  Jefferyes,  3  Mac.  &  G.  422. 
(u)  Wittiatiu  V.  Synwnda,  9  Beav.  523, 
(x)  CctUm  V.  CUUm,  6  Beav.  96. 
(y)  Rules,  1883,  Order  XLVI.  12  13 

.KJ«iif5BearW3.*^''""«'  ^""'^  "•  <?--.'»  Beav.  521 ;  ^«r»a.  v. 
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the  diwretion  of  the  trui,t««i.  .nd  if  n«?6««rv  »    .k       j 
fottrt  (a).  "•  "  "•*•*«'>•.  to  the  order  of  the  y'a««,a. 

'"    491 


489-4 


(rottrt(a). 

•^  «  wL"-  "•'"""  °'  "•  '"•«""-'">  AC.  1890,  i.  i.,Z^ 
■■  (1)  -Ute,  th.  comm™.™.„,  „,  Hi.  ,(„  Sir  ™ 

to  redeem  the  intpmst  /.l,o..„- 1        •     ""*">  *'  ^"7  time 

ir.  this  country^  "«"  "^  •""■"«  «  Pl««  of  bu»ta<», 

b..«e„  debtor.  ..d  cSfJ^  ."t:Li°„''pTdr  "'  ™'""';  "^ -^■"" 

«»^  ,uch  fa  .LCwgL^.'^^rd'i;";  ?:'.;'' "^-^ 

«f  which  a  suit  has  ArfnaU..  k  aemand,  for  the  recovery 

"f  a  warrant  oTattome;  "S  o^"  ^"'"^^"-d-     The  condition 
attorney,  that  on  non-payment  at  a  certain  day 

A'c:t^?*"D"1?'  "  ^--  *  ^-  "^  ««!  -  So.,  we^t.^  to.,  Co  v 
rr. !«' J  if:  ''*•    ^"  ^''^  P-««o«  under  th.  a^LnfU  S.  a  cfozSVffl: 


264 
"1-4^ 
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491- 


Muat  be 
attested  by 
solicitor  of 
debtor. 


execution  may  issue,  is  not  a  contract,  but  a  description  of  ti 
object  of  the  security,  and  of  the  means  by  which,  in  dof  del   f 
the  creditor  may  enforce  payment  (c).    The  proper  mode  of  rect    ' 
ng  debts  so  secured,  is  by  entering  up  jud^ent  in  purTur 

Athough  the  judgment  is  so  entered  up  under  a  coLLt  it  nl 

irnTnd?'  °'^:?  "*  '""^  '""'^^''-y  confessLn teing  or:: 
shorten  and  lessen  th?  cost  of  the  judicial  process  (e)     And  t, 

adverse  character  which  is  imputed  to  such  judgments  1/0^: 

ductive  of  .mportent  consequences,  where  restriJtiorar   i "  S" 

upon  the  ah..mtion  of  property  (^59).    For  if  the  war"am  ^ 

attorney  be  bond  fde  given  as  security  for,  or  to  stavloff 

tTetf: '"  ^'^Tr  ^-^^  ^ '''''  ^^'  '^  -*  ^^:nl:^ 

to  effect  a  covert  ahenation  of  Ihe  property  contrary  to  the  relt 

tion,  ,    creates  no  forfeiture  of  a  lease"  which  contains  f  c„ vt     ,' 
against  assigmnent,  with  a  proviso  for  re-entry  on  breacT   , 
|s  not  a  breach  of  a  covenant  not  to  charge  or  incuUer,ry  1,: 

ng  or  grantmg  any  rent-charge  or  other  incumbrance  j"^  rX 
forbids  any  assignment,  mortgage,  or  other  mode  of  a^tic Llti 
or  any  act  by  which  income  would  become  payable  to  anTort 

ban  a  certain  person  (/).    But  if  the  covert  intention  be  Vrw 
the  form  of  security  will  be  no  protection  against  forfeiture        ' 
The   vobintary   character   of    these  instruments   is,   howevc^ 
reeogmsed  m  the  case  of  infants,  who  are  not  allowed  either   0 
appoint  or  appear  in  court  by  an  attorney  (but  by  guardian  o,.. 

in  "  at  Ti  !  T    P/''°"'  '^^''''^y  "^'"^d  ^y  ^^  ^nd  attend- 

ing at  his  request,  to  inform  him  of  the  nature  and  effect  of  such 

ltd  th^r  b    ;  f  T'  'f  "  "'^'^^^^  ""  *^«  d"«  --"tion  the  « f 
and  thereby  declare  himself  to  be  soUcitor  for  the  person  ezecut , 

fir:'  ri'*'*'  *'^*  '^  ^^'^^^^b-  -  -ch'soiiStor  t 

^1  vT    !     ^'^.  ""^^^  ^y  P"""^  *^^*  *^«  P'^'^^  e^ecutin.  the 
.same  did  in  fact  understand  the  nature  and  effect  thereof.  01°  was 

(c)  Cook  V.  Fowler,  L.  R.  7  H  I^  at  n  if:  ««-  t      i  ^t_ 

(d)  i,herbome  v.  ToUemaehe,  13  C.  B   (us)  742  '"-^'"""- 

U)  JJoe  d.  Mttchiruon  v.  Carter   8  T   R    r,7   inn      n    r.        •■       . 
(</;  W.«:r  V.  Woodroffe,  i  Mee.  &  W.  650 


■5im.. 


-.5^3W^ 
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fully  informed  of  the  same  (h)     The  siHo.t.y      u 

not,  however,  necessary  in  .L/    *  **'"''  ^^  *  "°""*"»-  i«   Po^Vraph 

.Jute  is  ex^re Jy  eTlxed    o  1^    T''"'"'^'^'   ^^'^"^^  ^^^       ^ 
defendant  luLelf  ^a  t^'tor  rT  .f'T'  .^^  -^e^e  the 
.^.at  protection  which  .  t^^h/^,;-  ^  ^  ^  - 

The  solicitor  who  is  rennirprl  f«  k„ 
defendant  must  not  be  the  soti  or  f   T.''''    ""  *^"  P"^*  '^^  ^1>« 
rule  disqualifies  foTthe  office  bo  hth/l"  .     P'^'^^^  (^)  ^   «°d  this 
solicitor!  (if  he  be  act^fas  the  a^^^^^^^  *^  P'-"*'«'« 

and  also  a  solicitor  actin.  aftS  ewl  S Vk  ?  '•''  *^'  ^"'^'^^^^' 
though  the  latter  may  ato  have  actef  fn  .1  /r?^''  ^^""'«^' 
there  is  no  distinction  beLeerprttll  .'  ^'^'"'^'"'  ^^"^  =  ^«'- 
the  act  done,  or  the  dutv  whtl  ^  .    F     ^""^  ^^'^'  "^^^er  as  to 

it.  The  disq^alifittiont  ct jJetTiftln  be\^"^^^  ^•'^'i  '^^ 
from  the  evidence   flmj-  tJ,„      r   !  ^"^  ^^°"'°'  o""  inferred 

parties ;  ev^n  though  be  p^otd  IT^:'  i".*'^  "^"^^  ^°^  '^"^'^ 
.0  him  and  refused'  t^^^l  H'nyttL?  trth'"", '"  '''^'' 
related  where  further  advances  had  been  mal  aftl;/.  "''  "°' 
of  the  warrant,  and  the  obierhnn  ^  °^^°  "^^^^^  a^er  the  execution 
elapsed  after  iud^enf  ^  T  °°'  '^'''^  *"^  «°n^«  t™e  had 

Fnrthpr    fV^^.    *     ""^  ''Sned  and  execution  levied  fn) 
l^urther,  the  debtor's  solicitor  mu^t  h^  «  'eviea(nj. 

ti-;"  by  which,  Wver,r^  noTmeantXr  "^  "'"^r^- '^ 
named  or  suggested  bv  iinnfhJ  ^**  ^^^''^  solicitor 

IS  indeed  a  reason  for  a  mnr^  JJ  ^^^^^^    ^^"^^  »  nomination 

J..  4.  object  of  *:  IXi^^'blTd^f  I  ^  t  "'T"-' 
debtor  exercised  a  free   if  ««/      ^*  "^^  ,"  '*  ''e  shown  that  the 

So  long  as  the  Solicitor  ts  LT  J''  '"^'"'''  '^^'''^  ^'^  *^«  "^"e- 

it.att;rsnotb;wSet^a:a^^^^^^^^^^ 

a  stranger  to  the  debtor,  or  even  that  hTw  ^  v-     -''*'  P^«^°"«'y 

He  soUcitor  is  to  at  endTtte  L^f  ^''^  ^^  '^°  "'''^*°'-  ^'^■ 
of  the  nature  and  e«^oZT,u  ""'  '  '^°'3"««*'  *»  '"^0^^  him 

ThesohciLfon^"^^^^^^^^^ 

^'ebtor.  and  is  not  bound  to  l^V       f  ^'  ^'  '"^"^"^  ^y  ^^e 

Jesires  it.    Nor  can  the  dir  /^^^^^^^^t  to  i^m  unless  he 

^or  can  the  debtor  complam  that  proper  advice  wa. 

!^)  Chpp  V.  ^am«.     Mee.  &  W.  430.  ^^      ^• 

')  J/fMcm  V.  KidMe,  5  Mee.  &  W.  513 
('»)  Pryor  v.  Swaine,  2  Dowl   *  T    07'    n 
(«)  Cooper  V.  Grant,  12  C  B  I^     »"    '        '^''"'  ^-  ^'"^'°".  »  Dowl.  P.  C  1015 

Joel  V.  Z)i>i«,    K  n.-« !    I.  T    \  ^*  '*3  ;  Taylor  y     \Vr"W-    r  \f         t^   ,. 

'■•t.  286;  see  Rw  v.  Linsted,  7  Dowl.  PC  153  '      "^^  ""•  ^'"*^'  »  ^^O"' 
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warrant 


Warrant  to 
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Must  be 
registered. 


[part  III. 

not  given  him,  either  by  the  solicitor's  ne^lprf  n,  ;«  „ 

the  instrument  to  the  debtor,  without  acting  aTws  Xt     ' 
domg  BO ;  for  he  may  have  done  it  without  the^debtorVreoue!,  '" 

but  .  thttd  person,  (unless,  like  an  assignee  in  baiitante  k 
stand,  m  the  debtor's  place),  eannot  do  Z,).    ThTSorit; 

«5.  By647Vict.c.66,anadditionalbookorindexisdiB.rl«l 

o<  bf '::s::  ^^^rr  "^ "™'''  "^*'-°-'  -^^ "^t.^ 

or  tae  respective  defendants  or  persons  giving  the  warrants  n, 

the'dT. '"  .f ''  ^'^'^  "^''^  -^^  ^«  -««t'ed  on  7a^ent 
the  additional  fee  mentioned  in  the  Act  (a).  Payment  ot 

^  (?)  Pococt  V.  Pickering.  IS  QB    ^st  hIT7^'  ^^^*  ''•  =^^^- 
£€.w  V.  £o«i  Ken^ingiZ,  15  L   J   C   P    1^      p,^^"*""'-  «  I>owl.  &  L.  419; 

(r)  Hibbert  v.  Barton,  10  Mee  &  W  ft7a  .  /ii-  rr,     . 

XichoUm,  8  Mee.  &  W.  294.  '  ^'***'  ^  ^°*''-  ^-  C  113 ;    Poff^r  v. 

(»)  <?ay  V.  ifa«,  5  Dowl.  &  L.  422. 

(/)  Taylor  v.  Nicholh,  6  Mee  *  W  qi  .    n     •        ^ 
Chipp  V.  Harris.  5  Meo.  &  W  430  '  ^'"''  ""■  ^'«'«"»o«.  2  DoTrl.  &  L.  7i3; 

(«)  Lewis  V.  Zoni  TankerviUe,  11  Mee.  &  VV  109 

(x)  5ponsr  v.  Tucker,  1  Y.  &  J.  206. 

(y)  HenshaU  v.  MaUhew,  7  Bing.  337 


^^::^^ 


^M^l-t^wi^tX- ^  :l  yfm^^ 


-■ca=.-^ 


^j?:^iiH[k;?w 
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«6.  ^ere  such  warrant  of  attorney  or  cognomi  or  a  true  copy 
thereof  18  not  filed  with  the  proper  officer  within  twenty-one  days 
next  after  execution,  as  required  by  3  Geo.  4.  c.  39  (wHch  makes 

"v^TT.*?  ^'  ^'^  "^^"^^  °*  *^«  *^«  «f  «^e«i^tion  as  pre- 
scnbed  by  that  statute  (a)),  it  shall  be  fraudulent  and  void.  And 
anydefeasance  or  condition  to  which  the  same  was  subject,  shall  be 
wntten  upon  the  same  paper  or  parchment  with  the  warrant  or 

Srre'voM  S  '  *'""''  "'''"""  *''  """''^*  "  '^^"^"■^ 

The  Act  of  3  Geo.  4.  here  referred  to.  declared  that  the  security 
and  judgment  and  execution  thereon  should  be  fraudulent  and  void 
against  the  assignees  in  bankruptcy;  but  it  was  held  that,  as 
between  the  parties,  they  might  be  good  (c). 

497.  Power  is  given  {d)  to  any  of  the  judges  of  the  court  in 
which  the  warrant  of  attorney  or  cogno.it  is  given,  to  order  a 
memorandum  of  satisfaction  to  be  wn.  en  upon  such  warrant 
TTl  """aII  f  «^«°;.^f  P«<=tively  as  aforesaid,  if  it  shaU  appear 
«ar^!d  '*  ""*'  ^^^"^  ^^'   •""'"  '^^'^^^^  °^ 

498.  The  Acts  apply  to  warrants  of  attorney,  whether  executed 
m  this  or  m  a  foreign  country  (e).    And  it  seems  that  if  judament 

lTl\  °\t  "^T"'  "^  ^"°"^'^'  ^°*  "^^^^  '"  compliance  with 
the  statutes,  the  defect  cannot  be  waived  ( / ). 

499.  Where  a  judge's  order,  made  by  consent  is  given  by  a 
defendant  m  a  personal  action,  whereby  the  plaintiff  is  authorized 
tohwith.  or  at  any  future  time,  to  sign  or  enter  up  judgment,  or 
to  issue  or  take  out  execution  (whether  such  order  is  madTsubect 
0  any  defeasance  or  condition  or  not),  the  order,  together  with  an 

affidavit  of  the  tmie  of  such  consent  being  given,  and  a  description 
ofthe  residence  and  occupation  of  the  defendant,  must  be  filed  in 
e  Kings  Bench  now  the  Central  Office)  within  twenty-one  days 
after  the  making  of  the  order,  otherwise  the  order  and  any  iudS 
meat  signed  or  entered  up  thereon,  and  any  execution  issued  l 
t^bn  out  on  «-h  judgment,  shall  be  void  (.,,    And  the  provisions 

warranto  of  attorney  and  cogmtnts  with  the  clerk  of  the  docquets 

search  m  relation  thereto,  and  for  entering  satisfaction  thereon, 

III  i?T^K/"  "r^"^""'  '^  '^"-  *"«8;  see  12  &  13  Vict.  o.  106  s  130 
6)  The  Debtors  Act.  1869  (32  &  33  Vict.  c.  62),  s.  26 
(c)  Bennett  v.  Daniel,  10  B.  &  C.  500. 
Ci)  3  Geo.  4,  c.  39,  s.  8. 

/'a  z?^"*  ''•  ^'■«'»'"*'"'.  ^'  ^owL  &  L.  743. 
U)  Unpper  v.  BriaUiw,  6  Mee.  &  W.  807 
(?)  32  k  33  Vict.  c.  62,  s.  27 
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and  for  fees  for  search  and  filing  and  taking  office  copies  erf    , 
and  apply  to  every  such  judge's  order  (A).  ^     '  ""^'"'^ 

500.  A  consent  to  a  judge's  order  for  staying  proceeding, 
payment  of  debt  and  costs  does  not  require  the  interZS)?  f'"' 
sohcitor  for  the  debtor,  because  nothing  can  be  Sv  S     " 
such  a  consent  until  the  judge's  order  is  made,  in  w^ch  ^cr' 
differs  from  a  cognovit  (i).  ^^P^'^*  " 


taken  in 
execution 


Sub-section  (5).— Crown  Debts,  etc. 

^rnX"-'  de!?^-  ^^  !?'  ^r.°  S»^*^'  «*«•'  A«*.  1865  (i),  any  jud^nae,,, 
affectdebtor's'J^^^^^'  «'  f/der  obtained  after  the  commencement  of  the  £ 
lands unt.      or  on  behalf  of  the  Crown,  or  any  recognizance  entered  intttf;- 
the  commencement  of  the  Act  on  the  proper  accomit  of  the  Crow 

LTJ  Tlf  T'  ^'^°°"  '''''  *^«  conLencement  of  the  ir; 
debt  due  to  the  Crown  on  any  obligation  or  specialty  to  the  Or   • 
made  or  any  acceptance  of  office  from  or  under  the  Crown,  accer ' 
after  the  commencement  of  the  Act,  shall  not  affect  any  S 
whatever  tenure  as  to  a  icucjlde  purchaser  for  valuable  c'^S, 
t'on  or  a  mortgagee,  whether  with  or  without  notice  of  the  jud^™    t 
rlT^  ^  ^^"'  mcumbrance,  unless  a  writ  of  extent  or  offe 
clausu  e^remum,  or  other  writ  or  process  of  execution  in  pu^ua^ 
of  or  m  relation  to  such  judgment,  decree,  or  other  incLbrar 
has  been  issued  and  registered  before  the  execution  of  the  coTve^nee 

T^ZTT^V""^  '^'  P*^'"*  "*  *^«  P'^^^^^^  «^  'mortgage  m'on 
This  Act  makes  no  provision  for  re-registration.  ' 


Irish  Acts. 


.   502.  By  the  Irish  Act,  7  &  8  Vict.  c.  90,  ss.  11   and   12    no 

ccoTof  TT  "  ""»""'^^^^^'  ^^  «^'^g^*^-  -  «p-a't; 

account  of  the  Crown,  or  any  acceptance  of  office,  shall  affect  anr 
lands,  tenements,  or  hereditaments  as  to  purchase  s  or  mortgal  ? 
unless  and  until  the  same  shall  be  registered  as  directed  byll' 

uWt^'^  *°  ^'^'''''  ^""^  Accomitants  to  the  Crown  B 
11  &  12  Vict,  c  120  (I),  no  judgment.  Crown  bond,  rule  deJj 
order,  or  hs  per^ns,  is  to  be  so  registered  unless  a  certificate  oft 
existence,  sagned  by  the  proper  officer  of  the  court  in  wh  ch  it  w! 
entered  or  obtained,  be  subscribed  to  the  memorandum  lef  wi  hi 
S  r; '  Z^  ""'  I'  ""  ''  ^'^*-  '•  '^'  '■  22'  -  certified  co^yd 
islStS.t  rTf "'  %  *^^  ^"^"^  ^^°^*^«  (I-^^"d)  Acf  1867, 

By  the  11  &  12  Vict.  c.  120  (,«),  it  was  also  made  necessary  to 


ih)  Id.  s.  28. 

lllS^L^n"'-  "•  '"'•  '  ''•    ^^  "^  ^^^'°?1f  °^  -ei^tration,  see  s.  49. 

(m)  Section  13. 


%i'4k::;rf. 


«j>'^"'«Br«?'''^ 


I  HAP.  I.] 


CROWN    DEBTS,    KTC. 


2(19 

«ept.„ce  of  officeregistered  or  re^ocS  „X  J  i  IS^J 
instrument  vesting  or  transferring  the  le-al  or  eoSS  1       i  . 

And  by  s.  12  of  the  Irish  Judgments  Art   lS7i   „« 
Crown    bond,    judgment    at    Tt.     i  T' ^^3^.^ 
mqui«lion,   ot  acceptance  of    office,   re<^stered    Z^La^^I 

tenements,  or  hereditaments,  as  t;  pUhaZ   ^^o'f ''  ^"°^'' 

-is  to  the  provisions  of  the  Record  of  Title  arelandtTV   !««- 
"mlation  to  Crown  debts,  etc.,  see  supra  (473)         ^        '  '^^'' 

reS!a;ofUte';fh'''r"  '''*'-'^  *^^  ^"^'^^  «f  the  Land  cw. 

of  the  Supremf^ow  Vn  .^^^"/^'^"t"'^  ^r«m  the  Central  Office  ^<=*-  »««>.   ^ 
supreme  Court  to  the  Land  Registry  Office  (/,),  and  it  is 

<n)  Section  10.  (.)  63  &  04  V;ct.  c.  26.  (^)  g^etion  1. 


._  .    -Mi 


sf  ■; 


or 


^^^  ^'^  "«^'*«-  [part  ,,, 

m7~t03  "^T'^^f.  ^?  *!»**/ J"«dgtnent  or  lecognizance  whether  obtained  or 
*«  entered  mto  on  behalf  of  the  Crown  or  otherwise  shall  not  on!l 
as  a  charge  on  land  or  on  any  interest  in  land  or  on  the  uiin«„l' 
purchase  money  for  any  land  unless  or  until  a  writ  or  order  forV 
purpose  of  enforcing  it  is  registered  under  s.  5  of  the  Land  Char.'." 
Registration  and  Searches  Act,  1888{r)  (470,  471),  and  a.  6  of  tC 
last-mentioned  Act  has  been  made  applicable  to  every  writ  a 
order  affecting  land  issued  or  made  by  any  Court  for  the  purn, 
of  eniorcing  a  judgment  ...  and  to  every  delivery  in  JecLl 
or  other  proceeding  taken  in  pursuance  of  or  in  obedience  to  am 
such  wnt  or  order  {«).  *"■ 


Lis  pendens 
do  not  bind 
landti  unless 
registered. 


Sub-section  {6).—Lite8  Pendentes. 
503.  By  2  &  3  Vict.  c.  11,  s.  7,  no  lis  pendens  (1113)  ^hall 
bind  a  purcnaser  or  mortgagee  without  express  notice  thereof 
unless  and  until  a  memorandum  or  minute  containing  the  nam.' 
usual  or  last  place  of  abode,  and  title,  trade,  or  profession  of  rL 
person  whose  estate  is  intended  to  be  affected  thereby,  and  the 
Court  of  Eqmty,  title  of  the  cause  or  information,  and  the  dav 
when  It  was  commenced,  shaU  be  registered  in  the  Common  Pleas 
(now  the  Land  Registry  Office) ;  and  the  provisions  of  s  4  wi  h 
regard  to  the  re-entering  of  judgments  every  five  years  im 
extend  to  every  case  of  Us  pendens  registered  under  the  Act 


Section  II. 
Of  Equitable  Liens. 

Principle  of  such  liens..         .  paraoraih 

604 

^^^-^^CTio^(l).-TheLienuponLandorotherProperiyforPurckse 

tnoney. 

Depended  at  common  law  on  possession       ....  cj.. 

In  equily  founded  on  honesty I?I 

Cases  in  which  the  lien  arises..         ..         ..         ^ 

Purchaser  has  lien  for  purchascmoney  paid  on  acamnt  o^ 'prematurely  ' '  508 

Purchaser  hen  restricted  to  estate  and  interest  of  vendor  c^ 

^""'i-^'  "".  ''*"  •^'^  "^"^^  ^"'^  *'^""'^'y  '"  "^  °f  several  trusUe 

Benefit  of  lien  transferable       ..         ..  f^° 

. .  611 

Sub-section  (2).— Partnership  Liens. 

Partner  has  liens  on  co-partner's  share  for  latter's  liabilities  k|9 

Foundation  of  partnership  liens        "         "  Vit 

Bona  Ude  sale  to  purchaser  bars  lien..         ..         ..  «![ 

After  dissolution  completed,  lien  is  barred    ..         '. clt 

Property  to  which  lien  extends..  tit 

■ '        •  •        •  •        •  •        . .  olo 

(?)  Section  2.  (rTsi^  52  Vict.  o.  51. 

(a)  Land  Charges  Act,  1000,  sect.  3. 


CHAP.  I.]  THE  LIES    OF    SOLICITORS,    KTC. 

SUB-SECTION  (2)~Partnership  Liens    (continued)- 

Dou  not  extend  to  ownenhip  in  common      .  PABAoaAi-u 

Lien  only  arises  on  dissdution  unlea*  hu  .™—  -     ,   ".         '.'  "     ^'^ 

S.B-,EOT.o»  (3).--0y  iien,  >  Sx;«»ii,„e  „y„„  ,h  Proper,,  of 

/« (/«««rai  no  /.«»  /or  money  pa«i  for  another's  benefit 

C.rcu,nstancesin  which  lie,is  are  allowed  by  reason  of  mistake  eic  ' '     55^ 

Utn  arises  where  owner  has  aUn„-„d  cr-^.»  J -t       i    y  """<•*«,  crc.  ..     621 

reap  the  benefit         '  '^'^  expenditure  by  person  who  expects  to 

^^'"'y^l^^'^'^fp^'^y^'^oL.iu^fuifiiudhisi^^^^         ■■ 

'"%::d7urr  '•"  r '"'i  '-"-'t''  "^  •'^"'"'^'^'^ "'"'« *- '-  /- 

^o"  far  a  manager's  lien  affects  remaindermen        

To  uiAo/  a  consignee's  claim  exUnda  . .  ••••.. 

Vhere  consignee  is  also  an  express  trustee  of  estate" 

Insurer's  lien     . .  
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522 
523 
524 

525 


531 
532 
5-!t3 
534 
535 
536 
537 


526 
527 
528 
529 
.530 

SUB-SECTION  (4).-TAe  Lien  of  Trustees  for  Costs,  Charges,  and 

Expenses. 

(kneral  lien  of  trustee,  for  cosU,  charges,  and  expenses 
Eou,  far  trustee  of  mui  settlement  ent  lied  to  costs  of  defending  it     ' ' 
Tr^e  has  hen  on  aU  property  into  which  trust  L^ZLed' 
Same  principle  applies  to  constructive  trusts  omverted 

Improper  inve^ment  of  trust  funds  creates  lien  on  the  .W«en/" ' 
Uns  onih^  shares  of  beneficiaries  for  sums  due  to  t^tlZT  ' 
f_>^PPljoation  of  moneys  received  under  powers     '^"^*        • 

.638 
Su^SKCTioN  (,).-.Liens  in  cases  of  Misappropriation  and  Waste 

^"'^^^ongfuUy  abstracted  by  equitable  mortaaa^ 

^nonprofits  of  estate  for  waste  '^i^  nMrtgagor . .         ..         ..     539 

.  ■•     540 

S.B-SKCTXO.    (6)     n«   Lien   of  Solictors   upon   tie   Fruits   of 

Judgments,  a^artfrom  Statute.  "' 

Itt^  'T,  "  ^"""i'"^'  ''■"•/'^  ^^'^  o'^  fruits  of  judgment. 
^2^"i^'"^'''^"'f'"^^ratorsandtoc<mpani^  ■         " 

^nre^ncted  to  solicitor's  oum  charges         '^^'"*'      ••  ■         •• 

SolKitor  of  both  parties  may  have  lien  

'»  a  particular  lien 

H^far  lien  exte:ids  to  moneys  in  the  hands  'of  the  solicitor' '         "         ' " 

f^^J^y*  prevent  parties  compromising 'litigafi;^         ••         ••         .. 

'^f^'"'-^  hau;^u  plaintiff  and  defendant     .                      ^         ••         •■ 
tMn  may  be  destroyed. .         . .  

^'^"SecUily  right  of  setoff..         ,[ 
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544 
545 
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SUB-SECTION  (^.-Solicitor's  mtutory  Charge  for  Property  recovered] 

or  preserved. 

rABAORAPH 


553 
654 

555 

556 
6£7 


Xature  of  the  charge  on  property  recovered  or  preterved 
Cases  in  which  the  Act  does  not  appltj 

^'^Z'otTce'^  *'  *■''"'"'  ""''  *"  '"''•  "'••  *"  "^"^  "^«  purchasertvilhoul 
^'^TntlcS^UoL"  ^"^y  "^  i"^""*""^  »«'"^>''  'women  ^strained  from 
jrjoi  amo«„fc,  to  recovery  or  preservation  of  property  for  purposes  of  Act 

»pi/e  of  a  compromise '" 

Ptrsonal  representatives  of  solicitor  entitled  to  the  charge    '.'         "         "III 
Qucere  whether  rinht  «r/«>i/7<  <«  r„_j .  "  ' '     ""8 

560 

561 

562 

563 

564 

565 

566 


Qu<Ere  «fA«M*r  WjAt  extends  to  London  agent. . 

One  court  can  give  charge  over  property  being  admi'nisUred  by  anther 

Ji'ffect  of  counter-claim  or  set-off  on  charge 

Practice 

Quart  whether  solicitor  can  be  heard  on  appeal  .. 

Parties  liable  on  judgment  ignore,  the  solicitor's  charge  at  their  peril 
-comparison  of  statutory  charge  with  the  solicitor's  equitable  lien     ..         '.[ 

Sub-section  (8).— Maritime  Liens. 

Nature  of  maritime  liens  for  wages,  salvage,  pilotage,  etc.  . . 
Master  not  entitkd  to  lien  for  wages  and  expenditure  apart  from  statute 
Promsions  of  Merchant  Shipping  Act  in  favour  of  master  .. 
Statutory  right  in  rem  for  building,  repairing,  or  equipping  ships .. 
Statutory  right  in  rem  for  damage  to  cargo  caused  by  negligence  of  owner 
master,  or  crew      ..         ..         ..  -      »  »  j    .^  n,. 

Distinction  between  maritime  lien  and  statutory  remedy  against  the  tea 

Lien  of  eonsignu  of  ship  and  cargo 

Owners  of  cargo  have  no  lien  for  losses  which  are  the  sidtjut  of  general 

Lien  for  salvage  of  vessel,  etc 

Lien  for  salvage  of  life \         

Salvage  claims  arise  apart  from  contract      ..         ..         ,,         [' 

Lien  for  damage  to  another  vessel  or  Ur  cargo  crew  or  passe^ers.  limited  in 

uTnOUTtC 

How  far  limitation  of  liability  applies  to  foreign  ships       ..         .. 
Liability  arises  on  each  distinct  occasion  of  damage .. 

Courts  having  jurisdiction 

Pro^ice  where  shipowner  is  a  liquidating  company.. 
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568 
569 

570 

571 
572 
573 

574 
575 
576 
577 

578 
579 
580 
581 
582 


S°£«  ,  ^^-  Eq^table  liens  are  founded  upon  the  consideration  of  a 
duty  or  implied  intention  on  the  part  of  the  owner  of  property  to 
make  it  answerable  for  a  specific  claim.  They  arise  independentlv 
of  possession  by  the  creditor,  and  are  enforceable  by  sale. 

Sub-section  {1).-0/  the  Lien  upon  Land  and  other  property  Jm 

Purchase-money. 

JSonlw   ,.  ^^-  ^  ^^'idor  has  a  lien  for  unpaid  purchase-money,  which. 

on  possession,  though  of  an  equitable  character,  was  recognized  at  law  as  well 
as  in  equity ;  and  for  the  purchase-money  of  chattels  as  weii  a> 
of  real  estate :  but  with  this  distinction,  that,  inasmuch  as  there 


CBAP.  I.]     UEX    UPON    LAND    FOR    rUKcHASE-MuXEY. 


273 


on 


after  he  had  executed  an  abHolut.  '  ^"'  P"'^''««--'non«'y,    608-007 

land  or  the  deeds  (Owhrchthtu.rr''^''"'''  ''*'*"  "P""  ^^^ 
vendor's  poHsessionV  Jon;  'of '^  0!"''  "''''f'^'  '"  ^''« 
N'or,  for  the  same  reason   had  tU      ^  ''^^^^^n*''  of   the  estate. 

6O0.  The  vendor's  lien  rpsfq  nnnn  *i,      i  ■ 
th.t  he  who  h.,  obfinld  »r„  „,    '''""  f"""'P''  "'  «l""y.  '"<l""y 
-J-yn.e.  „,  .he  ™,„e.  .ElZ;  KSrpf  r^^.T '  "^  ' 

»«Tisr£M'tprr,e°'\',7'-' ■"'«*' '*»•-"'■ 

also  in  rosriPr-t  n*  *    j  ,  ^°P>^"°'d  or  leasehold  tenure  (z)  and  "•>''•»»  the 

..d  ...end,  „„.  oity  J?h?„„;  ifp^cr  J.TT  '•'r'"^"'' 

(torn  the  time  the  lien  come,  int„  „  .         ,  ,  °  '"  '»'"■«*  »n  it 

l.ve  been  given  ,„r  it ,.).  .n^  ^h^ZTj^^Ztl^fl  ""■ ' 
m  gross  ,r  an  annuity  (/)  or  be  oavahu  ,  ."^^/f""  ^^e  »  sum 
binds  not  only  the  purchaser   hi  hi       a^  »f  t^'^ents  (^).    it 

Pe^ons  ha4  e,u.lbt7n^ertl'T;d%Vct^^^^^^ 

acquired  the  legal  estate  with  notice  of  thennn  ^^""^ 

purchase-money  and  claimin"  „n!i      A         .""""Payment  of  the 

.«  where    L    l-SL"" t  elpUT'tl  r""'*;'''- 

u)  nrout  V  i)a««,,  4  Jur.  (k.s.)  39e. 
W  J/acfc«M  V.  Symmons,  15  Ves.  329 
»)  £inngr  v.  Osbaldiston,  2  Myl   &  fr"  53 

(c)  i?<»«  V.  JTateon,  10  H   L   r  B7<>      d    o.    . 

W)  tf«m«,„  V.  5o„Mco/e.2  Ve^'sen  =393  •  ^"if  ^t  ^•- /«*«"'-*.  *«P-. 
^.Uimrdt,  supra.  *"*"' '  ^"«««  v-  ^oisey,  6  Ves.  475  ;  EUiott 

(/)  rardiffv.  Scrughun.  cited  1  Bro  C  L'  42^.  »,■  n  ..j 
^li^^P'^'^L"^  f^""^'*''  ^-  "Symmons,  15  Vetsljif    r^f"  ^^  ^'^"^""d.  Beat. 

M9;  Cator  v.  Earl  of  Pembroke.  I  Bro.  C.  C  30i  '      ^^  **"•  ^^2;  Belt's  Sup, 
r. 

T 


ii,  -ii 


Landa  CU\ue» 


Sale  of 

Duperfluous 

Unda. 
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607^^   "*'"•  '"  *'"'  ^"^  *°  "**  "P  ■"  ^^^^y  "«*'"**  **"'  *""^"  Htatemont 
m  the  deed(»).    The  lien  extends  to  money  advanced  bv  th.' 
unpaid  vendor  to  the  purchaser  for  improvements  (*). 
Sale,  under  ^     The  lien  arises  for  the  price  payable  for  land  taken  bv  a  public 
company  either  under  the  Lands  Clauses  Act  or  by  aKreement  (/) 
and  as  well  where  the  consideration  is  a  rent-charge  as  whcro  it  w 
a  gross  sum  (m)  and  also  for  the  compensation  for  severance  whtn 
it  forms  part  of  the  purchase-money (n).    But  it  does  not  extend  k, 
the  costs  of  the  statutory  arbitration,  although  they  be  payable  bv 
the  company  (o) ;   nor  does  it  give  the  vendor  a  security  for  hi- 
costs  upon  the  sum  deposited  by  the  company,  under  s.  85  of  the 
Act,  when  the  condition  of  the  bond  has  been  performed  (»). 

On  the  other  hand,  it  is  extremely  doubtful  whether  a  raiiwa; 
company  which  sells  its  superfluous  lands,  has  any  lien  for  tb,- 
price  (q). 

Kr'  *""     ^^   Conversely,  if  purchase-money  be  paid  prematurely,  the 
purehaw-       purchaser  or  sub-purchaser  will  have  a  lien  on  the  estate  (r)  ■  and 
r^S'^or  '^^*'°  *^®  purchaser  property  declines  to  complete,  there  is  a  lien  for 
prematurely.   '^^  deposit  and  interest  on  unpaid  purchase-money,  and  for  interest 
on  the  payments  («),  and  for  his  cost  of  a  suit  by  himself  or  the 
vendor  to  compel  performance  of  the  contract  (t).    And  so  if  the 
purchaser  have  resold  before  completion,  the  sub-purchaser  will 
have  a  lien  for  what  he  has   paid,  upon  the  interest  which  the 
original  purchaser  has  acquired  by  part  payment  of  the  purchase- 
money  (m).     After  the  completion  of    the  purchase  an  evicted 
purchaser  has  no  lien  on  the  purchase-money,  though  it  be  ear- 
marked, as  against  an  assignee  of  the  fund  for  valuable  consideration 
without  notice ;   but  it  seems  to  have  been  thought  that  his  lien 
would  have  prevailed  against  the  vendor  (x). 

UeTScted     ^^-  '^^^    purchaser's  lien,   however,    only   exists  absolutely 
to  estate  and  where  the  vendor  is  owner  in  fee  of  the  estate.    Where  he  is  a 

(i)  Winter  y.  Lord  Anson,  1  Sim.  &  St.  434. 
(*)  Exp.  Linden,  1  Mont.  D.  &  De  G.  428. 

(I)  Walker  v.  Ware,  etc.  Rail.  Co.,  L.  R    1  Eq.  195 ;    Bishop  of  Winchester  v 
Mid-Hants  Sail.  Co.,  h.  R.  5  Eq.  17 ;    Wing  v.  Tottenham,  etc.  Rail.  Co.,  L  R.  3 

?r  wvrV^'oo^'i™  "L*"^*'  '"  *"*''*  *'***'•  ^  Marshall  v.  Scarborough,  etc.  Ml. 
Co.,  W.  N.  [1889]  p.  73. 

(m)  Eyton  v.  Denbigh,  etc.  Rail.  Co.,  L.  R.  7  Eq.  439. 
(»)  Walker  v.  Ware,  etc.  Rail.  Co.,  L.  R.  1  Eq.  195. 
(o)  Ferrers  v.  Stafford,  etc.  Rail  Co.,  L.  R.  13  Eq.  524. 

(p)  Exp.  Stevens,  Re  London  <fc  South  Western  Rltj.,  2  Ph.  772  •  13  Jur   2  ■  Be 
Neath  and  Brecon  Rail.  Co.,  L.  R.  9  Ch.  263.  '  ' 

(q)  Re  Thackwray  ds  Young,  40  Ch.  D.  34. 

.yi  ff^,^"  Thomas  Cl4BKE.  M.R.,  Burgess  v.  Wheate,  1  W.  Bl.  150 ;  and  see 
cited  16  Ves.  345. 

T  ^T^  ^^JX  ^^^'  ^^  ^""^  f*'-^)  297;    Wythes  v.  Lee,  3  Drew.  396,  and  see  25 
U  J.  Ch.  389;   Whitbread  <b  Co.,  Limited  v.  Watt.  [1902]  1  Ch   S.l.'i. 

(0  MiddUton  v.  Magnay,  2  H.  &  M.  233 ;   Turner  v.  Marrio     ^.  R.  3  Eq.  744. 

(u)  Aheraman  Ironioorks  v.  Wickens,  L.  R.  4  Ch.  101. 

(x)  Cator  V.  Earl  oj  Pembroke,  1  Ero.  C.  C.  301 ;  2  Bro.  C.  C.  282. 
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ParagramlU 

009—018 

intcrmt  of 
Tendor. 

PnnbMcr 
Km  no  lien  for 
money  pi»i<l 
knowinjjly 
to  one  of 
Beveral 
tniatett 
vendor*. 


Benefit  of 

lien 

tranafenbkk 


mortgagee  sellinK  under  i    nowor  «♦  «  i     -.  ■, 
the  mortgagor,  but  only  aga^J  ..' ^;      ^""^  "''*  ^•^'"^  •«••"«» 
interest  in  the  estate^ Z7l%ZT^r  {'  '^'  «***^"^  °f  hia 
oy  affect  the  interests  fft  ^^.r/^*^^^^^^^^   ^"^^  *  *-*-  i* 

the  purchaser  to  LTr^iS^  "fh? '^\^^"^T-  ^^'''^  '^"-"  '>y 
purchase-money  in  the  hl^' J  ^"'^r'  '^^^''  P"*  ^'  the 
control,  and  ^tlMhe  "11^^^^^^^^  ""^-  '-  •^''-'"te 

«««w  7M  trust.  ''Occurrence  of  the  co-trustees  or  the 

» .bich ....  join.  P-pertTr,„t.^.  tdr^-r.^;!^^^^^^^^^ 

execution  againat  the  partuershio  estnV*  in  assignment  of  or  share  for 

that,  on  the  dissolution  of  the  narfno,=k-    u   "f  """"^^  (*)•  it  follows 
or  retirement  of  a  partlr  TeT/.      ^   ^  *^' ^'"*^' ^^"'^^P^^ 
thebanlarupt.ortheCe8e;tltive     ?!if  T*'^"'  '^'  *««'>«^«  « 
t^e  solvent^r  contin^lrpar,^^:    tt  1^^^^^^^^^ 
m  equity,  on  the  partnership  estkte  for  /i!    **.'r' •'*'  ^*"  " 
demands  arising  out  of  the  iointK,!  ^  ^  satisfaction  of  all 

including  purchUmon*';  ^  unTr"  a'^o^f  *^t  ^-'"«-  (^) 
obtained  by  fraud  (rf)-   or  for  Jnw  P"*°«"hip   agreement 

be  made  upon  theLZton(flZ7"'  "'  ^"^''^*'  "«^^**  *° 
•ind  if  one  partner  dra^a  bSl  in  !«  „'  ^"T  f  ""^'^^  **^«  ^«'»- 
his  separate  debt,  the  separate  estatl  of T'.?  *^'  ^  *°  «««"« 
a  lieu  against  the  share  o'fhXts  of  tt.  ^T''  ^''  ^*^« 
to  the  drawer  of  the  bill  (/ )  ^""^  ''****'  ^^^o^^giag 

and  trustee  in  Sk^pLtf'th/r.'l-*^-"''^*  *'**  representatives  Foundation  of 
n>cmptcy  of  the  contmmng  partners  (g),  has  been  r'"^"'''P 

(*)  Wyihu  V.  Lee.  supra.  '""^ 

)1  !^"*  ^'  "'''*«'^^.  7  Sim.  401. 

V.  C»„,o/i</a<«f  iJa„*;38  (^  D  238  ^^  '^'"»'''°».  *  App.  Cas.  504 ;  fia<fe4 

:  3^.^.  2  E.  .41 ;  an^d  .ee  nt'SXVol^7^7^^Ii1^ie?!  SS 

-  f,^-  now  Partnerahip  Act.  18W  !^41       ""^  ^-  ^"'"*-  ^^  ^^P-  <^  m,  165; 
0  *'P-  Sowlandson,  2  Ves.  &  B.  172 
(/)  ^xp.  ^,„^,  17  Ves.  115. 
to)  5tocfe»  V.  i>a««o»,  17  L.  J.  Ch.  282. 
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Potagra 

8ia- 


Or    LIKXS. 


Bond  fide 
«*le  to 
porchMer 
Mn  lien. 


After 

cliMolution 
completed, 
lien  it 
baiTe<l, 


Property  to 
which  lien 
extends. 


[part  iir. 

dintinguinhod  (h)  from  the  ordinary  lien  or  mortffaKe  upon  itt»K  k  in 
trade  (401),  on  the  ground  that  the  latter  bindri  the  ittock  in  trmln 
through  all  its  chan^eH ;    not  preventinR  the  nale  of  old  and  th,. 
•cquiromcnt  of  new  stock,  but  subsiittinK  upon   the  constanth 
ch  ■  KinK  stock  as  it  may  exist  from  time  to  time :    wherea.^  the 
lien,  which  arises  in  partnership  matters,  is  a  rijjht  to  the  proinrfv 
in  the  thinjj  itself,  prcventinj;  the  sale  of  the  existing  stock  withmit 
the  consent   of   the   executors  of  the  surviving  partner,  and  not 
extending   to  stock  subsequently   purchased.     This    distinction, 
however,  seems  to  be  contrary  to  the  view  taken  of  the  nature  r,f 
the  lien  by  Lord  Hardwicke,  the  correctness  of  which  apjwars  ki  b.' 
well  established  :   for  he,  also  referring  to  the  effect  of  a  mort^aji^ 
of  stock  and  goods  in  trade,  held  in  two  cases  (i),  which  arosp  out 
of  the  same  transactions,  that  the  lien  of  a  partner  on  disMolution 
was  not  appropriated  (i.e.,  limited)  to  the  stock  brought  in,  but 
extended  to  every  thing  coming  in  lieu  during  the  continuance  or 
after  the  determination  of  the  partnership. 

614.  The  lien  is  no  longer  available  after  the  continuing  partner 
has  hotuk  fide  assigned  the  property  to  a  purchaser  for  value  (k). 
It  has  been  said  that  the  right  o^  a  retiring  partner  cannot  f«» 
higher  than  if  there  had  been  in  th  continuing  partner  an  express 
trust  to  sell  and  apply  the  proceeds  in  payment  of  the  partnership 
debts,  in  which  case  the  purchaser  would  not  be  bound  to  see  to 
the  application  of  the  purchase-money.  Upon  this  principle  it 
seems  that  a  bona  fide  sale  at  any  time  would  bar  the  lien  ;  but  in 
the  case  cited  (I)  six  years  had  elapsed  since  the  dissolution,  an 
interval  after  which  a  purchaser  might  reasonably  suppose  that  all 
debts  had  been  barred  or  paid. 

616.  And  even  where,  on  a  dissolution,  the  partnership  property 
has  been  assigned  (m)  to  the  continuing  partner,  and  he  has 
undertaken  to  pay  the  debts  and  to  indemnify  the  retiring  partner 
against  them,  or  the  property  has  been  specifically  divided  between 
the  late  partners  (n),  the  lien  is  at  an  end. 

516.  The  lien  extends  to  mining  property  (o),  and  to  all  other 
real  and  personal  estat.-  which  is  vested  in  the  partners,  for  the 
purposes  of  the  partnership,  as  joint  tenants ;    and  therefore,  to 

(ft)  Payne  v.  Hornby,  25  Beav.  280. 

(i)  Skipp  V.  Harwood,  2  Swans.  586,  588 ;  West  v.  Skip,  1  Ves.  Sen  239  244  ■ 
Belt'*  Sup.  130.  199 ;  and  see  in  Pennell  v.  Deffell,  4  De  G.  M.  &  G.  at  p.  388,  oteerva- 
tions  of  TuESEH,  L.J. 

(k)  West  V.  Skip,  1  Ves.  Sen.  239 ;  Campbell  v.  Mullett,  2  Swans.  551. 
(J)  Re  Larifimend'g  Trusts,  20  Beav.  20  j  affirmed  on  the  same  and  other  eroundi 
7  Do  G.  M.  4  G.  353. 

(m)  Exp.  Kujjin,  G  Ves.  119  ;   Exp.  Burdfkin,  2  Mont.  1>.  &  De  G.  704. 
(n)  Lingen  v.  Simpson,  1  Sim.  &  St.  600. 
(o)  Fertday  v.  Wightwick,  1  Russ.  &  Mjl.  45. 
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those  joint  purcha«en  of  real  MUtc    in  «,».:«k    u 

«Jv.nce  of  the  price  bv  th^LZT  ^'  ^^  "'"""'  '^^  «»»' 

expenditure  of  ZZ.y  t  o^nHK  '"  """'"''  "'"'""'  ^P^'  "'  "^ 

518.   A.  it  M  only  „„  rte  diiKlulicn  of  the  Mrtnmhi,,  ,!,„,  .>, 
«l«ity  .n»8  „,i„,t  the  partnershiD  e.l.irn„  r  '  "" 

in  the  deed  of  settlement  notke  oW.K  •  ^'V^P'T  stipulation 

(p)  Per  Lonl  Hardwicke.  in  Jiigden  /.  Fo//.er  2  Ve^  Sn„   okh 
(?)  ^«  V.  Oibson.  I  Eq.  C«.  AbTzOl.  ***'• 

(r)  A'ay  v.  Johntton,  21.Bcav.  536. 
(»)  A.rp.  Gemmell,  3  Mont.  D.  &  Ite  G    198 

(1^^,'p"^:^  V.  /V„,«,  1,  a  *  F.  764 ;  and  see  Be  Ysialyfcra  Gas  Co.,  VV.  N 
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DoM  not 
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unless  by 
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Paragraphs 

518—520 


OF    LIENS. 


Partnership 
lien  after 
dissolution  is 
extended  to 
the  creditors 
by  sub- 
rogation. 


In  general 
no  Ben  for 
money  paid 
for  another's 
benefit. 


[part  III. 

though,  where  the  ehareholder  has  full  power  to  transfer,  the  share. 
Will  pass  to  the  trustee  (6).    In  either  case,  where  the  sharehold. 
has  incumbered  his  shares,  and  the  incumbrancer  has  given  not-e 

hereof  to  the  company,  the  latter  cannot  claim  priority  und, 
their  charge  for  moneys  accrued  due  to  them  from  the  shareholder 
after  such  notice  (c).    An  agreement,  which  purports  to  give  a  lie, 
to  a  company  on  the  shares  and  stock  of  a  shareholder,  also  cive 
a  charge  on  the  dividends  (rf).  " 

519.  The  benefit  of  the  lien  is  carried  on  to  creditors  of  t!,o 
partnership,  who,  although  before  the  dissolution  they  have  no  ]i ', 
at  law  or  in  equity  against,  the  partnership  effects,  nor  any  ri-ht' 
but  that  of  smng  and  taking  out  execution  (e),  are  entitled  aft-. 
dissolution,  by  virtue  of  the  equities  between  the  partners  them- 
selves and  so  long  as  those  equities  subsist  (but  by  no  other  ri-hti 
to   obtair   satisfaction  of   their  claims   out  of   the   partne;.l,i  i 
estate  (/  ,    Where  the  dissolution  has  been  caused  by  death  the 
assets  of  t.ie  deceased  partner  are  equally  liable  with  the  estate  of 
the  survivor,  and  may  be  resorted  to  without  regard  to  the  state 
of    the    accounts  (^)    between    the   deceased   and    the   survivin-r 
partners  ;  and  it  is  open  to  the  creditor,  if  he  think  fit,  to  resort  in 
the  first  instance  to  the  deceased  partner's  assets,  leaving  hi. 
representatives  to  recover  against  the  survivor  (h)  '^     " 

The  equity  of  the  creditor,  being  only  founded  upon  the 
partnership  relation,  was  held  not  to  arise  against  the  estate  of  a 
deceased  partner  m  respect  of  debts  incurred  by  a  surviving  partner 
whik  carrying  on  the  business  and  claiming  to  be  absolute  owner 
of  the  whole  estate  (of  which  he  was  afterwards  held  to  be  a  trustee) 
and  not  under  the  authority  of  the  representative  of  the  deceased 
who  was  never  in  the  situation  of  a  partner  with  the  trustee  (i).    ' 

SuB-SEC^ON  (3).-0/  Liens  for  Expenditure  upon  the  Property  of 
another,  and  herein  of  Salvage  Liens  and  Liens  upon  West  India 
Estates. 

520.  As  a  general  rule,  there  is  no  lien  in  favour  of  a  person 
who  has  expended  his  money  on  property  in  which  he  has  no 
interest,  or  for  the  benefit  of  another.     The  marine  doctrine  of 

(6)  Nelson  v.  London  Assurance  Co.,  2  Sim.  &  St.  292. 
(c)  Bradford  Bankinj  Co.  v.  Briggs,  12  App.  Cas.  29. 
(rf)  Hague  v.  Dandison,  2  Ex.  741. 
(«)  Per  Lord  Eldon,  Exp.  Ruffin,  6  Ves.  at  p.  126 

v.TXi, "Twins  fsi.^-  *'' '  ^'  '""'•  ^■^■'  ^'^-  ^"•^"'  «  V««-  "9 :  C-P**" 
RiS.  &  M^loS^""'''   ^"''"'"^  "  ^'*^'  3  Mer.  593;    D.vaynes  v.  Noble,  2 

{k)  Wilkinson  v.  Henderson,  \  Mvl.  &  K.  582 

(•)  Stocken  v.  Datcson,  17  L.  J.  Ch.  282. 


'Mm^ini:^?mM^iE 


^A. 


■v 
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salvage  has  no  application  to  such  cases /i5-^      a„j 

l,e  h.,  an  intoe,.,  ,,  k.,  b«n  m1:mw  f^4^.  ritr 

trust  estate  for  expenditure  in  its  preservation  T^^  T     . 
of  the  right  to  persons  who  have  rn^lTJ^ll^^l^^:!^^^^. 
or  by  reason  of  the  right  of  an  incumbrancer  on  thfpro    ^t;  ,o 
add  such  expenditure  to  his  charge  (Z)      (S2A\     n  '^ 

however  that  these  three  exceptions  irLof  fluster     ^'  ^"' 
No  such  nght,  therefore,  belongs  to  a  tenant  in  co^on  a.amsc 
the  share  of  h.s  co-tenant  for  payments  in  respect  of  thTesVtfZ 
nor  to  one  jomt  owner  for  money  lent  to  another  (oexceDt  it; 
m  the  nature  of  a  partnership  transaction  (516       nor  To  a  fi^^ 
agairist  property  purchased  by  one  of  the  partners  Ind  pa  d  for  o^ 
of  partnership  money  (;;) ;  nor  to  a  person  who  has  laid  o nt  ZT 
on  property  which  he  has  bought  Uout  a  ti  ^  "f-   "norT  a 
.ohcitor  who  has  lent  money  in  the  name  of  his  client'  who  i    a' 
executor,  to  pay  off  a  debt  on  the  testator's  estate    )      no    to 
a  guardian  who  has  discharged  an  incumbrance  on    he  iXnt" 

:x^;r  '^  ^^^"^ ''  -  ^-^^-^  --'"^''-  -  «^-^-^fi- 

521.  But  it  is  otherwise  as  to  persons  who  have  laid  out  monev 
upon  property  under  a  mistaken  belief  that  they  are  entitld  to  or 
interested  m  it ;  or  on  the  faith  of  a  contract  fofannter  Serein 
A  hen  has  therefore  been  allowed  («)  to  a  husband  frpurchae- 

rSd  to  Te  T'V":  r*^'^  *^^*'  ^'^  ^^^'  of  hfs  iTe 
was  entitled  to  the  benefit  of  her  contract  for  purchase  —in  «„K 

stitution  for  the  vendor's  lien  which  he  dischar^^-and  ai^^Vlt" 

for  the  cost  of  substantial  improvements  made  under  the  Jme 

KtuMl  to  do  was  allowed  a  hen  (or  his  expenditure  Ix)      \nd  in 

H)  St  Leslie,  Leslie  v.  French,  23  Ch.  D  552  •  rz«-.2.  „    u  „     j 
EarlofWiMea's  Policy  TrLu,,  39  ci,.  D   168  '^'"'"^'  *"^'  ""d  Re 

(m   Per  Lindley,  L.J.,  Strutt  v.  Tivmt  627  t  a-,- 
icottuh  Imper,cl  Insurance  Co    34  Ch    1)'  234  '   *"    ^  "^  •^°'^*^  ^- 

Vil  Siagwau  V.  liubtris   4  Harp    liM!       i,.\   nr  ~ '  t'"'"';  *  "•  n.  b. 

'    "•         <*'  Ludlow  V.  Orayatf,  11  Price,  58. 
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Paragraphs 
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Circum- 
stances in 
which  liens 
are  allowed 
by  reason  of 
mistake,  etc. 


^ww-jm^. 
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Paragraphs 

521—824 


Lien  arises 
wliere  owner 
has  allowed 
expenditure 
by  iierson 
who  expett? 
to  reap  the 
benefit. 


No  lien  in 
favour  of 
party  who 
has  not 
fulfilled  his 
bargain. 


Salvage  liens 
in  favour  of 
fiduciary 
persons, 
joint-tenants. 


OF  LIENS.  [part  I  ,. 

should  improve  and  should  he  repaid  in  case  the  lease  wa.s  n  f 
granted,  the  tenant  had  a  lien  for  his  expenditure  on  the  intere  . 
of  the  person  with  whom  he  made  the  agreement  (y).     But  if  mone 
be  expended  on  improvements  in  consideration  of  the  gran^i, , 
of  a  lease  at  an  additional  rent,  the  temnt  or  his  assignees,  re^  " 
the  lease,  cannot  claim  a  hen  for  the  expenditure  (2)  '' 

If   the   personal    estate   of   a   lunatic   have   been   applied  in 
discharge  of  a  mortgage  upon  his  real  estate,  a  lien  upon  the  latt 
will  be  allowed  to  his  next  of  kin  ;  because  the  nature  of  a  lunatil 
estate  cannot  be  changed  as  between  his  real  and  personal  re,,;; 
sentatives  (a).  ^         «"  lepie- 

522.  A  lien  is  also  given  for  expenditure  upon  property,  where 
the  owner  has  allowed  the  person  who  has  laid  out  the  money  to  d 
so  m  the  expectation  that  he  will  receive  the  benefit  of  it  \, 
where  a  father  allowed  his  sons  the  use  of  land  without  any  a-^re  - 
ment  as  to  the  terms  of  the  occupation,  and  they  expended  C, 
sums  in  building,  and  also  supplied  the  father  with  goods  in  respert 
of  his  outlay  in  building  before  their  occupation,  a  Hen  was  alloS 
both  for  their  own  expenditure  and  for  the  value  of  the  goods  (61 

«n?r  1  '  °/  *^'  '""^  "^"^  ''"*"  ^^'^P^^'d  with  the  outlav 
and  the  latter  was  far  more  than  a  reasonable  compensation  for  the 
value  of  the  occupation.  But  where  these  conditions  were  reversed 
as  where  a  father  allowed  his  son-in-law  to  live  in  his  house  rent' 
free  for  many  years),  the  latter  was  denied  a  lien  for  his  outlav  in 
repairs,  and  for  the  renewal  of  a  small  part  of  the  buildinc^  •  and  it 
was  said  that  m  such  a  case  there  was  an  implied  contract  to  keep 
the  premises  m  repair,  and  that  the  extraordinary  expenditure 
incurred  was  not  of  itself  enough  to  support  the  claim  (c). 

523.   A    person  who  has  agreed  to  advance  money  for  the 
purposes  of  an  undertaking,  has  no  Uen  for  his  advances  unless  h 
has  entire^  fulfilled  his  agreement :  and  he  cannot  claL  a U 
llLZl  P^ortioned  to  his  advance  (rf).    And  a  statement  in 

allotment  of  shares  be  made,  will  not  create  a  lien  in  respect  of 
deposits  paid  to  the  credit  of  the  company  (c).  ^ 

524.  A  lien  is  also  allowed  in  respect  of  advances  in  the 
nature  of  salvage  (1169),  by  incumbrancers  and  trustees,  and  evL 
in  some  cases  by  creditors,  joint  tenants,  and  tenants  for  life.  Thus 
such  hens  have  been  allowed  for  payments  made  for  the  redem,,: 
tion  of  property,  for  renewal  fines,  or  other  payments  made  by  wav 

M  WmTI"  'l^'Ti'-.  "•  -^  ^-  '^'-         <^>  ^'P-  ^^'  3  D-'--  &  <■■  647. 

/.oLl.  St  •2lB;a^i  '"'•  <'^  S"S?i'  *'t  '^"'""^  ^""^'"^  ''-- 

iJ\  T  ,,  .  (''  Millard  V.  Hari'et/,  10  Jur.  (.v.s.)  1167. 

(d)  Tun,n^m  v.  Hudson,  8  Jur.  (x.s.)  685:    W„lli,  y.  sJtk,  21  (h.  D    '43 

(e)  .Vo*ffey  V.  Cressey'-s  Co..  L.  R.  1  Eq.  405. 
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1  T'3i  '''^  w '*^'''  ^'  ^^"  P"'^  *^«  '»«"^>'  fi"^d  the  character  Parayrapk. 
of  a  trustee  jomt  tenant,  tenant  for  life,  or  mortsa^e  or  othe     «24-5a5 

iPfMwA   j?M«r/7    a,.„K  I-  . ,  .       '^fP^*'  "1  ne  Leslie,  Leslie  v. 

/re«cA  supra,  such  hens  would  be  now  recognised  except  in  the 
case  of  trustees  and  incumbrancers,  and  those  claiming throu-h 
them  by  subrogation.  It  would  seem,  however,  to  be  ctar  that  a 
tenant  for  hfe  or  other  hmited  owner  has  such  a  lien,  whether  the 
rustees  of  the  settlement  could  or  could  not  have  rais  d  the  monev 

i:  bars  t  ^  ""'^'  ^"T  ^'^'  ^-'  ^'  ^^'^^^^^' 

estate,  has  paid  the  premmms  on  policies  effected  as  a  provision 
under  her  marnage  settlement,  is  also  entitled  to  such  a  lienZ 
And  so  IS  the  assignee  of  a  policy,  for  premiums  paid  after  he 
assignment,  with  interest  from  the  dates  of  the  several  paymcns  a 
against  persons  who  have  established  a  prior  interest  in  fh. 
pohcy  W.  But  the  trustee  of  a  policy  who  ikes  Tobtins  such 
advances  can  neither  obtain  nor  create  such  a  lien,  if  he  be  or  n 
the  due  performance  of  his  trust  ought  to  be,  in  possession  of  funds 
applicable  for  the  purpose  {k). 

Although  the  mortgagor  himself  cannot,  as  a  general  rule  cl.im 
repayment  of  money  laid  out  by  him  in  the  impravem;n  or 
pre^rvation  of  the  security  (0,  his  representative  has  been  held 
enti  led  o  the  repayment  of  premiums,  which  he  had  paid  after  h^ 
ha^^hty  to  do  so  had  been  determined  by  his  bankrupt;) 7.'^ 

'  maoagera  of 

(?)  Todd  V.  Moorhouse,  L.  R.  19  p;q.  69. 

(*)  Burridge  v.  Mow,  13  L.  J.  Ch.  173 

(.)  West  V.  Rtid.  2  Hare,  249 ;   OiU  v.  Downina  L   R    17  Pn    lir 
.AS  I„fj;?eil^  ^-  '''■    «-  -^?«.  3  S:  S^^ll.  o„  eon. 
7  S.KV-  ^''^'"■''"  """'""'^  '"'■'  I-  R-  «  Eq-  127  ;  Saunter,  v.  Dunman, 

Sa'::ifrt""Zn:anyS  f'TAf^tf"  fZ^Tu''''  ^-  «•  »  ^'^^  *■  »" 
M.R.  meant  to  determine  the  quesUona;  LIh  ^"^^""^  ^^  F«^.  J-  whether  the 
question  for  argument  related  toXdZtntK     \*'."7>  "?'!'*  w  remarke<l  that  the 

J«  the  premiuL  wasdSd  on  the'^'u^d  thTa^n'X^^^^ 

defendant  the  portion  of  thp  f„  "j^l".      '**'^"'"  °"'^'^"a"  been  made  to  eive  the 

that  the  offer  had^not  been  vSthStn  tt'^rf"*"'.*'',^  u*"'""'  ?*>■«■«"»'  '^"<1 
of  salvage  was  areued  :  tL  nff.r  t4"'.4  hrt?*'''  V^''^  '^"'  **"'*  ^^'  ''"^^""'^ 
UiUfiest  on  themr    And  theM  R  "  lai,]'  ,i,;„„  lu  I"?l  "'"  P'""''""!*  and  the 

bankruptcy  were  in  the  natteofsalvimonej^       the  premiums  paid  after  the 


« 
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Paragrapha 

526—6^6 


OF   LIENS. 


dangeroiu  or 
speculative 
under- 
takings. 


Neither 
owner  nor 
(in  general) 
manager  of 
incumbered 
estate  has 
lien  for 
uxpenditure. 


[part  III 

by  reason  of  the  exigencies  of  which,  and  of  the  perishable  nat.-r. 
of  the  works  by  wh.ch  they  are  carried  on,  a  lien  is  all-.w  d  Ttl 
rnanager,  whether  he  be  one  of  several  part  owners  o^XZ^ 
or  the  expenses  mcurred  and  the  advances  made  in  the  wo  kn-    ; 
them  („).    Of  this  nature  is  the  cultivation  of  West  In^t  a  . 
which  cannot  be  carried  on  without  the  assistance  of  con'  f' 
and  agents  at  home,  and  but  seldom  without  pecumary  oT     " 
supplies ;  for  which  therefore,  whether  for  the  immediate  1 
o    the  estate  (0),  or  for  the  interest  of  incumbrances  («)  Tu 
allowed  upon  the  estate  independently  of  the  llTrhich  mav  " '^ 
from  any  particular  course  of  dealL  between  Thf  n„  .^  T 
provided  the  lien  be  not  excluded  bv  I  conrract  wh  ch'e'nt 
defines   and   limits    the   nature   and    extent   of  ^hl        ^       ■' 
security  (1790)  (r).  *^^   consiunoe. 

The  right  is  allowed  as  well  to  the  manager  of  th.     . 
abroad,  where  duly  authorized,  as  to  the  consi'^ee  at  home  7T 
produce  (.) ;  and  it  wiU  arise  in  favour  of  a  m^na^e     Xtl  '.^ 
be  appomted  by  the  owner  or  trustee  of  the  estate,  o   W  the tu 
of   Chancery  („     ;vhere  the  appointment  is  made  by  the  eZ 

nt,\relTn?tr''"'^''  ''■ ''  ^^'^  ^'^  ^^^^"  «^  ^"  ^^^  P-  - 
interested ,  and  the  manager  is  entitled  to  his  commission  «n^ 

allowances,  anr^  to  a  lien  for  the  balance  due  to  him   i     not  a 

manager,  yet  as  the  officer  of  the  court,  entitled  Tbe   epaL; 

:utrri:;;t  ^^^^"^^^ ^°^""^' ^^ ^^^^^^^^^ ''- ^-^^^^ 

J^^'i.^""  ""'^  *"'"'  '°  ^^^^^^  «*  ^^^  «^°er  of  an  incumbered 
estate  because  it  is  presumed  that  he  makes  the  advanceX  1^ 

wIL  tTe  "  T"'  "'  *'^  ^^^*^  «^  redemption.!  W 
where  the  owner  of  an  estate,  subject  to  charges,  has  appointed  a 
manager,  no  hen  arises  by  virtue  only  of  that  ^ppointmeT  W 
the  incumbrancers,  whose  title  is  prior  to  that^of  the  owneTS 

f"i^  P.^.l3?^°c:m?^'tL%ifajthI^^^^^^  '^^'•'^■'"-  ' 

charges  made  by  manaeewof  inLnu'Ulll^    S?  .^  °{  incumbrancers,  under 

PanOay  v.  mJsu„^  iZ^V^'Taj  11^.^1.  ^S"  J^^^f --»/---«* 

the  VVe^t  India  IslJ^dsfs^'  Soii'^S UTa'^^Q"'  ^^  f"'^"?'^"*  '"  --"«  "^ 
14  Vos.  at  p.  441.  '  ^^'  ^'  ^59  J   and  see  ScM  v.  ^•eshilt, 

(?)  Re  Oreathead.  Cusfs  West  Indian  Incumbeml  Estates  Acta.  219  ed  " 

(q)  See  Simond  v.  Hibbert.  I  Russ.  &  Myl  719 

(r)  Se  Leith'a  Estate,  Chambers  v.  Davids^m,  L.  R.  1  p.  c  296 

(u)  MoriL  J  M    '■       T^         ^    "'  '^P''"'  ^'  ^^  Kingsdown. 
\v.)  Monson  v.  Morison,  7  Be  G  U  A  r  oia     h  „ 

harson  v.  Balfm,r,  8  Sim.  210.  *"  ^-  •'**  »  Jfraser  v.  Burgess,  supra ;  Farqu- 

(x;  Be  areatkead.  CWs  West  Indian  Incumbered  Estates  Acts,  at  p.  235,  od.  2. 
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who  have  nothing  to  do  with  the  expenditure      K„f  it  fK     • 

brancers,   or  other   oersoim   J^f^.,    .    .    V  "  *^*^  incuni-  Paragraphs 

possession  of  the  maLTthat  he  c"^^^^  ^.    "^^^'"'^^^    »^«   ''^«^' 

their  behalf  and  for  thekbenefit  tL  '"'^''^"'"^  ''  ^^*'»«  «" 

a.  if  he  had  been  anTointef  K    Ju      '"^ '°°'''1"^°'=«"^  ^^^^ 
allowed  to  dispute  a Tn    or    '      .T'  ''  '"^  *^«>'  ^"  ""*  be 
acquiescence  h^  hlA^r  eto^^TLS  Vf    "^^^ 

.ana^e  the  estatf  Ind  ^eSS  ;U u  ^  helVt^er  ^^^ 
the  previous  management  (z).    He  cannot  h!vT  ""'^  ^'^^ 

P^t  produce,  and  is  not  bLnd  ^I  '  1"^!?  °'  """l 
.Libsequent  to  the  mortgage  (1721).  management 

peS^^o%'i;rnLtm™'^^^^^^^^         f  ^1  *^«  -*-«*  «f  theHow^.a 
n.n,  the  ma^^.r  can'^^;  boM    fr^eJiroof  --^'^fSr'^"- 
his  existing  lien,  or  adverselv  .  *' """'^"^S^^  ^n  possession  under  remainder. 

cannot  claim  a  I  en  for  treLlfnf"™  '    '"  ""^''^  ''''  ^^  """ 
^vill  arise  in  respect  of  supplies  Sefo   T "^"T"u '     ^"*  ^  ''^'^ 
were  produced  next  after  the  d-^^      Tu       "''  "^  *^'  '^«P«  ^^'^h 
a  tenL  for  lifelimSf taf  It  ^^^^^^^^  ^'^^ 

necessaries  supplied  (b).  ^        ^^   inheritance   for 

A-Vctm  ^U  ZZfnL'l  '^'  r''  *'^  ^"^^'^--'^  - 
from;which  is  uZ  the  controt  of  T  ""7  '"""f  '^"^'"^  *^-- 
was  reahzed  before  or  after  fb.  I  I"  '°"'*'  ^^^*^^^  *^«  ^""d 
although  it  was  reLed  befU  .f  ^^'^  '^  *^^  ^°°^^»^^«'  ^'^d 
thesuit;  the  mortgagee's  in  W  >.  "'^^^^  ^^^  ^^e  party  to 
and  the  experof'Sinfu^^^^^^^^^^^  ""^  *^^  ^^'"^  *^^«"g^«-t' 
he  was  always  subject^nd  wh  ch  T  '^'^"^  '  "^^"'*^  *«  ''^^^ 
management  to  the  court  (o)  ''"""*  '"^^«  ^'^  ^^^^'^g  the 

the'^fillf  ITtE^^^^^  T"*  *'^  ''^^P"^  ^«  ^'^-tt^d  0%  on 

theconsireeThTpTelnT       "^'^^^^  ^^^^"g^'  «"d  P^^ding 

ordl^/rmLrrerlrf  ;r^^^^^^^^^  ^^ -*  ^-  «l-dy 

may  pass  his  final  accounts  and  tb.  T^  ^'^  ^'^^^^^^^  «"d 

accounts,  and  that  so  much  as  is  necessary  of  the 

Jf^.STk\^7Tj.T4;  ^'"'"'^  ^-  ^-•-'  31   Beav.   429;  Mori^on  v. 
(«)  fiertrond  v.  Z)oot«,  ^^p^a 
(a)  Ibid 

S  J;,tf  ,^^°^'  ^-1'  -  A'-*'«.  14  Ves.  at  p.  442. 
W  Farquharaon  v.  Balfour,  8  Sim.  210. 
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mm 


To  what  a 
consignee's 
claim 
extends. 


VVhere- 
consignee  ii 
also  an 
express 
trustee  of 
•estate. 

Insurer's 
lien. 


CJeneral  lien 
of  trustees 
for  costs, 
charges  and 
expenses. 


OF    LIENS.  [part  in, 

fund   in  court,   representing   the  corpus,  may  be  paid  him  i„  , 

discharge  of  the  balance  to  be  found  due,  and  for  hi«  Lts  :  u,„    „ 

he  purpose  of  thus  praying  for  hi.s  discharge,  he  may  be  allow  ^ 

to  amend  his  petition  (e).  ^ 

528.   The  lien  e.xtends  to  all  payments  made  bv  the  consi-ne. 
on  account  of  charges  on  the  estate,  or  under  the  orders  r/th 

for  the  delay  m  payment  {g) ;  and  in  the  absence  of  mald%,  tn 
lien  will  not  be  affected  by  the  injudicious  or  wasteful  mantem 
of  the  manager  appointed  by  the  consignee  {h). 

629.  It  has  been  held  that  a  trustee  of  the  estate  who  ha. 
acted  as  consignee,  may  enjoy  a  lion  for  his  advances  ;  but  it  .sPem. 
that  he  cannot  for  commission  (i). 

530.  Persons  who  have  paid  money  in  discharge  of  insurance 
upon  property  which  has  been  destroyed  or  injured,  have  also  a  lie, 
upon  whatever  ,s  received  by  the  owner  in  the  form  of  salva.I 
The  money  received  by  tbe  owner  of  a  damaged  ship,  from  the 
pei.ou  respon.,ble  for  the  damage,  is  therefore  liable  to  the  in^ur^ 
for  what  he  has  paid  under  his  insurance  ;  and  the  lien  is  extendrl 
m  favour  of  the  msurers  of  ships  captured  by  an  enemv,  to  such  a. 
are  taken  by  thou- .wners  by  way  of  reprisal ;  and  to  money  paid 
to  the  owners  by  the  Crown  under  a  commission  for  the  distribuL,„ 
of  prizes  (k). 

Sub-section  {4).-0/  the  Liens  of  Trustees  for  Costs  Charges  a>,d 

Expenses. 
^^^;  /  *™stee  has  a  lien  on  the  trust  estrte  for  money  properlv 
expended  thereon  (l) ;   and  where  the  director  of  a  companv  made 
advances  to  complete  a  purchase  and  for  other  proper  purposes  of  the 
company,  the  lien  was  allowed(m),  although  the  conveyance  recited 
that  the  payment  was  made  with  money  belonging  to  the  companv. 
But  the  trustees  can  have  no  lien  for  costs  or  expenditure  incurred  in 
breach  of  their  trust,  as  against  the  shares  of  those  of  their  cestui 
'fue  trust  who  have  not  actively  indu^eu  them  to  commit  the  brearh 
of  trust,  or  (except  by  order  of  the  Court  under  sect.  45  of  the 
irustee  Act,  1893)  whose  interest  in  their  shares  is  inalienable  (n). 

(e)  JUorison  v.  Morison,  7  De  G.  M.  &,  G.  214. 
(/)  Shaw  V.  Simpson,  1  Y.  &  Coll.  C.  C.  732. 
(g)  M orison  v.  Morison,  supra. 

■^itf^^ZiVt^Z'^t  "^^'^  ^^^*  I-^-J-"  ^<=»-»--'l  Estates  .K.U, 
(«■)  Re  Harriott,  Exp.  Pengelley,  supra. 

V.  ^1  ?S;i-  Ed'lsT'  '* ''"• '''  '  ^""^"^ "  ^'^*™"'  1  ^'-  Sen.  98  ;  Blaau.,., 

(/«)  Be  Imperial  Sail  and  Alkali  Co.,  2  W.  R.  122. 
(n)  Leedham  v.  Chawner,  4  K.  &  J.  458.  '     "        ' 
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Where  ail  parties  are  ordered  to  be  paid  their  costs  out  of  a 
fund,  an  executor  is  not  deprived  of  his  li,.,,  hv!       .  . 

onler  to  pay  the  fund  into  court  (o)  '      ^"''  •'"'  ^''^  "" 

thf'p?;poV:r:::idt:r^^^^^^^^  ^-«ht  for 

Jr.  L  of  the  trut^Lre^ot^^^^^;^^^^^^^^^^^^  "J  Jj^ 

voluntary  settlor  becomin.r  bankruDt  wi^h  n'^/  •  T""  ""^  ^^"^ 
of  the  settlement  that  in^trun^^^ntteco^^^^^  Tj/T  ""'  """l  'f 
.^ttlor's  creditors  (»).     Where   howPv^T     .  ""^'"'*   ^^'^ 

defends  an  action  brouuhUrthe  n-n  %"'"'','  ""■'*»^^«««f"Jb- 
...,.  under  13  m.:^^^ ^^Z^l^'^^ :^--^-^'- 

other   property,  or  if  he  advances  it  to  h^^  io^tt  P"'"^"'"  " 
inve.stment  (r),  or  if  it  be  improperlv  inves^d  r.)  ^  .^"'T  ,"' 
arise.    So  if  part  of  the  trust  fund  be  advanced lo  ti?  "f 
intit,  the  advance  may  be  set  off  in  „1       .        .     ^  '^^*^"'  ?"^ 
And  if  a  trustee  or  executor  wastf  or  I      aT^  ^''  '"'^  '^^''  (^>- 

estate,  there  will  bra  ^en  a-i-V  K        !  '^'"'^  *"  '^'  *^'**'**«^'^ 
»viu  oe  a  lien  agamst  his  interest  under  thp  will  .•„ 

preference   to   the   right   of   his   mortga-^ee  («)       And    „!       V 
where  money  subject  to  trusts  is  applf'd T„  the  ntrch  ^  "' 

provement  of  property,  into  which  it'  an  be  ttcTbv  Tuffi  '"; 
evidence,  ^here  will  be  a  lien  for  it  upon  that  pre  ferty  f.fTh 
equity  will  therefore  arise  wherP  «  >,,.  k  ,Pf-'^^">  (*)•  The 
po«n  of  settled  propeWtpol  LtSkitTo^atTl 
according  to  the  trusts  (y),  or  of  the  wif.  «  ^  .  '^  °''^ 
with  the  intention  or  under  a  proL  e  totvestItT  t  'T'  ?' 
has  appned  it  in  a  purchase  in  L  o^  name  Ind  whe'rth  T'!,' 
was  held  upon  trust  for  the  husband  anrwife  dtl.  ?».  '^ 

lives,  and  for  the  survivor  absolutpK  ^  ^""°K /heir  jomt 

rt.  «„,v,v,„g  wa,  hdd  to  have  .  Ii«„  fori  .1*'  W      '°''  "■" 

(o)  Bknkinsop  v.  i'.Mfeir,  3  Y.  &  C  207 
(P)  «e  Holden  Exp.  Official  Receitier,  20  Q.  B.  D.  43 
^i?!i:^;4r"'  ^^  ^"«^--^*'  ^»  Ch.  D.  at  p.  602 ;  J^e  HoMen.  E.p.  0^,„. 

S  ^:/;SnVea^n2r=   ^''^'^  ^-  ^^^^^'  <^'°-  ^).2*  Beav-.  61S. 
(')  £ip.  Mahins,  2  Mont.  D.  &  Do  G.  508. 

'>ema«.  cit«l  and  cxplaineri.  io  \<^t^i}s  "  '"""•°°^'  ^  ^■«8-  «en.  534 ;   WiUon  v. 


L'85 
631—833 


How  far 
trustee  ot 
void  m-XWv- 
mont  entitltHl 

to  COHts  of 

defending  it. 


Trustee  has 

lien  on  all 

property 

into  which 

trust 

property 

convertetl. 
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Paragmp/u 

884—638 

Same 
principle 
applies  to 
couHtructive 
tniitts. 


OP   LIENS. 


Improper 
investment 
of  tnist  funda 
creates  lien 
on  the 
investment. 


Lieiu  on  the 
shares  of 
beneficiaries 
for  sums  duo 
to  trust 
estate. 


[part  lit. 
584.  The  lien  may  arise  in  the  simole  case  w».»Pa  «« 
has  laid  out  the  money  of  another  in7ptrse  arXlT;'' 
the  purcha.ser  ,s  a  properly  constituted  tLtee  (6  .    Bu  a«aint 
person  who  becomes  possessed  of  the  fund  ^11  any  eaukt 
unless  It  can  be  shewn  that  the  money  invested  w««tL^f-    ?'" 
which  is  subject  to  the  trust ;  for  oZZ^Zl'   t\:Zo^^ 
presumption  (c),  upon  which  the  relief  is  granted  th*t  fl^r!.    V 
was  made  in  the  execution  of  the  trul"^  The  Idtll  ^^^^^^^^^^^^ 
have  been  of  such  a  kind  that  the  trust  does  not  ce-eHh"" 
Trust  money  advanced  to  an  infant  in  the  borul  MelZlTj 
power  of  advancement  cannot  be  followed  thou.,),  jT L     ?     !■  ' 
to  the  purpose  fo-  which  the  adv  ace  ris  i^S^^.^  '^^^  "''''' 

635.  The  effect  of  the  investment  in  real  estaf*  nf  « 
which  is  subject  to  a  trust,  is  to  creat   a    en  on  th^  eltarf^  • 
amount  mvested  ;  and  if  the  money  be  clearlv  sW  fn\       u  '*' 
applied  in  the  purchase,  it  is  not'matShttT  I'Tp^l 

;:tSe^u"chrl;7^TL^^  -ey  b_:-  ^^ 

Claimed  as  bV^rS  'Uttl^t^t:;^^^^^^^^^^^^ 
extent  also,  if  it  be  shown  that  there  was  an  inS.    w         ^' 

.ubject  ,0  the  iuri«Uc.rrf  tS  »:«'•  "  """'  '"'^>-  *"  '' 
Thus  the  trustees  of  a  wiU,  who  had  wrongly  paid  over  fn,„ 
moneys,  were  heldfe)  entitled  to  a  lien  for  it  aL^l  ,s,     , 
of  the  recipients  in  other  property  which  wll'^rL'.™;' 
even  as  against  assignees  for  valuable  consideration     And  Vk™  i 

raudulently  appropriated  the  st^k,  the^nt^htt  w^^  heS;: 
to  make  i.  good  as  against  an  assignee  with  not'^ofX  ,l„i  ,*  * 
.4nd  property  which  a  husband  had  .c,uired  jj,  l*!- 1  £ 

specific  lien  was  held  to  arise  on  the  in^Llm^n?^  "fu"^  '°'^''  ^  ''^^""fi-^J.  "" 
agreement  had  been  made  so  as  to  mike  thf«^.^''^'^T "/'"^'^  ^'  t^at  no 
general  charge  was.  however,  alfow^  awlilt  th^^  ff"  l^'l^  answerable.  A 
(Neiccomb  v.Burdon,  2  Anst.  3«.)  *  ****  ******  °^  "»e  tenant  for  life. 

(d)  Lawrie  v.  Bankes,  4  Jur.  (w.s.)  209 

V.  VJ^etL  rTH  'Jr  '"^  ■'   '"•«^'»'  -  ^^-  2  ^-  &  Sm.  29  .-  Hop^r 
( /  )  Wadham  v.  Rigg,  10  W.  R.  365. 
to)  Dibbs  V.  Gurcn,  11  B«av.  483 
W  Woodyaii  y.  Greeley.  8  Sim.  180 ;  and  see  Priddy  v.  Bose.  3  Mer.  86. 
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But  no  8uch  claim  can  be  supported  against  property  which, 
ander  a  lega  devse,  has  passed  directly  from  a  testator  to  the 
person  m  default  (*) ;  or  where  the  property  has  in  effect  been 
excepted  from  the  trusts  to  which  the  misappropriated  funds  were 
subject  0  ;  or  an  case  a  mere  iebt  has  arisen,  as  where  the  defaulter 

whom  he  has  not  paid  his  share  of  the  rent  (m). 

587.    If  mortgagors,  empowered  to  raise  money  for  a  -  ,cial  Mia.p,.iio^ 
purpose,  apply  ,t  m  excess  of  their  power,  in  the  discharge  of 'prior  ^^  ^ 
mortgages  upon  the  same  and  other  property,  the  sun,   so  m.s-  ^e"?;^ 
.pphed  IS  considered  as  trust  money  in  the  hands  of  the  more  a-^o  s  -^- 
apphcable  specifically  to  the  payment  of  the  mortgage  debts  created  """"• 
under  the  power ;   and  there  is  a  lien  on  the  property  which  was 
subject  to  the  paid-off  mortgages  for  the  amount  applied  (»). 

588    For  money  or  other  property  intrusted  to  a  factor  or  Lien  in 
broker  for  a  special  purpose,  there  is  also  a  lien  in  the  nature  of  a  ^---f  * 
trust,  in  favour  of  the  person  by  whom  it  was  delivered  or  paid,  as  ZSZ  or 
8  corollary  of  the  rule  that  the  person  intrusted  therewith  for  the '^"S^ 
special  purpose  has  no  lien  thereon;    and  this  equitable  right  islVuZX 
fully  recogmzed  by  courts  of  law,  independently  of  any  actud  J>i-^  bX 
pos^^ion  of  the  fund.    Hence,  if  goods  be  intrusted  to  a  fac^o  °'^'*'^""- 
or  sale,  and  at  the  time  of  his  death  or  bankruptcy  they  remain 

■  aI  '".^T"^  ^''''  '"'^'  '^'  P™^««d«  have  either  not  been 
«ceived  by  the  factor,  or  have  been  employed  in  the  purchase  of 
Cher  goods  or  re-invested,  and  the  investments  or  goods  can  be 
;S  "'  f'^'"^^''  «f  that  particular  money,  the  principal  is 
enjied;  and  if  not  already  in  possession,  may  enforce  his  w'h 
either  at  law  or  m  eqmty  (o). 

factr^-  Tdin  *\'  JT^  °*  "  ^'''^'''  "^^  "^«  S««^^  ^^  those  of  a 
factor.  If  deposited  for  a  special  purpose  with  the  banker  or  his 

tr  '        7  ^f't  "  ''''''  '"*  ^*^«"*  -^'^^^  °f  the  banSuptc; 
he  property  of  the  original  owner  is  not  divested ;    and  if  tie' 

?t"  Trn.'"°V''.^^^°'  *°  "**^^  ^"''^  hills  ik  satisfact  on 
LL  Z\T'  *^^>^'  h^^°g  received  the  same  advantage  as  if 

tSrV)      ""'''^'  '^'  ^"°"^*'  ^''''  °^^^^  ''  S-^  *«  the 

(•)  Haatie  v.  Hastk,  2  Ch.  D.  304. 

(*)  Fox  V.  Buchky,  3  Ch.  D.  508. 

(0  HaOett  V.  HaUett,  13  Ch.  D.  232. 

(m)  British  Mut^  Investment  Co.  v.  Smart,  L.  R.  10  Ch.  567. 

^VVs.  169 ;  Taylor  v.  Plvn^rZuZ'k^Ji  ^""I^^"^^^^*,  404 ;  Exp.  Sayers, 
Oilu  V.  PerkiJ,  9  East'  iT  '  ^'"*""  ""•  -S""'*^".  12  Ves.  119 ; 

(P)  Exp.  Cunningham,  3  Deac.  &  C.  58. 
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But  ,f  a  per«,n  mtrmted  with  the  money  or  other  property  ,f 
another  (y)haH  m«ed  it  with  hi«  other  aJtn,  »o  that  it  i  t  .„  K 
cannot  be  distinKuinhed,  but  cannot  be  ho  ascertained  that      T 
be  followed  .n  e.,uity.  the  right  of  the  true  owne    to  te     C/ 
sum  as  aj,a.nst  the  person  intrusted  cases  (r).    So  if  bills  dCms, 
bemK  ,ndo„ed.  have  been  negotiated  (.)  JitLt  not^^    of  7^  i^ 
of  the  true  owner,  the  right  of  the  consignor  of  the  goods  „r  nf  1 
depositor  of  the  bills  is  at  an  end.  and  h'e  has  no  claim  agi^     ^ 
person  by  whom  the  possession  has  been  acquired;  the  Z  Lfl 
and  property  under  such  circumstances  being  inseparabr 7  ' 
the  indorsement  the  bills  be  made  payable  to  the  a  J    fn   , 
a^count  of  the  principal,  it  will  be  sulcL  notic:  of  ZtJZ^. 

Sub-section  (5).-0/  Liens  in  Cases  of  Misappropriation 
and  Waste. 

S.^'ij;'r'\,f  ?:    ^^7,f  ^«btor  deposits  deeds  as  security  for  his  debt 
al«trfctJ      '^nd  afterwards  (havinn  access  to  the  place  of  deposit)  he  wi  h  I 
by  equitable    them  without  the  consent  of  the  cppH  ^nr  Vl,     i  T.^'u        ^'^'■''*^ 
mortgagor.      ^i,     i    j    .    i  ^""»eni  oi  me  creditor,  the  latter  has  a  hen  nn 

8         the  deeds  belonging  to  the  debtor  at  the  time  of  the  deposit     U 
It  is  immaterial  whether  the  deeds  were  left  in  the  debtor's  custt 

tion  of  the  deeds  was  accidental  or  improper  „. ; 

640.    Where  an  estate  has  been  wasted  by  a  person  who  h«. 
but  a  limited  interest  in  it.  a  lien  arises  for  the  amoun  of  the  in, 
against  the  profits  received  in  his  time  in  favour  of  the  remainder 
man ;  and  this  is  so  even  against  the  incumbrancers  of    hTpeton 
who  committed  the  waste,  though  claiming  under  secur  tie/l 
before  it  was  committed  (x).  * 

SUB-SECTION  {Q).~OSthe  Lien  oj  Solicitors  upon  the  Fruits 
of  Judgments,  apart  from  Statute. 

S"°"        „„f*^  •  ^^  *  P'^'*'*'''  '^'^•^^  ^««  ^aid  by  Lord  Mansfield  (u)  to  be 
Srular       "«   ^7  ancient,  solicitors  are  entitled,  both  at  law  and  in  ouitv 

judgment,      ^""^s  belonging  to  their  clients,  but  also  to  a  particular  lien(:) 

(?)  ScM  V.  Surtnan,  Willes,  404;    Whilecomb  v.  Jae<^   I  Salk   160 

(r)  Re  Halleti'a  Estate,  KnatckbuU  v.  Hallett   n  rh    Ti   flo«   »  n   '  •      r.  , 

(«)  Mason  v.  Morky,  11  Jur.  (n.s.)  459 

(X)  Sriggs  V.  £arl  of  Oxford,  1  Jur.  (n.s.)  817. 

(i/)  In  Wilkins  V.  Cunmchael,  1  Dougl    10] 

iz)  Welsh  V.  Bole,  1  Dougl.  238;   Mackenzie  v.  Mackintosh.  64  L.  T.  318. 
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open  the  fnut«  of  a  jud«.ent  or  d  '  ''' 

.he  su,t  in  which  t^^e  XZ  Zf^lff'!'^  J"'  '"^^  ''"-^  -  "-.r^ 
-mt.  The  fom,er  of  these  nX  dill*  '  ^"  "^*''  '"  '^-'  '^*^^ 
poMesaion  of  the  documents  winZ\-,"''^  "P*'"  *he  actual 
subject  which  relates  to  poll'"  ,1^"^^^^^^  '"^^  P«t  of  the 
of  an  equitable  character"  thou«h  a/rv-  ^ '  '^"  '*'**^'  P""'^' 
« fully  at  law  as  in  eqdty.  L Tow  !. T  T'^''^  *"*^  ^^^o^ed 
depending  upon  posseSon  **"  '''*^«*  «'  •«  »  "en  not 

642.    A  solicitor  is  enti^l«/1  f^      i- 
client  in  a  fund  which  hlXn  UoJerr  *''  •"*^"«*  »'  h«  l^e„  exte„a. 
exertions,  for  the  costs  incurred      rTr-  °'  P'^t^^ted  by  his  \^r^  »' 
..money  which  he  recover^^virtue  oV?n  T''''^''''''  "«'  ^'^  '"^  - 
but  also  to  money  awarded  to  theclnf  r^""'"^  ^"^'^«'»' («)«  """"^""^ 
payable  to  him  under  a  coraDrom.L        ,    ^^  *°  arbitrator,  or 
with  under  the  decree  in  an TSrv  "f'^  '^'  P"P«^tv  dealt 
it  should  turn  out  that  tie  client  hTmJlf/r'''''°°  «"'*'  *h°»«h 
property  (b)  °*  ""^"^  '^""^If  takes  no  interest  in  the 

548.    But  whether  bv  iudmnnnf        l 
must  have  been  secured  byTe  d.l.^"         compromise,  the  fund  Lien 
therefore,  cannot  claim,  by  virtrof  it  .r^  ""^  ^''^  '^'''''^o''  who.  "ttnoted  to 
m  the  cause  which  he  has'^plid  (c)       ' ''''  '''''  ''  *  ^°"»«'  solicitor  otfhli^ 

ij^^^^^^^^  benefit  of ...„„, 

as  of  the  latter,  enjoys  the  lien  (d\  '^^  iormeT,  as  well  •«*»>  P«rti«, 

ow.  It  extends  onlv  to  tJ,o  ««  *     *    ,  I'ea 

of  a  matter  immedaatefy  corrected le   ''•!  ^ff '^^^  -atter.  or  l«  .  pa,e.„. 

actm  was  brought  at  law.  aStedtr^'   ^°'  "^'''  an'-li- 
«^mty  to  assist  his  defenci  in  whL  t  f       T"'"*'«^  »  «»'*  « 
of  money  to  the  plaintiff  a    aw    fe  fir  "''^''^  *"  P*^^  ^  «»«> 
been  recovered  by  means  of  thTnW  •    .     ""?"  ''o°«idered  to  have 

P'o^-bfalrSit^rn^tfur  t^  -"*'  ^^^ -"^itor  em-Ho..^ 
,t™tee  himself  may  retain  Wscol^.p^'t  ^'^'^'  *^°"gh  the^ej^nd. 
^ted  lien  upon  hLws  tn^ Ltllv  "n  h'^  f  T"^  ^^«  «  *^  "= - 

<«*  under  23  &  24  Vict.  o.  mS)  ^"'^^  ''•  ^•«'*««.  2  H.  &  M  371  .    th«  .  ♦. 
^l^"^  V.  P^^.  ,  Y.  J  («7).    ^^^  ^  ^371      thelatte. 
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[I'AItT  III 

upon  money  which  has  been  p»  a  in  hu  hands  to  abide  the  cve„r 
of  a  htiKation,  when  hiH  client  ha«  establiMhcd  hia  rij^ht  to  it  (., 
And  thiH  lien  extends  to  the  solicitor  of  a  married  wciman  in  a  matri- 
monial suit,  who  haa  a  lien  upon  moneys  received  by  him  on  h.r 
account  in  the  course  of  the  Hiut,  including  alimonv  when  «he  h*. 
allowed  It  to  be  received  by  the  solicitor,  to  whom  by  the  practirn 
..f  the  court  It  cannot  b«  paid  without  her  consent  in  writing  (k). 

647.  The  lien  of  the  solicitor,  being  founded  upon  his  equitahl.. 

"Kht  aRainst  those  who  have  the  benefit  of  the  fund  which  has  b.^n 

produced  by  his  exertions,  binds  the  trustee  in  bankruptcy  of  th. 

client,  whether  the  action  was  brou>?ht  before  the  bankruptcy  „r 

by  the   uncertificated  bankrupt  after  it  (/).      And   if   money 'l>,. 

recovered  ly  an  administrator,  it  is  bound  by  the  lien,  and  k 

cannot  controvert  it  by  insisting  upon  applying  the  assets  in  a 

course  of  admimstration  (m) ;    nor  can  the  benefit  of  an  order  for 

payment  of  costs  to  the  client  be  released  by  him  to  the  pr»iudire 

of  the  lien  of  his  solicitor  (n), 

Sir        ,u^-7^'  "^^\  °^  ^^^  '°""*°'  (")  «°*'»'«i  to  the  lien  is,  tha, 
the  fund  recovered  shall  not  be  paid  to  the  client  until  the  co^ta 
have  been  discharged.     The  right  may  be  enforced  by  action,  „r 
may  be  protected  by  a  stop  order,  where  the  fund  has  been  paid 
into  court  (p),  and  the  lien  will  attach  by  means  of  an  otder  that 
the  costs  shall  be  paid  out  of  it  (q) ;  or  the  solicitor  may  retain  hw 
costs  out  of  the  fund,  if  it  be  already  in  his  hands  (r).     The  lien 
takes  precedence  of  a  charging  order  on  the  judgment  obtained  bv 
a  creditor  of  the  client  (»).    It  may  also  be  enforced  by  an  order 
of  court  for  payment  of  the  costs,  by  the  person  who  becomes  liable 
under  the  judgment  (t).     Where  an  order  is  made  for  payment  of 
costs  to  the  client,  the  solicitor  is  entitled  to  immediate  paj-ment 
out  of  t      ;    cnt's  money  in  court,  or  out  of  the  fruits  of  an  execu- 
tion in  tnc  iiands  of  the  sherifl,  though  the  latter  have  notice  to 
retain  the  fund,  on  the  ground  that  the  defendant  intends  to  set 
aside  the  proceedings  for  irregularity  (m). 

(•')  Hanson  v.  Seeee,  3  Jur.  (n.s.)  1204. 
(k)  Exp.  Bremner,  L.  R.  1  p.  4  M.  254. 
^^)  Jcnu  V.  Turnbull,  2  Mec.  &  W.  001 ;  Exp.  Bowden,  Exp.  Bmh.  2  Dcac.  &  C 

(m)  Turwin  v.  Gibson,  3  Atk.  720. 
(n)  Exp.  Bryant,  2  Rose,  237. 

and  notoXre.^"  ^"*''^'°'  ^  '^"-  ("•«•>  'H  :   Hob*on  v.  SheariviXKl,  8  Beav.  486. 
(q)  Lord  V.  Cdvin,  2  Dr.  &  Sm.  82. 
(r)  Hanson  v.  Reece,  3  Jur.  (.v.s.)  1204. 

(»)  Cormick  V.  Romiyne,  22  L.  R.  Jr.  140 ;   Dallow  v.  Qarrdd.  14  Q.  B.  D.  :m. 
(t)  Unutrod  V.  Talc,  I  East,  4tM. 
(«)  Poumet  V.  Humphreys,  C.  P.  Cooper,  142     Oriffin  v.  Eyks,  1  H.  Bl.  122. 
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5W.  This  lien  will  not  »»<>«»»  *l 

hi-  cl~».  and  whether  AT^^^^TZ^T^^^^  •*''*''^«  "' 
unliquidated  (X).  or  the  reMult  of  II  *^  ?■  ^  '•'«°^"«'d  "c 
or  where  the  da.a«e«  ar'^tl  U':^^^^^^  '^^"'^  ^'^  = 
tfrangement  was  made  collusivX  i^  .  .    '''*°''°  **»**  ^^e 

c-t«  (.).      The  rule  i«  fonow^e^ve^  depnve  the  solicitor  of  hi. 

»llow  a  release  given  bv  a  Daun«.r  ..u;  ♦  «  .    J  ^*  '^""^  *»*'  not 
order  it  to  be  taken  o/tLS  ^  Th  '     V^  P'^''^^'  ''"*  ^" 

p^  With  the  suit  Jthe^:?:/--  ;JiJ: -LTr 

tolS:^ltTcIli:ilvr^^  ^°  P-3;  the  money  should  pay. 

^^^icitor  not  to  do  so.  oVslXSit^oT'^  ''^  ^'- 'h" 
depnve  the  solicitor  of  his  costs  th«TI  J  """'"^  ***«'»?*  »" 
to  execution  in  the  sui^  onTrtv  to  tl  ^'  "«"«^'  '"^  P"^^ 
purpose  of  securing  a  funZu  oTwh.A  ..'''*'''*'^^  °'^«''  ^°'  th« 
The  proper  remedy  of  the  ott  t  Jet  IT  ""^'  ''  ''''  ^'^■ 
the  equitable  jurisdiction  of  tJc^Lt^l^clZ'^r''  ''' 
brought,  and  which  may  make  an  nr,ll  f  "**  **'*"-"  "as 

defendant,  for  repaymen"^.  S  the  cost^^^  T^^l  both  plaintiff  ami 
Or  the  solicitor  may  proceed  tn  rZ  u  "**''*  °^  *^« ''«°  (/  )• 
who  has  paid  the  L'neTund:r  he  "f " '"''  ''«""«*  *^«  P--" 
if  a  security  have  been  riven  for  tt  ?  .''^^^ement  (^) ;   or 

be  dehVered  to  the  solic  to"  that  h  \''  """^  ^  "^'^^^^d  to 

the  balance  for  the  person  entitled  t """'   *^"  ^'  '"^'^  ^'^'^  "^^^^ 
But  the  solicitor  must  be  able  to  show  that  everything  has  been 

W  E-tp.  Hart.  I  B.  4  AA  660. 

(y)  i-Jtp.  Morrison,  L.  R.  4  Q  g   253 

4.?P*B.  ^t'  '  ^-  *  «'•  ^■"^l  ^'  Bru^on  v.  .,W.  2  EL  4  E.  iO  •  TA, 
J)  Jra^^  V.  ,Fe66,  7  C.  B.  736.  ^ '9.  I-A* 

4)  H  r.ffA<  V.  Burroughs,  3  C.  B.  344 
(c)  Chapman  v.  tfou),  1  Taunt   -Lii       m 

(<)  Axp.  Cornea,  3  H.  &  C  291 .   .„a  w 

•-  -iraw.,,/,,.  Swab.  81.)  "^  '^'-'  Pfo«««  "»  the  Admiralty  Court 

?   5««,-„  V.  Senate,  2  Bog.  &  P  V  R  00 
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rightly  done ;  for  otherwise  (as  for  iii^itance  if  he  sued  without 
authority),  the  court  will  give  him  no  a-sistance  (i).  And  he  must 
earn  his  equitable  remedy  by  doing  whutever,  under  the  circum- 
stances, may  be  equitable  on  his  part.  Where,  therefore,  the  deb' 
was  released  to  the  defendant  upon  condition  of  his  giving  up  to 
the  plaintiff  the  pawn  ticket  for  pledged  property,  the  C(  irt  refused 
to  order  the  delivery  of  that  property  to  the  attorney  after  it  had 
been  redeemed  by  the  plaintiff,  unless  the  attorney  would  repay  th>^ 
plaintiff  the  redemption  money  (A). 

While  the  sum  agreed  to  be  paid  as  a  compromise  is  unpaid,  tht 
court,  without  otherwise  disturbing  the  arrangement,  will  direct 
the  defendant  to  pay  the  plaintiff's  solicitor  so  much  of  it  as  will 
satisfy  the  lien  {I). 

551.  The  lien  is  at  an  end  where  the  client,  either  by  his  own 
act,  or  by  the  act  of  the  law  and  without  collusion,  is  deprived 
of  the  means  of  further  enforcing  his  claim  against  the  opposite 
party  (m). 

552.  In  equity  the  client's  right  to  set  off  (n)  whatever  may  be 
due  from  him  to  the  opposite  party  against  the  fund  recovered,  is 
not  affected  by  the  lien,  it  being  considered  that  the  lien  only  bind« 
that  which  is  ultimately  found  due  to  the  client  (o) ;  but  this  rule 
did  not  apply  to  the  set-off  of  the  costs  of  different  suits  in  equity, 
and  still  less  to  the  set-off  of  costs  in  equity  against  costs  at  law(p). 

It  was  said  in  one  case  that  the  lien  of  the  solicitor  was  of  such  a 
substantial  nature,  that  his  client  was  a  trustee  for  him  ;  and  that 
the  costs  in  respect  of  which  a  lien  was  claimed,  could  not,  in 
consequence,  be  set  off  against  a  debt  due  from  the  client  (q).  But 
this  view  has  been  disapproved  as  a  general  proposition  :  and  it  was 
held  that  a  plaintiff  could  not  avoid  a  set-off  claimed  by  the  other 
party,  upon  the  ground  that  the  plaintiff's  solicitor  had  a  lien  for  his 
costs  upon  the  debt  which  the  plaintiff  was  seeking  to  recover  (r). 

The  former  practice  of  the  courts  of  law  differed  from  that  of  the 
Court  of  Chancery,  no  set-off  of  damages  or  costs  being  allowed  to 

(i)  Ataxia  V.  Bice.  3  Bing.  132. 

{k)  Langley  v.  UtcuUand,  19  C.  B.  (n.s.)  42. 

(/)  Daviea  v.  Lowndes,  3  C.  B.  808 ;  Slater  v.  Mayor  of  Sunderland,  33  L.  J. 
Q.  B.  37. 

(m)  Sifmona  v.  Blake,  2  Cr.  &L  &  R.  416. 

(n)  As  to  the  right  of  set-off,  see  Judicature  Act,  1873,  s.  24,  and  Rules  iSKS, 
Order  LXV.  r.  14. 

(o)  Per  Lord  Eldon,  Taylor  v.  Popham,  15  Ves.  72  ;  Bauiree  v.  Watson,  2  Keen, 
713  ;  Catlell  v.  Simons,  6  Bcav.  304 ;  see  Exp.  Bhodes,  16  Ves.  539 ;  Vrrily  v 
Wylde,  4  Drew.  427  ;  Bobarta  v.  Buee,  8  Ch.  D.  198 ;  Pritigle  v.  Gloag,  10  Cb.  U 
«7«;  Jenner  v.  Morris,  11  W.  R.  943.  But  see  Bailey  v.  Birchall,  2  H.  &  M. 
371. 

(p)  Smith  y.  BrnckUsby,  1  Anst  61 ;  Wright  v.  Mudie,  1  Sim.  &  St.  260 ;  Cottdt 
V.  Preston,  15  Bcav.  458. 

(?)  Kxp.  Cteland,  L.  R.  2  Ch.  808. 

(r)  Mercer  v.  Graves.  L.  R.  7  Q.  B.  499.    And  see  Bobarls  v.  Buee,  8  Ch.  D.  19S. 
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CHAP.  I.J      SOLICITOII'S   .STATUTORY   CHARGE   ON   PROPERTY, 
the  prejudice  of  the  solicitor's  lien    for  costs  in  the  particular   p 

':^Lrr     '  *"  *''  r  ^'^^  '"'^^  "^  *^«  Supreme'co^rra   552^53 
setoff  for  damages  or  costs  between  parties  may  be  allowed  not- 

rlfin    t*'>r  .f"*"'^  "^"  ^^^  '^^^^^  -  *h«  particular  catror 

IrTtil  ^"  T"^  ^  '°"8^*  ('>•  ^"*  '^"t  i'^  different  suits 

where  there  is  an  apphcation  under  Order  LXV.  r.  14  to  set  off 
cross  judgments  unless  the  solicitor  has  misbehaved  Vmse"f(«f 
Costs  mcurred  m  the  High  Court  cannot  be  set  off  agW  IstJ 
obtained  m  the  County  Court  (x)  ^ 

enSs*w?fetooh^',^"?  "^"'^  *"  P^^  '""'^^^  '"*«  ^«-*  *" 
enable  his  wife  to  obtain  legal  assistance  in  divorce  proceedings  the 

w.  es  sohcitor  has  a  first  claim  on  that  fund,  even  althoS    he 

wife  be  ordered  to  pay  the  husband's  costs,  and  he  will  ol  be 

S  mlt  ^rfi!  "  '""  ''  '^  ^^^^  W-^-^'j'  -  vexat^usly 
The  mere  fact  hat  he  enters  a  frivolous  or  hopeless  appeal  on  the 
wife  s  behalf  will  not  deprive  him  of  his  lien  (y). 

Sub-section  (7).~Solicitor's  Statutory  Charge  on  Property 
Recovered  or  Preserved. 

oflaw  v.  ivea<€.  0  ti.  L.  t.  581.  that  a  solicitor  could  have  no  lien  '•>«  "^^'ge  on 

for  costs  against  real  estate,  at  law  or  in  equity  (because   thero^^^^''^, 

could  be  no  lien  upon  property  unless  it  were^n^e  poZio' "  P^^v'^^^^ 

the  person  who  claims  the  lien  ;  a  proposition  entirely  at  variance 

with  the  principle  upon  which  liens  are  founded  in  equity,  under 

which  jurisdiction  the  case  arose)  the  statute  23  &  24  Vict  c   127 

was  passed.    By  the  28th  section  of  that  Act.  it  was  enacted.'that 

m  every  case  m  which  a  solicitor  shaU  be  employed  to  proseclte  or 

defend  any  smt  matter,  or  proceeding  z„  arty  court  of  justice,  the 

court  or  judge  before  whom  the  same  has  been  heard,  or  shall  be 

depending-(that  ,s  to  say,  in  the  Chancery  Division-the  judge 

presiding  in  the  branch  of  the  court  in  which  the  litigation  is  or 

was  P'^nding  (2)  or  the  judge  who  has  actually  heard  the  cause,  if 

i^  was  heard    by  another  judge  (a);    and  in  the  Common  Uw 

Dmsion  the  judge  before  whom  the  case  was  heard,  or  the  division 

m  which  his  jurisdiction  has  become  vested  (6)).  may  declare  such 

W  RuIeOS,  Hil.  T.  law. 

^ifs?«;-.S4?iV6]?-ca7^'^*^  '•  '^'""' "  ^  ^- ««;  -d 

{x)  Uasaell  v.  Stanley,  svpra. 

ly)  Hall  V.  Uall,  [1801]  P.  302. 

(:)  Heinrich  v.  Sutton,  L.  R.  6  Ch.  803. 

(•-)  O  res  V.  Hcnshaw,  7  CL.  D.  355. 

(6)  WiUon  V.  Heed.  3  H.  &  G  148 ;  Catlou,  v.  CaOow.  2  C.  P.  D.  362 ;  Bigg,  v. 
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053—566 


Cases  in 
which  the 
Act  does  not 
apply. 


Charge 
cannot  be 
defeated 
except  by 
sale,  etc.,  to 
bond  fide 
purchaser 
without 
notice. 


OF   LIENS.  [part  m 

solicitor  entitled  to  a  charge  upon  the  property  recovered  o- 
preserved,  and  upon  such  declaration  being  made  such  solicitor 
shall  have  a  charge  upon  and  against,  and  a  right  to  payment  out 
of,  the  property  of  whatsoever  nature,  tenure  or  kind  the  same  ma,- 
be,  which  shall  have  been  recovered  or  preserved    through   th". 
mstrumentality  of  such  soUcitor.  for  the  taxed  costs,  charL  and 
expenses  of,  or  in  reference  to  such  suit,  matter,  or  proceedin' 
And  such  court  or  judge  may  make  such  orders  for  taxation  am] 
for  raismg  and  payment  of  such  costs,  charges  and  expenses  out  of 
the  said  property,  as  may  appear  just  and  proper.    The  jurisdiction 
IS  discretionary,  and  an  order  will  not  be  made  where  the  effect 
would  be  to  deprive  trustees  of  their  proper  costs  out  of  the  estate  (c) 
An  order  will  only  be  made  ex  parte  under  special  circumstances  Id' 
and  the  hen  will  not  confer  a  better  title  in  favour  of  the  solicitor 
than  that  of  his  dient,  ex.  gr.  where  the  property  consisted  of  a 
rSill  of  Exchange  (e). 

Taction  may  be  directed  under  the  Act  independently  of  the 
imited  right  to  taxation  under  the  Solicitors  Act,  if,  when  the 
lund  was  paid  in,  there  was  a  claim  for  an  ascertained  amount  of 
costs  (  /  ). 

554.  The  Act  does  not  apply  where  the  solicitor  has  accepted 
trom  his  chent  a  mortgage  or  other  security  for  his  costs  (a).  But 
mere  delay  will  not  necessarily  bar  the  solicitor  (h).  The  Act  was 
passed  solely  for  the  benefit  of  solicitors  and  not  of  clients,  and 
the  court  will  not  allow  the  parties  to  an  action  to  make  use  of  it 
tor  the  purpose  of  charging  property  recovered  or  preserved  with 
the  payment  of  costs  which  they  ate  liable  and  able  to  pay  per- 
sonaUy  {t).  The  Act,  unlike  the  Common  Law  lien  (542)  d^s 
not  extend  to  the  costs  of  an  arbitration  {k). 

556.  The  Act  provides  that  all  conveyances  and  acts  operatin-^ 
to  defeat  such  charge  or  right,  shall,  unless  made  to  a  h>nd  fide 
purchaser  for  value  without  notice,  be  absolutely  void  as  aaainst 
such  charge  or  right  (/).  A  person  who  takes  a  security  upon  an 
interest  ma  suit,  takes  subject  to  the  liability  to  a  charge  under  the 
Act,  which  wUl  be  preferred  although  the  solicitor  did  not  assert 

gSo'n  tU  t^ar  a? o^^-^f-ffi.rj'^iS^  "^^^  ^=  "' 

(e)  Be  Tvmer.  Wood  v.  Turner,  [1907]  2  Ch.  539 

id)  The  Bimam  Wood,  [1907]  P.  1. 

(«)  Bed/era  ds  Son  v.  Boaenihid  «fc  Co.,  86  L.  T.  855 

(/)/>*  Bay  V.  Qriff.n,  L.  R.  10  Ch.  291. 

(?)  Qroom  v.  Chee»ewright,  [1895]  1  Ch.  730. 

(*)  Be  Born,  Curnock  v.  Bom,  [1900]  2  Ch.  433. 

(i)  Harrison  v.  Cornuxill  Mineral  Bail.  Co.,  53  L.  J.  Ch.  596 

(i)  MacJar'UiM  v.  LUler,  37  Ch.  D.  88. 

(I)  The  Paris.  [1896]  P.  77 ;   The  Birnam  Wood,  supra. 
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-iil;iuk\     charge    OX    PROPERTV. 

his  right  when  the  security  was  made  (m\  \r.A 

ex  parte  to  attach  a  fund  will  ZT  \''  }^  *  ganu«hee  order 
.lidtor,  whether  the  toV  was  assSr/  '"^  *'',  ^'^^^^  °*  *^« 

the  pamishee  order  (n)     But  In  1    *   ,  '-''  """                '^'*'  °^ 

creditors  are  not  before  the  cout  tl,^  .  '^.'^  "'*^°°'  ^^«^«  *h« 

of  their  claims  H-    T^ Act^r^^^^^^  *«^^7"onty 

be  made  where  the  richt  to  r^ol.  °°  ^"^'^  '^^^^'^  shall 

•)ider  be  made  where  (amrt  fmm  ,K     .  .  l™*""""  ^  »"'  w"  an 

B.  *..  depend". y„  ^^^tt^  ^^L'^I^VZ't  '^^ 
exertions,  recovered  or  oreservpH  «,.  ««•  •     ^   i  ^'  ^^  ^'^ 

.ve  .e,..ed  ta  .He  ^^rp^-s:*:?  rp:!;:^^;^^ 

.h^-.h?:ul?v:  ::S'  "°*'  "'/«■  -•>•  >»  i-iared 
-led  .„  ber  ^.^i  z''^:r;.::7Ltt,'''T\ '- 

it  may  (but  will  not  as  a  matfpr  «f  .  ?  anticipation  5  .    And 

^nenValimony  ^^^l^^^^t  ^  "tIT  '\'  ^''''  '''- 
next  friend  of  an  infant  nlainHff  i^'     ^^®  '°''^**°^  "f  the 

obtain  a  declarationStTat^^^^  "^'^"^  ''^  ^"^  ^^*'«°' 
that  he  camiot  get  ft  Idfr  the  L  ^  r^'*'  ^"^ '  ^"*  ^*  '^^' 

wait  until  the  infant^arat^ited  ^  •''^•^  '°^'^^^  (")'  '"'^  °^"«t 
proceedings;  wCh  ^  t WV  '""i""*^  ^^^^  ^^^  adopted  the 
io  have  dfn  byTsligSt  11^^^^^'^^^^^^  ^'  "^"  ^^  '=«'^^dered 
a  receiver,  and^that  hf  m^^^S  ill:  (j' ^"'"  *°  ^^^^^^ 

567.  Property   is   considered    to   have    !».„    ■< 
p^erved  ■•  when,  on  a  liberal  con,t™tir„f^  AetrTr".- " 
^  produced  resnlt.  favo™b.e  .„  tbe  "pT^^^bo  t^^Z 

\:r^l.  izz':,\  ts-r^  't ';  f -r"  ^  '■  «■  »■ 

tfoNwr  r.  Qihs,  11  Ch.  D.  942  •   Brm™    '  ^"■'Z'*'''  ''•  ^"i"'''  L.  R.  10  C  P  397  . 
er%  49  L.  J.  C.  P.  524  '   ^'""^  ^-  ^"""""^  ^2  Ch.  D.  880 ;  Shipefl'. 

(0)  Exp  Dighy,  Jackson  v.  SwiM    53  T     t   pi,    o^o      ,. 
A«;Aofe«,  61  L.  T.  87.  '    "*  ^  ■^-  ^'»-  ''72;   but  see  Exp.  Lovett,  Re 

(p)  Roche  V.  Roche,  29  L.  R  Ir  q^o  .  „„,i  „ 

.«pra.  .  ^  u  K.  ir.  339  ;  and  see  per  Pollock,  B..  Dalloto  v.  OarroW 

(?)  £xp.  firo«m,  i?e  5uj?fe/rf  and  WatU,  20  Q.  B  D  693 

{')  Keemn  v.  Luxmore,  61  L.  T  199 

J)  ^e  /Cean*.  i,,«fey  ^.  2,^*60,0,^*;  L.  R.  12  Eq  II5 

'!'^'ZZJ^."ZZ:i!l  S  ^^22^""  '■  ^"^"'  ^«  ^-  «•  ^'-  «^- 

apSLIrUi.J'S^-beVeS'^i.^,^.  ,,^-PP^f'  (^0  W.  R.  481,  Ma  that  th^ 
nc  .m«^t.  Thi,  d^,  „  ap3y  wh^' thl^  ^unsuuUuJIy  opposed  on  behdf  of 
by  the  Court  on  behalf  of  theZ^nrflMl  *  """"P"""""  sanction^ 

'*'  *"'■'«  ''•  -Ba'fe,  L.  R.  13  Eq.  497. 
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OF  LIENS. 


[PAKT  III. 


i 


L '•'     ill. 

»here  the  eomproMi«  i,  in  ,ub.teBce  the  fait  „ ffte  Si 
mase  the  statute  apply.    And  when  the  suit  has  manitestK-  ij 

of  thel  t  °,w  ;f  °°  ""  "■■*  ^^''y  »  ««8'«i»».  irrlp  . 
of  the  fact  that  the  interest  in  it  of  his  client  i,  limitij  /jw 

^aUfeintetest).  and  although,  upon '^tr.rur.t'1'Z 
may  be  found  a  debtor  to  the  estate  (i\      R»f  ;*■  i.      u 

otherwise  where  (asin  the  Jli^ft^,  J^  I'ld^Stw! 
having  ba^^  ,,^  ^^^^  .^^^^^^^  ^^  ^^^  ^^.       ^o  d.ed  with 

has  ceased  (k) ;  as  also  where  there  was  no  proof  of  the  reco  en 
preservation  of  any  property  except  the  Lldnl  TaleZl?  I 
admjmstration.  the  appointment  of  a  new  trusteefand   he  bS  ,  l! 
m  of  some  accounts  (0.      On  the  other  hand,  ^here  the  sdS 
acting  for  executors  defeated  a  hostile  creditor's  admim-stration  ^ 
he  was  held  to  be  entitled  to  a  charge  (m)  '"'^^^'-ation  suit, 

thl\T  l'^^  ^Y  *^'''  ^^'  °°  preservation  of  property  within 

Is  to  t'  r  ?'  *^'  '^'  ^'^^  '"  '"'''^^  *^«  ^"^'^t  from  so  Wi 
as  to  obstruct  ancient  lights,  part  of  the  buildincr  in  question  ^.1: 

a^eement,  allowed  to  remain ;  and  an  easement  blfo"'!^ 

thing   incident  to  property,  it  seems  that  no  charge  upon  itl 

possible  (n).    Nor  can  a  charge  be  made  on  money  order^to  b 

Lt^S  Sor  """'  ''''  -''-'  ''  -bse,ueVrer:S  t 

^(z)^he   Pkillipine,  L.  R.  1  Ad.  &   E.  309 ;    SckoUfieU  v.  Lcckuood,  L.  R.  7 

(a)  Clover  v.  Adam,,  6  Q.  B.  D.  622 ;  Cailow  v.  Callow  2  C  P  D  •?«■. 
(6)  Emden  v.  Carte,  19  Ch.  I)  311  ^"'"Jw,  ^  U  If.  U.  362. 

(d)  Batley  v.  £«>cAa//,  2  H.  &  M.  371 

(e)  Baile  v.  £a.Vc,  L.  R.  13  Eq.  497.' 
if)  Soss  V.  Buxton.  42  Ch.  D.  190 

TrLl'Sst^V  '""''°"  ""^  ^°^*  "'-'«-  ^'^  •^^-.  8  RaUway  and  Canal 
(A)  Greer  v.  roun^r,  24  Ch.  D.  545 

V  Pec..  [1893]  1  Ch.  709 ;  te/'^.^^^.  fJ^%S2uV%A'' ''  ""^  ^'^^^ 
(*)  Berne  v.  Howitt.  L.  R.  9  Eq.  1.  '  i  ™  J  -  v.n.  <jm. 

(/)  Pinkerton  v.  £<Mton,  L.  R.  10  Eq.  490. 
(»n)  .Re  Dickiruon.  W.  N.  (1888}  p.  91. 
(»)  Foxon  V.  Oascoigne,  L.  R.  9  Ch.  654 
(0)  Pierson  v.  if  „„*,/.,  EstaUs  Co.,  13  Q.  B.  D.  666;  i?e  ,ra<i,„.rtA.  ^W. 


CHAP.  I.]        solicitor's    STATfTOPV    ..iiAT>r.r,     .», 

.->jAii,ioR\    (JIARGE    ON    PROPERTV 

*.»  of  U,  lien  L  theX™  int  U  .""b^I  """"^  i''" 
W  already  been  made  for  taxation  and  pavmen^o  ^e"'"  T  °'f". 
the  .n.,t  estate,  a  charge  under  the  Aet  STetael  t  Z  1 

« .t  wonld  give  no  better  aecurity  than  thelAL  ortrl^"  ■* 

^^IZ:^^^  •-  -  -  «4ed 

«^;JS:e.t'the°ittlT'",'f  "■■'  '-  "•=  "'-"«' 
..L  the  death  oft  tr,S  X'.'    2,t  ^ie^^T 

-.  charge,,  .n^e^^ri^r^rthtnitlr  '"  ""  "^"' 

.nfJ^n\trX"^StXLt1Serb^r''f  - 
of  the  London  solicitor,  for  costs  due  from  /u  .         ,.'°  ^*^°"' 

*.t  the  .^  o,  the  *itor  ia  eSed'torchaTgri.  °"'''"' 

«..rfe,^°j;i'Sti.r;r' "°'  ""■"' "°" "°  '"^ " '» 

W  fifcto  V.  ^r*»,  7  Ch.  D  318  **"'  ""*  °<>'  """l- 

(«)  Cfowr  V.  ^dom*.  6  Q.  B.  D.  622 
(X)  Baile  V.  £o.7e,  L.  R   13  Eq.  497* 
(y)  Wilson  V.  Bound.  4  Giff.  410. 
(:)  Tardrew  v.  Howell,  3  Giff.  381. 
(a)  ilactarlanr.  y.  Lister,  37  Ch.  D.  SS 
f\  f'T  "•  ■®''^*^'  [^892]  3  Ch.  543. 
,llSe.„,„n,  WiUon  v.  Hood,  10  Jur.  (..s.,  .92;  see  Catlou,  v.  Co^fo..  2  c. 
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charge. 
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[part  II 


Practice. 


Q  avert 
whether 
solicitor  can 
be  heard  on 
appeal. 

The  parties^ 
liable  on  judg 
ment  ignore 
solicitor's 
charge  at 
their  jieriL 

Comparison 
of  statutory 
charge  with 
the  solicitor's 
equitable 
lien. 


662.   Where  there  is  a  counter-claim  or  set-off  pleaded  in 

the  client  (rf).  the  claim  and  counter-claim  being  substantti  v  1 
action.  But  where  there  are  distinct  cross  actions,  the  c^ur  '  " '' 
an  application  to  set  off  the  cross  judgments  is  entitioW  ^  '  ^'' 
discretion  (notwithstanding  Order  liv.T  14  'to  orde  M  '"  T 
set-off  shall  be  subject  to  the  lien  for  costs  of  he  sot  to^^^^^^^^  " 
opposite  party  (e).  There  is  no  set-off  allowed  of  cots  due  f 
the  High  Court  against  costs  due  in  the  county  court  (/) 

n.Hr  '  '^^!,  '?''^''  ™*^  ^'  °^*^'"«d  «"  ™«im«ns  as  well  as  „n 
petition,  and  it  is  sufficient  if  the  application  be  entitled  in  ," 
action    or   matter   without   mentioning   the   act(.)       Onl 
htigant  whose  property  is  to  be  affec^ted,  should  be  s^rv  dt' 
And  the  sohcitor  must  bear  his  own  costs  of  obtaimng  a  ston  orl  ' 

aTtlo^Vr"'^''  "  ''  '''''  ''  ''  '''-''  ^'  ''^  ^-^"'o" te 
The  order  ought  to  be  expressly  limited  ^o  the  costs  nrnnprlv 

incurred,  and  ought  to  direct  taxation  of  such  costs  (k) 
To  enable  the  solicitor  to  recover  his  costs,  the  order  re^erv. 

liberty  to  apply  to  the  judge  to  enforce  it  by  sale  or  othe^i^T 
OM.  It  IS  questionable  whether  a  solicitor  who  has  obtainp^ 

charging  order  on  the  fruits  of  a  judgment,  can  da'm  tot  hfani 

on  an  appeal  against  that  judgment  (m). 

rh^'  "^*^'  ''^'^°*  *°^  *^^  ""^^^^  P*%'«  solicitors  i^^nore  tho 
-  charge,  and  pay  over  or  receive  the  money,  as  the  case  ml v  be 
they  make  themselves  personally  liable  to  the  soIicitor(„)    ' 

riatf      r^^'\  ^'°'"  '*'  application  to  real  estate,  the  statutorv 
right  IS  less  extensive  than  that  which  was  already  enjoyed  b v 

oe  aeteated  by  the  chent's  assignment  of  the  fund,  or  bv  a  ston 
order  by  the  assignee  (c),  the  assignment  by  the  client  to  a  £ 

V.  Vr^^'Z:  27^«»»1  '  0-  B-  "4  ;  and  see  per  H^^  V.-C.  in  Bo^n. 
(e)  Edwards  v.  Hope.  14  O   R   T»  Q'>9      ti,- 

in  reference  to  a  seller's  orfinaryeQ^Lbl  it 'T  tT"  *°  ^"^^  ^'"  ^-^^"'^^ 
to  his  statutory  lien.  °™""y  equitable  lien,  but  it  seems  equally  applicaUe 

(/)  Hassell  v.  .Stan/ey,  [1896]  1  Ch.  607 

«'!'.  J™.  «.f a,!i?.?„^f  5  i'tr,si  '■'■  ■'■-^-  ■""«-  '•  '-• 

(A)  Brown  v.  Trotman,  12  Ch.  D.  880. 
(»■)  Mildmay  v.  Quiche,  6  Ch.  D.  653. 
(k)  Emden  v.  Carte,  19  Ch.  D  311 

o.^i£?s'l;>fenVsVo,^'a'^eftf  U-  ^">  «  ^'^  »•  *™-     B"' - 

be  made  before  theTear^f  orthe  fuXr  o^'"^,*'*'^'"'^*^'^  ^ 

action:  Re  Qreen,  C^eT^TcreL.  26S  a  iT'      "*     "  "^  '^'  administrative 

(w)  Wiedemann  v,  Walpole,  7  T.  L.  R   o^- 

(«)  Rosa  V.  Buxton,  42  Ch.  D.  190. 

(o)  Uaymes  v.  Cooper,  33  Beav.  431. 
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etc. 


jide  purchaser  for  value  without  notice   i«  nnf  ,   -j 

.statutory  charge.     Nor  can  thlT     '1"°'  ^""^  against  the    Para^pA, 

remedy  L  cost! is  ba4d  by  tfeStatnT^        v**''^^^  "'"^°  '^'   '"^^ 
neither  the  solicitor's  lien  on  ^'aT^^^^^^  '  '^  ^^'^^ 

h  affected  (q).  ■*  "°'-™*^"'  (/')-  "or  a  possessory  lien, 

StJB-SECTioN  (8).-J/a„Vt;«e  Z;ien«. 
567.  The    maritime  law,  like  the  r-iVii  i„ 

i«on.ble  diligence  be  used  .n,l  tlT  ,   POMCMwn ;  and  if,»"';°' 

.«].  .  lien  i,  lot  diXS  bf  ae  »r„r.1,'"'  V°  '^"''  ^  '"•  9^ 

-.-ced  .g^net  purchased  «itL  tVoti  e  SK,     Se  ^l'  ""'  *1  S^fSg. 

"reasonab  e  diligence  "  bein.r  nof  fi.    ^  ,    ^ '   ^®  ^eamng  of         *^' 

but  of  that  which,  havin.  Srd  o  an  th"'" ''  ''"^'*'^'^=  P^^^''"^' 

derations  of   expense 'ind  Vffic^^^^^^^ 

required  (.).    The  lien  is  enforceable  orbvrl  K'^^'^^^'^^y 

and  when  declared    bv  a  forpir  .      .  .^  »  Proceeding  m  rew, 

enforce  it  only  when  tie  pr    eX;:/:  oftlaf  f f  ""f  "'" 

that  there  was  a  personal  a^t,•nnT^l,         .        °**^^  '   *^«  fact 

av^able  against  t^eTy^  rtTeCnlX  ^XT'^  'L™^'^ 

to  his  personal  remedy  against  the  owner  ?«)^L  ^V'  '''^  ''*^?"'' 

for  his  wages  upon  the  shin    J^ioh  u   '  ''  ^"''^'^  ^*'  »  ^'^n 

m  -d%on^L  frei4?if?nv  be     "^^^  ""^  "'-^^'^g 

cargo  or  the  money  received  in  reject  oT  >      '   ''"'  ^"*  "P^"^  *^« 

anv  other  ship  than  that  t  whSff      iJ'  ''^"'*°'" '  '^"^  "P"'^ 

The  lien  for  wages  mavalobeTnf     ^  t"^''""'^  ^''  «^^^^^««  N- 

on  the  credit  of'the^hfpt)     sllt^'^f  ^^  ?^^^°^  ^^^  P->-  tie-^ 

for  the  reward  of  IheiVabLs'^TS  t^lf  "  '  "T  "^"'^  *'^  ^^^ 

demands  for  pilotage.    Therar;  also  ]rl  f     ?."^'^'^"'  ^'  ^"^"  *° 

there  is  a  maritime  lien  for  nS;!        .  *^^  proposition  that 

rrxf  i^ir  t  nec^^  -«^--  --  -  ^  ^^T  w £ 

WtoundertaS  the  vovl ToT'"  'T"^  ^^'  ^^"^  *"  "^ble 

.-*e.e../^2rd:;rar,!rb,iti4;™fL^^^^ 

(p)  ffw'n*  V.  Scotl,  2  B.  &  Ad.  413. 

ll  ^P^'y.^- Hartley,  3  Esp.  81. 

n  lite  Kong  Magnus,  [18911  P.  223 

(()  r;^'''"  ^*'  '  -^y^i"''.  Swab.  86  ; 

>*  brought b^  HlwVpoir-      ^*  '''"  ^"^  *'"'*  ««  "ction  ,„  rem  cannoi 

fe^fSi-  -  .-31—  V.  ...„,  3  E.  e... 
l")  iht  Juhndur,  1  Sp.  71 

f^'''^"^AW}^u^-.Tef^ZllV-   r 

1.  "^  '^^  ^^*  Yarmouth  Steam  Carrying  Co.,  43  Ch.  D 

i'itoottg  Tax  V.  Buckheieter.  [1908]  A.  C.  458. 
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OP   LIENS. 


[part 


n\. 


Muter  not 
entitled  to  a 
lien  for 
wages  and 
expenditure 
apart  from 
■tatutc. 


Provisions  in 
favour  of 
master,  of 
Merchant 
Shipping 
Act 


owner  of  the  ship  shall  not  profit  by  the  exertions  of  those  bv  wh 
his  property  has  been  saved  or  made  profitable  wi-ho^^  ■  "' 
due  recompen^  (6).  u  is.  however,  aettl^!  thaTS  ^'^ ' 
a  mantime  hen  on  freight  where  there  is  no  lien  upon  th  V' 
Itself  m  respect  of  the  same  debt  (c).  ^      ^^  ''"f 

J^'  ^r  *;•  """""f  ^^  '***"*"  (^»)'  °«'ther  the  master  of  .■ 
ship  (as  distinguished  from  the  crew)  for  his  waives Tn,  k       " 
any  other  creditor  (unless  a  possessor^  "n  can  be  est^^^^^^^^^^ 
respect  of  advances  for  the  fitting,  repairs  or  other  usrorSii'" 
of  the  ship  m  this  country,  or  for  premiums  paid  by  the  ^8^  '^ 
procuring  cargo,  are  entitled  by  the  law  of  Endand  !n  o 
upon  the  ship  (^) ;  although  such  liens  wer:  aStleco^^^^^^^^^^ 
fd:;Sit.^^^^^'  ^"'  '^  '^^  '-«  «^  *^-  countries  S  W 
Yet,  even  by  English  law.  if  the  mast,      as  the  owner's  «„   . 
had  made  a  special  contract  for  the  use  ot  the  sh  pTa  maC  ' 
which  necessitated  an  outlay  upon  it.  the  matter  S^ht  be  Tr  2 
as  one  between  principal  and  agent;   and  the  owner  anH? 
mortgagees,  either  admitting  the  a<^encv   or  not  r^n«?  .       'l'^ 

569.  And   by  the  Act  7  &  8  Vict.  c.  112,  s   16   and  ff.<.     . 

larger  provisions  in  favour  of  the  master  contain^  n  the  tl   eh- 

Shipping  Act.  1894  (57  &  58  Vict,  c  60)   s   167  .Irt        f 

a  ship  has.  so  far  as  the  case  -^"rm^ts.  the  same  nihs  r     "  1 

remedies  for  the  recovery  of  his  ^^,..^tT^;t^!\^lZ:^ 

or  by  any  law  or  custom,  any  seaman,  not  being  a  master  htt 

for  the  master'3  wages  against  the  owner  and  his  propertv  Z 

both  masters  and  seaman  were  still  left  without  any  remedv  in  tW 
Admiralty  Court  for  wages,  when  the  wages  wer^  Te  tnde  ! 
special  contract,  the  Admiralty  Court  Act.^86T(?).  gavet Ihl 

The  Scio,  L.  R.  1  Ad.  &  E.  353  ^^'      '  ^**  ^'^'•^«'  ^O  Jur.  (n.s.)  lllo  ■ 

^l^^^P^f&l^h^h'fj,^^^^  W  C.  L.  S  H80,  .... 

if)  Bristow  V.  Whitmore.  9  H.  T^  f;.  391' 
ii/j  2'lie  Salacta,  9  Jur.  (n  s  1  27 
(A)  24  Vict.  c.  10. 
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siip,  and  for  disbursements  made  hv»,.m  ^„  .         *™  *°® 

.th  a  proviso  that  the  S^shall  2  k/Th!? "^  '^'  ^^'P^*^' 
he  ^all  not  recover  50/.  Lei  the  ^^  1^^^^^  ^T  "'"^ 
.« . fit  one  to  be  tried  in  the  cou  t.  The  word" di  J  ^"  '^T 
applies  to  habilities  incurred  as  w^l  « A  disbursements  " 

b.;!  master  for  the  use  of  ke  ^^  (/)•      """  "*""^  '"'  °"* 

C«SVw%ttd1n'the  ArmiXr''^''"Vr''''  Admiralty  sut.or. 

overtheclaimsforthebuLin/ruL  "  °   ^'^^  "'«^  ^"«t)> llf ,! '? ^ 

atthetimeofthei^;it:;fon^/^^^^^^^^^^ 

ther«,f  are  under  the  arrest  of  the  court  Ja^    and  ^^^^^^  P^-f  S'""^ 

necessanes  supplied  to  anv  sJ,m  »ic„   u       .t  '  "^^"^  '''^'™s  for 

4.1  .t  a.  time  of  th.  totouZ  „  tk^  '*""«'="»"  of  the  court 

»»«of  the  .hip  i.  do^Sd'  ^nro^TvirT 

With  a  prov  so  that  if  thp  nlninfiff  j     ^"n'and   or  Wales ;  but 

Mv.no?ighttocosL  litelltt:"  STthTiK'''"-"'' 
»..«t  one  to  be  tried  in  the  court  LlT?^^     'I  ""  """«■ 

.lien  ..  troM  the  moment       Ht'S  (Sto";  T, '■"' 'i;""'"' 
extends  to  claims  for  remir,  on^  ^  -J'    ^®  Junsdiction 

a  foreign  ship  in  a  foreiTnort?^,       .'!?"''  ^"'^^  *°^  '^P^^^  to 
lien  for^cLse  moTefof  Jhil^^^^^^  ?"? *^  -« «»  vendor's 

who  has  properly  made^t^r^p'^X:"'):^  ^'^""''^  '^  *  "^«*« 

571.  The  jurisdiction  is  also  given  over  ftnv*.ia-     u    ^t 
consignee  or  assignee  of  anv  hill  «*  i„^-       V^^  ^  *°®  owner,  Statutory 

»y^rtinEngiSro:witt4lsrfcrizttT''';:s°'^-^ 

or  any  part  thereof  bv  f ),«  «» J  •  •  P'       °*™age  to  the  goods  to  cargo 

or  contLt.  o^^e  part ^^^^^^^  misconduct,  or  breach  of  duty  ^^^^y 

,™i      x  1.     ,  P  "  °*  *"®  owner,  master  or  ptpw  nf  fi.«   k-      "•'K'^sence, 

unless  it  be  shown  that  at  the  institution  nff?  ^^^  ^^P  =  etc.  of  owner, 

OK  lae  institution  of  the  cause,  anv  owner  '^^^'  "^ 

■'  '^^  crew. 

(0  See  The  Cairo,  99  L.  T.  940. 

(;)  The  Feronia,  L.  R.  2  Ad  *  V  kk     mr    «,  ■ 

(t)  Section  4.  &  E.  65  ;  ?-*«  Fa,rport,  8  P.  D.  48. 

-IS*  S  o";  3  ?!f  ;Pf  r  ft  «f  S*"'  ."<1  ..lonW  .hip.,  „d  j^  „, 

(.)  r.»«  r.»j,  13  p.  u' «2  ^' 


ji-f 
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OF    I.IKN.S. 


or 


[part  irr, 

STlTSw   r?  P*"*  °*""  °*  **•"  "^'P  '"  '^°'^«"«<1  in  England  or  Wales  •  ^ith 
fl7«   hke  proviso  a«  to  coHt«.a«  in  the  cane  of  the  claim  for  nece^ 

Thj8  liabihty  18,  however,  limited  by  b.  502  of  the  Men}, 
Shipping  Act.  1891.  which  provides  that  the  owner  of  a  £'l 
Bea-going  ship,  or  any  .hare  therein,  is  not  liable  to  make  ..kJ 
Joss  or  damages  happening  without  his  actual  fault  or  privit  vil ,' 
following  cases ;  namely—  •       '"* 

(i.)  Where  any  goods,  merchandise,  or  other  things  whatsoever 
taken  in  or  put  on  board  his  ship  are  lost  or  damage,!  hv 
reason  of  fire  on  board  the  ship  ;  or 
(ii.)  Where   any   gold,   silver,   diamonds,    watches,   jewels    ,. 
precious  stones  taken  in  or  put  on  board  his  ship'th 
true  nature  and  value  of  which  have  not  at  the  time ,  f 
shipment  been  declared  by  the  owner  or  shipper  thereof 
to  the  owner  or  master  of  the  ship  in  the  bills  of  ladin  • 
or  otherwise  in  writing,  are  lost  or  damaged  bv  reason 
of  any  robbery,  embezzlement,  making  awav  "with 
secreting  thereof.  ^       ^       "' 

&r"     Jl^:  ^'''  considerable  conflict  of  authority,  it  appears  that 
nawitime  Uen  J''^'^  '»  a  lien,  i.e.,  a  charge  upon  the  ship,  under  the  Act  of  Ififil 
a.d^sutu..,y  for  seamen  s  wages  and  for  damage  to  the  ship  ;  but  for  buildin  ' 
.   ^.        equipping  or  repairing  a  ship,  or  for  necessaries  supplied  to  her  m 
England,  or  for  disbursements  made  by  the  master  (*),  or  fo 
damage  to  the  goods,  the  Act  gave  no  maritime  lien,  bui  onlv 
statutory  remedy  against  the  res(t).    However,  by  section  ifi" 
of  the  Merchant  Shipping  Act.  1894.  a  maritime  lienU  nowb  .i 
conferred  on  the  master  for  disbursements  and  liabilities  properl 
made  or  incurred  on  account  of  the  ship.    The  distinction  between 
a  mere  statut^y  remedy  against  the  res  and  a  maritime  lien  is  y  «hlv 
important.    The  former  camiot  affect  purchasers  of  the  ship  before 
ac  ion  brought,  even  though  they  have  notice  of  the  claim  (i)  •  and 
still  less  can  it  affect  prior  incumbrancers.    A  maritime  lien,  on  the 
other  hand,  enjoys  special  priority  (567,  1269-1265).    Moreover. 
where  the  owners  or  mortgagees  of  a  vessel  permit  other3  to  have 
the  possession  and  use  of  her.  and  are  not  personally  liable  for 
^sbursements  the  master's  lien  for  necessary  disbursements  never- 
theless    attaches  unless  he   had  notice  or  knowledge  that  the 
parties  m  possession  were  not  the  true  owners  (ex.  gr.,  were  mere 

(r)  Act  of  1861,  Section  6. 

ri9031  P  44      Th»  i;„„  &  t    65  on  this  point.     And  see  also  The  Taai* 

»LVvaS^sirrATfirir„."^^^^     -.r-  ^"'^'-^  "^^' 

(u)  Per  Fry,  L.J.,  The  Heinrich  Bjorn,  10  P.  D.  44 
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^t  hi,  J^«I  li.^:' ""  '°"'"  '»'°e  I»«  »"«  d-  not  »»-«?» 

678.  The  consignee  of  the  ship    and  cari/n  hn-  »  r 
proceeds  of  the  caruo  forwhathALT-.      f  *  ''®"  °"  the  Lie,,  „f 

proceed  on  her  vovaJl      l  „^  *"^  ''"^  *"  *"*^'«  the  ship  to  --i»n..-c.  ..f 

Jn:^  radtlcTaTadvant  Zj^  Tnd  ilthl  *  ^T^'"^"  ^  "' 
^.  owner  of  the  cargo,  who  thereb^ibtafn:  t 
advance,  is  entitled  to  a  lien  on  the  proceeds  of  thL  t  ^ 

arrest  them  before  they  come  to  the  handH  ofVh  )  *'"'  '^  ^*  '*" 
proper  deductions  in  favour  of  th«  In  '^'T''  «"^J«*^*  *° 

extend  to  all  loss  and  ^Z;  ari  tVfrmTb^^  'f  /'^  ''^"  "'" 
the  consignor  to  consign  thf  caTtVlI  tuTnotttr  '^ 
mission  or  profit  which  micht  hL»  K^  ,  .  *"^  *^"'"- 

any  hen  under  the  mantune  law,  unless,  bv  reason  nf  f »,»  ^   »« '"bjoct 

KiLrlnm  «,  [■'   ,        ®^  ^'^  ^"^  °«ar  tte  coasts  of  the  Unitod  «»'va«e  of 

proper  y    ncurred    in  aamsfinr,    ^.        •      '^'^^S®   ^^^   expenses 
r  J-  J    uv^uiieu.  in  assisting,  or  saving  that  vepsel  (t}\  «r  *k 

^».ie„  rro„  .„y  BnmJZ,7jttZ.'ZTtr^-  ''!^"' 
ber  ego  or  app„el  to  p.y  salrag;  (,),  "•""  ""  ""^l' 

W  TAe  i-won^  (ittprT  C*"^!/"**  Si€am*A.>  Co..  [1893]  A.  c"  38 

L>  V**  jf"*'^'".  Br.  &  L.  350. 

■--«  ifooi  Whitton(Ho.  2).'  ri8961  p'  i2.".ff?f  "°,'^  f.'^"''  "f  ^'''P'  or  wreck."    The 

U)  The  Fusilier,  supra 

m  The  Htstia,  [1895]  P.  193. 
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3«-*  OP    URSH.  [p,,„  ,„ 

677^  .  ?*"•  ■?^''T  *?"'""  ''^^  ""*  "P*'"  contract,  but  upon  th«  ri-h. 
"'"  to  be  paid  out  of  the  property  :  ami  therefore,  a  salvor  who  ha.  con 
tnbutod,  thouRh  to  a  small  extent,  to  the  ultimate  aafety  of  ,|1" 
disabled  vessel,  is  not  wholly  disentitled  to  remuneration"  bwau^ 
he  acted  under  an  express  agreement  which  he  failed  to  perf„rn,  u,\ 
But  the  riKht  to  Halvage  may  be  lost  where  the  salvon.  are  worki- 
under  a  contract  with  the  underwriters  who  are  not  the  owner,  (h)' 

S»J:r.lo„..  ,J"®;  77u    i?  '•''"  *  l!'"  "P""  *  ''''■P  •'^**  ''•'«ht  for  ,h. 
to  wiothir     *™ount  of  the  dama«e,  which  wrongfullv  (that  is,  by  the  f.uit .« 

i:^:::  *'-  ?^  '",';^*'«^  °^  •»")•  d'>««  ^"i^'y  ^o  another  ship  (,).    Indepen. 
-«"  dently  of  the  statute  law,  the  ship  owner  was  also  personaiiv  libi. 

to  the  whole  amount  of  such  daniaKe.  And  where  the  owner  i. 
not  liable  there  will  be  no  lien  on  the  ship  (*).  But,  following  th. 
example  set  by  several  foreign  nations  in  narrowing  this  liabilitv  it 
has  been  enacted  {/)  that  the  owners  of  any  ship  (which  compri^, 
a  charterer  who  navigates  her  by  his  own  master  and  crew(«b 
whether  British  or  foreign,  shall  not,  in  cases  whei.  all  or  am- 
of  the  following  events  occur  without  their  actual  fault  or  privit- 
that  18  to  say, — 

(1.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  anv 

person  being  carried  in  such  ship ; 
(2.)  \Vhere  any  damage  or  loss  is  caused  to  any  good.-,  mer- 
chandise or  other  things  whatsoever  on  board  any  such  ship 
(3.)  Where  any  loss  of  life  or  personal  injury  is  caused  to  anv 
person  carried  in  any  other  vessel  by  reason  of  the  improper 
navigation  of  the  ship  ; 
(4.)  Where  any  loss  or  damage  is  caused  by  any  other  vessel,  or 
to  any  goods,  merchandise  or  other  things  whatsoever' on 
board  any  other  vessel,  or  to  property  or  rights  of  anv 
kind  whether   on  hind  or  water  (n),  by  reason  of  the 
improper  navigation  of  the  ship  ; 
be  answerable  in  damages  in  respect  of  loss  of  life  or  personal 
injury  (either  alone,  or  together  with  loss  or  damage  to  vesseb 
boats  goods,  merchandise,  or  other  things)  to  an  aggregate  amount 
exceeding  15/.  for  each  ton  of  their  ship's  tonnage,  nor  in  respect 
of  loss  or  damage  to  vessels,  goods,  merchandise  or  other  thin-s 
(whether  there  be  in  addition  loss  of  life  or  personal  injury  or  noM 

!0  TUMni"'!  Tilkuf-  H  %  ?:*' f'^'-J'  P^^''  ['89«]  P-  '20. ' 

9H7     T-*!  p     '       n  V     •  *^' '  *<"■'»«'•  V.  BM  {The  Bold  BuccUugh).  7  Moo  P  C 

l^llVf  ^■'"'^'  ^•^"'i  <*'■"■>  ^^--  1''^  Tasmania,  n  P.  D.  110.  As  toi^V  L' 

t  >  rl  7-!?r'"f  ^%  '^"'^^^  by  collision,  see  The  Koruj  Magnui.  [T891  ]  P.  m 

,  u\^\^^^?^  Shipping  Amendment  Act,  1894  (.57  *  58  Vict   c    60)   8   503- 

iST^Zt:.  "^Ts.  ^r"'"""  '"'  *'^'^°  "^  '"^^  Me.hantXpC'A«^-.  m 

(m)  Sir  John  Jackson,  Lid.  v.  Ownert  0/  Th'  B'a^jil"    X\mn^  A    n    l"P.  »-J 

owners  pnor  to  regis  ration  see  Merchant  Shipping  Act.  1898  (61  &  62  Viotc.lf, 
(»)  Merchant  Shipping  Act,  1900  (63  &  64  Vict.  c.  32),  1. 1. 


(HAP.  I. 


MARITIME   LIRNS, 


Wght  i.  p.y.bl,  (rt  °"°'"  """"»"<••  "'  the  voy.„  .h... 

Under  the  Act  of  1854  wherp  th«  ,lll'« 

-foreign  «hip  within  ;:r:torsr^^ 

British  Hhip(.),  norTll^^f/""n*?"  ^'^^  ^'«''  ««««  to  a 
dan^gedaforeUr  nor  co"  d  o^^J  a  British  ship  which  had 
the  Act  against  another  (').  '  '°'''«"''  *''*""  *^«  ^^^^^  of 

680.  The  liability  arises  in  respect  of  everv  lo««  nf  i* 
injury,  or  loss  of  or  damage  to  goods  ar^ri^/'  P'""""' 
to  the  same  extent  as  if  no  oSTlc^T  'T  "^^'' 

arisen  («).    But  where  a  shb  coUides^VK"!"'^'  ''  ^*'°*««  ''^d 

•nother,  substantially  at  theLm«  f.  .  ^''°  ^*''"''  °°«  *ft«^ 

o/m;.o;.r  n«-i/2»   the  ore   TentlSi'^ 

to  one  payment  for  the  wholeTumage  (x)  ^"  "^^^^^^ 

581.  The  Merchant  Shippinc  Act    1SQ4  «    r.A^ 

the  benefit  of  the  stat.it«  E.  t      u       '  *•  ^'  P^vided.  that 

against  whom  claimT  afe  2d         °^**'"!^  ^^  *^«  «^^'P  °-°«. 

i.ab.%  for  loss  o^rplo^^^yir'^^^^^^^^^^  -pect  of' 

'n  ;he  High  Court  lu)  i/v,.J^^       t    ,    ^*™»g«<  by  proceedings 

« SCO.  Jd.  o."*'  i^S  :oSr;'';S' "'  ^"" 

^iSi^A-r^:  f  tW  Si*  ''■  '''  =  ^**  ^V'-**"'"*-.  L.  R.  3  Ad.  4  K  a . 

W  The  Wild  Jtanger.  9  iur    h  s  )  T34  *"'^""''  '  ''"^  *  "•  »8«- 
W  Cope  V.  Z)oA*rty,  4  K.  &  J.'  3fl7.    ' 

Mta.  see  Tli  Schu-an.' [m2i  R  S/''^ '   ''"*  "'•"'  »''««  t^'e"'  are  two  distinct 
(»)  See  the  Judicature  Act,  1873,  as.  3,  la 
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OP  LIENS.  [part  III. 

distribution  among  the  claimants.    And  for  this  purpose,  the  court, 
were  empowered  to  stop  all  actions  and  suits  pending  in  any  o^her 
courts  m  relation  to  the  same  subject  matter,  and  to  regulate  \ht 
proceedings  as  to  the  parties,  the  exclusion  of  claimants  who  do  not 
come  within  a  certain  time,  the  requiring  security  from  the  owner 
and  the  payxuent  of  costs.    These  provisions  of  the  Act  were  held 
to  apply,  thoujh  the  adverse  claimant  had  obtained  a  definitive 
judgment  of  the  Court  of  Admiralty  condemning  the  ship.    The 
Court  of  Chancery,  however,  could  not  prevent  a  person  who  had 
obt^ned  such  a  judgment  from  selling  the  ship,  and  retaining  out 
of  the  proceeds  such  costs  as  he  might  be  entitled  to  under  the 
order  of  the  Court  of  Admiralty;    but  would  prevent  him  from 
obtaimng  more  than  his  rateable  share  of  the  proceeds  of  the  sale 
and  for  that  purpose  would  order  (z)  payment  of  the  balance  of  the 
proceeds  into  court.     Since  the  Judicature  Act,  however    sueh 
questions  could  not  arise. 

682.  If  the  ship  owners  are  a  company  in  Uquidation,  the  lien 
should  be  enforced  in  the  winding-up  proceedings,  by  askin-  for  a 
sale  and  appUcation  of  the  proceeds  to  satisfy  the  lien,  o^'r  that 
secunty  may  be  given  for  the  amount  (o).  Or,  if  there  are  mort- 
gagees  not  before  the  court,  by  asking  for  leave  to  proceed  in  the 
Admiralty,  or  for  security  (b). 

(*)  Leyeuter  v.  Logan.  3  K.  &  J.  446. 

(a)  Be  AvHralian  Direct  Steam  Navigation  Co.,  L,  R.  20  Eq.  325 

(0)  Se  Bio  Grande  Do  Std  SUanuhip  Co.,  6  Ch.  D.  282. 
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OF  LIENS.  [part  m. 

for  the  validity  of  the  Uen  (a),  and  (except  in  some  cases  of  special 
custom)  his  sole  remedy  (929). 

584.  Possessory  liens  are  either  specific  ot  general ;  the  fonrer 
which  are  favoured  in  law,  enabling  the  holder  of  the  chattel' tri 
retam  it  only  until  payment  of  the  particular  debt  which  is  due  in 
respect  of  the  chattel ;  the  latter,  which  are  regarded  with  jealousv 
by  the  courts,  extending  to  any  balance  which  may  be  due  from 
the  owner  of  the  chattel  to  the  person  who  holds  it,  and  arisiv, 
only  by  usage  or  agreement  in  favour  of  persons  who  carry  on 
some  particular  kinds  of  business  (6). 

Before  noticing  in  detail  the  different  cases  in  which  rreneral 
and  specific  liens  arise,  it  is  necessary  to  point  out  certain  mjes 
by  which  they  are  generally  affected,  and  to  explain  the  nature 
and  incidents  of  the  possession  which  is  essential  to  their  validitv 
and  by  the  loss  or  abandonment  of  which  they  are  destroyed.       " ' 

585.  The  property  upon  which  the  lien  is  claimed,  must  belon' 
to  the  person  against  whom  it  is  claimed,  in  the  same  character  in 
which  the  debt  is  owing.  A  banking  firm,  therefore,  cannot  retain 
a  balance  due  to  them  from  one  of  the  partners,  to  answer  a 
debt  due  to  them  from  another  firm  of  which  that  partner  is  a 
member  (c).  And  if  a  member  of  a  firm  give  a  security  upon 
property  to  his  bankers,  for  money  lent  to  him  upon  his  separate 
credit,  the  bankers  have  no  lien  on  the  security  for  the  general 
balance  due  from  the  firm,  when  the  firm  becomes  entitled  to  the 
property  (d). 

586.  Possession  of  the  property  is  as  essential  to  the  validity  of 
a  general  as  of  a  special  lien.  So  that  a  vendor  may  stop  goods 
m  transitu,  if  they  have  not  come  to  the  possession  of  the 
consignee,  though,  in  consideration  of  the  consignment,  the  latter 
have  accepted  bills  drawn  by  the  consignor,  and  have  paid  freight 
or  other  charges  on  the  goods  (e).  The  agreement  under  wWch 
he  has  done  so,  is  merely  executory  and  the  subject  of  an  action 
The  result  will  be  the  same  if  the  consignor,  in  breach  of  his 
agreement,  consign  the  goods  to  another  person,  who  transmits 
them  to  him  who  was  originally  named  as  consignee,  as  the  a<Tent 
of  the  actual  consignee  (/).  But  it  seems  that  if  the  goods  come 
to  the  consignee's  hands,  the  lien  will  hold  in  respect  of  payments 

BMi^^^n  I  fill'^l  ^p'-„'*  P-,f3;?"-  Sir  W.  Grant;  Mdem-oHK  v. 

^0 ;  Jiuthforth  V.  Hadfield,  6  East,  519 ;  OladsUme  v.  Birley,  2  Mer  401 
(c)  WatU  V.  Chrutie,  11  Beav.  646 ;  see  RyaU  y.  RoUe,  1  Atk.  166,  184. 
(rf)  Exp.  M'Kenna,  The  City  Bank  Caw,  7  Jur.  (n.s.)  588. 
(e)  KitUoch  v.  Cntut,  3  T.  R.  119,  783, 
(/)  Bmee  v.  Wait,  3  Mee.  &  W.  16. 


CHAP.  II.]      MATURE   AKD  DIVISION   OF  POSSESSORY   LIEXS. 
and  acceptances  made  beforp  Tinf;««  ^t  ^l 

received  m  the  ordinarv  rnii«..  ^*  u    •  ciaim.    if  it  was 

his  knowledge,  it  bore  a  ZlZl  r^"''','  '^'  ^''''  *^«*'  ^t^out 
lus  claim  (if.    Tt  no  ifen  til  '"l'^'  '^  "°*  destructive,  of 

obtained  withorauthory  t  Tf  "'^   -'^  ^^'^^^'^^^  -«« 
other  wrongful  act  f"       not'  ^.     *""*'  ™«^«P'««entation  or 

respect  of  the  ioodVbv  the  Itr    .   T""  P''-"™^'^*^  '"-d^  in 
nor'^here  there'  hat  bl^Cirtatr"  '''^'"'  ''^"^  ^'^ ' 
which  arose   after  the  detained taiTwr:;^"*^ 
the  goods  were  deposited  for  safe  custodrnlv   L  w  ^     f 
special  contract  for  a  lienTm)  or  for  »  =      •  f  ^'  ^'**"'"^  * 

to  a  direction  to  pay  th  p;oce5  oft?'  ^T  "'^  ^"'j^* 
account  («).    In  the  case  of  I  K     i  ,  "^'^  ^'^  ^  particular 

exchequ  r  bills  dehverrdU.-' ft'''  "°."'"  ^'^  «^*«<=h  "Pon 
the  interest  on  them  afd  ei^L  I  '^''  P"'^""  '^^  ^«-'^»« 
it  be  usual  for  bankerftoTelr  th^^^^^^^^^^^  («)-  though 

nor  upon  securities  casually  lSt™th  ah"?  A  "  T'""""'''  ' 
holding  of  goods  bv  an  JZT  T  r  "''^  ^^^ '  ^^^  ^^^  °»ere 
of  the  contact    by  his  own  n         '  "'  "'"'  "  ''^  *^«  *«"«« 

his  possession  i^  tK  hTpnS;?  ?.  'f  '^'fj'  r  ^™««-' 
by  a  factor,  and  be  left  by  aSent  in  tZl  ^'f  %''\P"'^hased 
in  whose  hands  the  princip^alfxerdLs  ^1*^^  d*  '^  *^'  "'"^''^' 
the  possession  is  clearly  in  hir^    ^d  tSefl  °°  '^''  '^''°' 

lien  by  takin<.  possession  «ffir.l    u     ,       **'**'''  *'*'^°t  acquire  a 

Again,^osses:iorderered  t  a^^^^^^  °'  ?'  P""^'?*^*  (^^• 

shipper  given  after  his  blnk^tey  Ta%"^  *^  T'"  °'  *^« 
by  special  agreement  or  bT^  1  0^.^  km?  ^''.  "^^  "^^* 
otherwise  to  require  delivery  Tu  Z  th.  /  !  '"  1-  '^^'^^  °^ 
tbe  goods  were  ship^  on  ^'"IZZ'T:  Z:^':^Zt 

ASgTi  "  ^"''^'  ^  ^*'  22«  ^  but  the  conaignor'a  exocuton.  confined 
n  V  t^  ^"  ■^^**"»i'.  8  Ch.  D.  372. 

ed"}ifli;u.^:2j::-'.iSr7io''  s-^o*-  ^;,*^-  s^'-  n.  p.  1390 

(i)  lempnVre  v.  Pauley  2  T   R  i«fi     ^  .^^  ^'"''"'  '^'""-  297. 

(')  ^-P.  »'*.<«.  3  S:  D   &^ T  436'  ""  "  '''•"^""'  '  ^'-  *  P-  399. 

(o)  Bnndao  v.  Barneit,  12  a    *  F   7H7  .    »■ 

(P)  i««M  V.  Z>orrie».  7  Taunt    27«         '   ^  ''  '^'""'''  ^  «"  ''  ^q.  224. 

ii,  Uoggard  V.  .Vacie««V.  25  Beav.  493. 

(0  royfor  V.  Robimon.  2  Moore,  730. 
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OF  UENS.  [part  „,. 

accepted  bills  on  the  faith  of  the  confligmnent  (,).  And  as  to  the 
effect  of  a  contract,  if  factors  sign  a  special  receipt  for  po.^|. 
delivered  to  them  lor  sale,  by  which  they  undertake  to  pay  tU 
proceeds  to  the  principal  or  his  order,  the  goods  if  not  soldiLu't 
be  returned  to  the  principal  (0-  But  a  lien  may  arise  if  the  chattd 
be  allowed  to  remam  in  the  hands  of  the  depositee  after  failure  „f 
the  special  purpose  for  which  it  was  delivered  (u). 

588.    Neither  the  possession  which  is  necessary  to  supports. 

Kind  (10Z8).  The  pnncipal  may  have  a  lien  by  virtue  of  thp 
possession  of  his  agent  (z) ;  and  the  lien  wiU  arise  if  the  goods  have 
been  received,  and  an  act  of  ownership  exercised,  as  by  pa^i„„ 
for  warehouse  room  or  taking  samples,  measuring  and  marking 
the  goods,  or  expending  money  in  labour  on  them.  But  the  po..ver 
sion  IS  not  considered  to  be  vested  in  a  factor  by  the  mere  pavn.'ont 
by  hun  of  freight  (a).  The  right  of  possession  conferred"  b^  a 
possessory  lien,  will  support  an  action  founded  upon  an  allced 
ownership  m  the  person  claiming  the  lien  (6), 

589.  The  possession  must  be   continuous  (1590)     there  can 
therefore,  be  no  lien  where,  by  the  nature  of  the  contract  between 
the  owner  of  the  property  and  the  holder,  it  is  received  subject  to 
the  owners  right  of  disposition.    Hence  the  agister  of  cattle  not 
having  entire  possession  of  them,  cannot  retain  them  (c)  in  respect 
of  the  agistment ;  nor  the  stable  keeper,  horses  left  in  his  char-e 
for  their  keep,  or  for  labour  or  money  bestowed  upon  them,  though 
at  the  owner's  request  (d) ;  for  he  takes  them  upon  the  terms  that 
the  owner  is  to  ha>t:  the  control  and  right  of  possession  and  use  at 
lus  pleasure,  which  is  inconsistent  with  the  nature  of  a  hen     This 
reason,  however,  wiU  not  affect  the  lien  of  an  innkeeper,  to  whose 
^table  a  horse  is  brought  by  a  guest,  and  occasionally  removed  by 
him  for  his  use  or  pleasure  with  the  intention  of  returnint;  it  • 
because  the  original  contract  under  which  it  was  left  is  presumed 

(«)  Nichoh  V.  Clent,  3  Price,  647. 
(0  Walker  v.  Birch,  6  T.  R.  268. 
(M)  Exp.  PernbertOH,  18  Ves.  282. 
(*)  Bull  V.  FatUkner,  2  De  O.  &  Sm.  772. 
(y)  Wright  V.  Lateet.  4  E»p.  82 ;  Cooper  v.  BeU.  3  H.  ft  C.  722. 
(«)  See  Belcher  v.  OldJUld,  6  Bing.  N.  C.  102. 

(o)  Kinloch  V.  Craig,  3  T.  R.  119,  783.     It  was  held  that  a  shipwrieht  «ho8e 
f^vwu  flat  w^  att«;hed  and  floated  close  to  the  ship,  to  enable  hKrkmon  to 

Z^lh;  '°r  '•'°  ^  *^'?  '?'*  T*""^  ""^  board,  had  not  sufficient  ^el"io^ 
to  support  a  hen.    {The  Seio,  L.  R.  1  Ad.  ft  K  363.)  i««'^»»'^n 

(6)  Legg  V.  Evans,  6  Mee.  ft  W.  36 ;  Bogert  v.  Eennay,  9  Q.  B  592 


CHAP.  II.J      XAXURE    AND   DIVISION  OF  POSSESSORY   LIKVs 
^.^ntinue  u„,e.  there  is  evidence  that  it  has  been  changed  (e) 

wh'^a  sUui  :r;at  rs;'" ''-''  -^'  ^  -  "- 

fixed  price  for  the  work  oroth?.  /  '^.'^^n^hle  or  absolutely 
the  lien  was  claimed  (7)  fitt  hT.  ''^"  '°  "'^''  °'  ^^''^ 
lien  may  arise  unde  such  a  sp  cia  ^^  ''°  ««tablished,  that  a 
the  contract  to  pay  a  rerson^ben,i^T'°*'  *'  ^*"  *«  ^^'^''^ 
special  agreementL^n  n^s  St  "  ^''""'^^  *he 

thenature  of  a  lien  (a)     sr^?^.  '"'^'^  ''  inconsistent  with 

made  with  a  livS;  t^ble  keeperl^^^^^^^^  '^  'T'^  *'«  *=°°*-* 
to  be  delivered  to  the  owner  for  hi!  .'"'  ^^  *  ^°^^'  ^^^'-^h  is 

•So  it  is  where  chatteLare  sold  fn  ""^'"'^"^  ^^  ^^^  '^^^  •*• 

I  buy  of  you  a  Wfr  20  '"trzi:*  ?  '"^^  *™^- "  " 

hor8etiUyoubepaidthe20;  bu?«lf"^'  •^■'  ^""  '^^^''^  *he 
next  ensuing,  vou  may  not  de't,.;n Vl^  t  ^"^  ^°"  **  Michaelmas 
For  on  the'sale  oTl  ::^;:^:  ^^l^^  yo^  ^e  ,.i,  "  ^,, 

payment  of  the  price  and  deliUrv  Ir.  .  ^  P*^'°*  "  ^^' 
a  future  day  is  fiied  for  pavmlntV  T""'"*  *'*«  '  ^"*  ^^ere 
can  have  no  lien.  Z  IZ^rJl  '''^''' T  ^^'^^^  Po^ion 
upon  a  chattel,  the  wor^In  h.«  ''  ^'''"  ^"'"  ^"^'^  *°  ''^  ^one 
if  .  vendor  re  afns  gocX  ^f ^r  tT  ^'^'""^  "'"  (*^-  H'^--"- 
credit,  his  lien  revives  (^  *^'  '^P''""^'^  °*   *J»«  Period  of 

An  implied  contract  to  pav  a  reAsnnoKi 
which  it  has  been  attempted  by  fraTto  oh  '•  ''^  >•       *  ''"^''' 
will  be  raised  by  law.  and  vdll  ^l^^a  Ji^n  a)     "  ^'^'"*' 

whfiirnth'eitti^iKr^^^-*^^^^ 

so ;  if  he  cannoc.  the  oTr  ^11  W  V  '^''/°  ^^^''^^'^  ^°'  d«'°g 
and  the  actual  Jder  hrv,"g  no'lien  ",/ H  "'*'*  °'  ^^"^^"'^^ 
owner,  if,  after  demand  hv  C\     '  ^^  responsible  to  the 

creditor.  He  caSrSetat  ^1  K  P'"*  "^*^  *^«  8^«  *<>  *he 
^n.  the  latter  to  recr^ay^i-  ^f  trdTbtU  '"^'^  ^^'^^^"^ 

(<)  ^fle»  V.  Smirt,  0  Jur.  (x.s.)  1284 
(*)  Sale  of  Goods  Act.  18P3   .   41    ^.u.-    .,•  - 
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mWm   ™«''^««^™'n  a  servant  Cloth  for  liveriea;  although  the  agent  could 
not  acquire  a  lien  by  paying  the  debt  (n). 

?^!S.  to      .   ^'  ^  "*°  **°*^  °°*  ****«^  "Pon  documents  or  other  chatttK 
hands  of        in  the  hands  of  a  person  as  officer  of  a  court  of  justice  ;  such  as  th.- 
offio^of  the  records  of  court  in  the  hands  of  a  clerk  of  assize  (o) ;  proceedin-s 
in  bankruptcy  in  the  hands  of  a  clerk  of  enrolments  {p) ;  or  of  th. 
sohcitor  m  the  bankruptcy  {q) ;  or  in  the  hands  of  the  bankrupt'.' 
sohcitor  (r) ;    or  on  the  books  of  account  of  a  bankrupt  («)  •  „. 
upon  a  dividend  on  Us  estate  in  the  hands  of  the  trustee  (0  '  or 
upon  his  estate  in  the  hands  of  a  receiver  or  manager  in  the  bank 
ruptcy  («) ;  or  upon  his  certificate  (x) ;  or  upon  his  papers  delivered 
after  an  act  of  bank-ruptcy  to  his  solicitor  (y).    But  this  rule  does 
not  affect  the  right  of  the  sohcitor  in  a  bankruptcy  to  his  ordinary 
hen  upon  documents  not  belonging  to  the  estato  upon  which  he  Las 
expended  his  own  labour  or  money  («). 

598.  The  solicitor  of  the  official  liquidator  of  a  joint  stock- 
company,  has  also  no  lien  for  his  costs  upon  the  proceedings  in  the 
winding  up  (o) ;  nor  the  commissioners  upon  a  commission  of 
l)artition  (6) ;  though  barristers  have  been  held  to  be  justified  in 
refusing  to  produce  evidence  taken  under  a  commission,  until 
payment  of  their  fees  (c).  There  can  also  be  no  lien  upon  an 
original  will  (d),  or  upon  the  certificate  of  registry  of  a  British 
merchant  ship  (c)  (686). 

5M.  A  possessory  lien  does  not  extend  to  charges  for  holdin-' 
the  chattel  dunng  its  detention  by  virtue  of  the  hen  ( / ). 

596.  The  possessory  lien  upon  money,  as  distinguished  from 
the  hen  upon  other  personal  chattels,  is  divisible,  and  extends  oniv 
to  so  much  of  It  as  equals  the  amount  of  the  debt  (g). 
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lo)  TK^  '•  <^*'^^',  9  East,  426.  per  Low,  Elu6sborouoh. 
(o)  The  King  v.  Bury,  1  Leach,  Cr.  Ca.  201. 
(P)  Exp.  Sanderson,  19  Ves.  161. 
(7)  Exp. ,  1  Rose,  207. 

(»)  General  Rules  in  Bankruptcy,  1870,  r.  110 
(«)  Exp.  WhiU,  1  Atk.  90. 

A'^OT."^  *'"'*'  ^  Bankruptcy.  1871,  r.  3;    Exp.  Browne,  Be  Mallby, 
(x)  Anon.,  1  Russ.  &  Myl.  330. 
(y)  Exp.  Lee,  2  Ves.  Jun.  285. 
(z)  Exp.  Talden,  Be  Anttin.  i  Ch.  D.  129 

S  ?«.S'r.2r„%t-it*ftj'^'^'^*'  ^  «•  ^  Ch.  027. 

(c)  Smah  V.  HaUen,  2  Fost.  &  F.  678 ;   Pelers  v.  Bur,  14  Beav   101 


J*-- 


CEAP.  llj  OP  GENERAL    LIENS. 

Section  II. 
Of  Oenepal  Liens. 

/« MffalM  trades  tnneml  /.,...  .— __    •    j  .      .  MRAOEAPH. 

«^»ce  0/  cJSJ^riw  '^""*'  '^  ''"^'  '"*  i-  <M  ether  strict 

^ciJ^'^'"'^''. '"^"'-^ cfa.;^^ „,^*„^ ^;^ .„ ;„^^  »9« 
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m.  In  certain  trades,  in  which  it  is  usual  for  advances  to  h. 
made  by  the  agent  to  the  principal,  .he  right  to  a  generaT  en  ha 
^n  long  estabhshed  and  is  admitted  wa'hout  fuXr  p  rf  (*) 
But  in  no  others  is  it  allowed  without  strict  evidenLof  ™^^^^^^^ 

rJLXon  k'""°^'  "."'  '^'^'  agreement ;    to  S  a 
general  resolution  by  persons  claiming  the  lien,  that  they  will  onlv 

receive  the  goods  of  those  who  deal  ^th  them  subject  to  The  Hei 

.equivalent,  as  against  persons  who  have  notice  of  Se  ^slt  r 

nm  the  hen  to  receive  the  goods,  and  not  compuLry  as  in  the 

::::::^T^'^\t "" "" ""  '^  '^"""-""-^ 

597.  Nor  in  those  cases  in  which  this  form  of  lien  is  iudici«llv 

m  wiin  wmcn  he  has  had  transactions  in  both  characters  AnH  th^ 
, ,.      S^^^r&i  balance  due  to  him  as  a  farter  th       Ar.A  *i. 
K  Uctor  (S^l     (1      '^  .V    .        '  »»"Pl«yei-  Wore  the  employment 

(*)  fioci  V.  Oorrissen,  2  De  G.  F.  4  J.  434 

(0  Airimaw  v.  Shaweross,  6  T   R    I4 

(t)  C«m/Mto„  V.  Haigh,  2  Bing.  N.'c.  449. 

(f)  Mami  V.  Stansjietd  10  P  R  Qoa         j    • 
""olicitor  cannot  extend  the  iien  so  «  tJ,  rnrr'""*"'"  '"^•*"«  »  "«"  «"  -locuments 
^he  client. :   /J.  »v^,,^  iS  v    W,Uil^^7%°lT  **  ''''=  "  '*-"^  ^g^nt 
^ble  co8t«,  charges,  and  expenL      R,T^    ^.f  ^'^  •'   ""■  »"ything  ex?ept 
1  Ch.  390.  «    .  ««u  expenaos  ,   Be  Taylor,  Sttlemin  rf.  Underwood,  [1891] 

(«)  ffoujrAton  v.  Matthews,  3  Bos.  &  P.  483. 
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[PAUT  in. 
698.  If   s  general  usape  be  shown  that  a  lien  for  . 
balance  shall  be  enjoyed  bv  a  oarticular  f  rL!     ii     T   .  ''™"'" 

particular  contract  (n).  general  lien  into  the 

wifl^'tl!'/*^'  T^  ""^'^  **»«  ""'^  »  «W°»ed.  must  aNo  b. 

m  the  process  of  manufacture  were  not  subiect  tTtl  r       T' 

Z^;^.  *" ""« - ""-  trit!n:,r^i;t 

goods  housed  in  his  warehouse  for  and  in  the  name^f  ^K  ? 
necessarily  belonging  to)  the  persons  by  whoHe  ,    li: 
keeper  is  employed,  for  balances  due  from  them     for   Z     T 
custom  the  goods  of  foreign  merchants  Tuld  b^Je  Uablto  h* 

b L:  hlT^r;  "'  ',°  *"  '^°'*^  *'*«°'^'J-    The  ?ket 
oeen  held  m  the  case  of  a  carrier,  as  regards  a  claim  for  a  li.„ 

fTrth    ?  *r  °"°\'  °'  *^^  ^°°^'  ^-'^«  genera  Lte   J 
from  the  factor  to  whom  the  goods  were  coLigned  for  sILl) 
And  f  a  hen  have  once  attached,  even  a  verbal  notice  of  the  I^ 

iS  ^har^:  ^rurrtvt^Tof^X'rr^^^^^^^ 

^^^e^al  notice  of  their  sale,  tho'ugh  no  '^^..^ll^t  hL^  S 

.  J^:  —  ^  ***^''*  °^  P^P*^^'  "«  ^^o^rity  for  a  specific  part  of 
has  accepted  the  consignment,  cannot  set  up  a  generallien  in 

(r)  i«»,W,  V.  cJIPri  l^i  f  ^  •    """"  '■  «""•  »  B.  t  JId.  a 

(«)  ^ip.  Vere.  JU  Bentky,  4  Deac.  &  C.  295 
(*)  i-nM  V.  Fofhu,  4  De  G.  F.  &  J.  409. 


CAP.ir.]      DEBTS  FOR  WHICH  P088KS80RY  LIENS  CLAIMED. 

Section  III. 

Of  the  PaPtioulaP  DebU  for  which  PoweMory 
Liens  may  be  Claimed,      ""'""^''^y 

Sub-section  {l).~The  Lien  of  the  Vendor  of  Chntf.i. 

Omral  natMre  of  vtndar',  lien  ^^  "^  ChotUU. 

J' '^/<>>-f''r9»  to  which  goods  ar,liabu'„,^e'of*ak fSJ 

Imh  of  vendor*  eMaUe't  «  <K«e  o/ «o«  g^g 

606 

ImUtper'i  lien 

Ctrritr'e  Uen 

fvoimer'e  lien  on  jxueengerl' good*  and  on'cargo" 

So  lien  m  retpeet  of  dtad  freight 

^!^ing  tri^lT-f^ighi^"  ^'^  '^'^  ^«^^  '"^''  -P^^  contact 
a  certain  rate  on  m^o       "'^  *^"*  •'^*'«'*''  "'^  A«V«  eafc«fa<«i  a/ 

^--^-^^^'Mri^h!::/:^;^^^         .. 

SuB-BBOTiON  (3).— TA-  r.;-,  /u^  r-j. 

vh    J-ne  jAen  for  Labour  upon  Chattek. 

M  tar  Inhnur  r,Mmt I     .  . 
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?««wi  Hens  on  dients'  documents 
f-«y  limued  to  professional  matters 

'^'^1^' firm  has  been  changed 


'■air 


or  LIXNS. 


[part  iu. 


8uB-8«moN  (i)-rhe  Lien  for  Labour  upon  ChaUel,  (continued}! 


Enumeration 
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which  licna 
nwyriae. 


Xo  general  lien  wktn  purpoiet  of  depoeit  tpecial 

i-i**  i*  tvbjeet  to  other  partie4' righU 

^'"^Vogu'emMcUor  hat  no  lien  aoainetmortgaattt  '. 

^o  to  tolKitor  acting  for  bfjih  partita.. 

Ifolun  can  be  created  by  an  act  whu.h  wouU  be  a  6f«aeA  c^dutw  ' 

^''O'olKttortrighU  after  *atiefartion<^  the  mortoag*        . 

when  he  it  ditcKargtd  ..  

He  mny  have  to  product  the  documentt  ,rithoHl  prejudice  to  hit  lien 
T'f'^umentuMberenderedtafeifitbeind^n^er  *"  *"  *•""" 
i^»  may  not  impede  the  proceedingt 

^ji'nwf^  infant  plaintiff  repudiate,,  when  adult 

DtffereM  rightt  where  documentt  are  devotited  fnr  .u^^^.  ./       .."      .  ' ' 
and  where  held  for  other  purpZt    ^       ^     P^rpotet  of  tu,t  only. 

^  to  party  ordered  to  produce  where  tolicito^claimtiun    '.'. 
nhere  deedt  belong  to  a  trutt 

Where  to  a  lunatic        

d^J^':  ."'*''«*«*'*»  P''"^''M.  to  order  deliJry  of  biU  and  o/" 

f^'^P^ovition  at  to  eompaniet  ordered  to' be  wound  UP 

•''oluiflor  taking  teeurity  primMnoie  abandont  lien  ..         .. 

Sub-section  i5).-The  Liens  of  Factor,,  Brokers,  Banker,,  and 
other  Agenu. 

AgenU  have  particular  but  not  general  lien 

^'**»  of  thip'thutband  and  matter     ., 
^ftofagenttforditburtemenU 
^***  of  eontignee  for  advancet 

'^jti'S^f'^^^^f^^lU  bt,  him  un^  talvage  cuttomt  and 

^f*  of  wharfinger  for  general  balance 

I'ientoflirohert  

^•e*  of  inturanee  broker 

^^^'^,T^r'^''^^'^^<^vancu„nbi^         .■.■         ' 
t^eCi^?"  '^  »«>/»«>  prop«Hy*p«a«f6y.«,yo/  tecurity  for 


036 


636 
837 
63S 


840 
84i 

842 
643 
644 
64S 
64« 
647 
648 
649 
650 
661 

662 
663 
654 
665 
666 

667 
668 
669 


660 
661 
662 
863 
664 
665 


667 
668 
669 
670 
671 
672 


673 

(1.)  For  the  unpaid  price  of  a  chattel  sold  (604) 

(2.)  For  the  cost  of  supplies  furnished,  or  services  rPTid^r^d  in 

discharge  of  the  obligation  imposed  by  law  upon  person. 

who  follow  certain  callings  (607). 


iliP  n.]  LIEN   OF    THE    VENDOR  OF   rHATTKM. 

8uB.8.cnoN  (l.)-.m  Lien  of  th.  Vendor  of  Chattels. 
604.  The  lien  of  the  vendor  of  chatteN  for  the  purchase-monev 
«»«  out  of  h,8  onginal  ownership  and  dominion  ove  the  p^X^^^^ 
«A  .«  independent  of  .ctu.1  po«e«,ion  by  the  vendor^C  onu 
««tu.l  possession  has  not  been  oL^ined  by  the  venu^     d^er^nf 
in  Uu.  respect  from  other  possessory  liens.  Ihe  cSl  of  wh  eh 
h.ve  no  other  title  th«»  the  po«««ion  of  the  chattel  uln  Ih  eh 
J.  ben  IS  cUimed.    The  benefit  of  the  vendor's  lien  e^tenl  to 
f«|U,«  and  brokers,  or  persons  who  buy  for  others  ^t  th^r  ow^ 
r-k,  drawing  bills  upon  them  for  the  value  of  the  goods  and  the 
commission  W,  or  paying  the  purchase  money  to  the^ndo„  •   it 

rZr^     a^'^'  ^""^'^  ^'°"««  ^  °°  °^J'«'  kind  onrn*(a 
to  stop  the  goods  .n  transitu  before  they  are  delivered  to  thi 

purdaser;   of  which  hereafter  (1601) :  and '^ov^d  f anj  1  en 
which  may  exist  against  the  purchaser,  and  also  against  a  su 

.rjrw";^  '''^''  '''  '--''  -^  ^-  ^-  paid  Vthe 

606.  Where  goods  purchased,  are  subject  to  charges  pavable  at 
.future  time,  whether  delivered  or  not.  L  that  at  the  time  of  sa^e 
t^ere  «  no  lien  for  those  charges,  the  lien  will  not  arise  (c)aga£ 
^e  purchaser  m  consequence  of  default  in  payment  of  the  chZe 
.t  the  proper  tmie.  And  if  the  purchaser  of  a  chattel  detained  S 
.  lien,  pay  the  demand,  after  giving  notice  to  the  vendor  he  mav 
dX  whL  t^h  '""''T  'T  *^«  '*"«^-    The  lien  TxtenlT 

wh!f'  ^'  'r,f  ^f '°g  to  the  lien  of  the  unpaid  vendor  of  goods 
»iuch  means  '  aU  chattels  personal  other  than  things  in  actio^Td 

M  well  as  emblements,  industrial  growing  croos  and  th.n^  .7*  Ti 
toor  forming  part  of  the  land  whi^are^a^^^le tTredtfte 

woods  Act.  1893.  the  matenal  sections  of  which  are  as  follows  - 
39— (1.)  Subject  to  the  provisions  of  this  Act    and  anv 
statute  ,n  that  behalf,  notwithstanding  that  the  ptp;^;!  the 

*^.  5  El'Km  ^  •  ^'  "■  ^''^^on.  3  App.  fo/siO  -.Sunn  v 

It)  Cn,u~^k<ig  V.  Hamfray,  4  B.  &  Aid.  60. 
W  Btvan  V.  Waters.  3  Car.  &  P.  820 
(«)  Winlu  V.  EwuaU.  9  B.  &  C.  372, 
(/)  Sale  of  Gooda  Act.  1893,  s.  62. 
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\^        *. 


tl8 

"Sir 


op   LIBKS. 


[»'AHT  U,. 


M  »uch,  hM  by  implication  of  law-^  " 

(•)  A  lien  on  the  Koodi.  or  riKht  to  retain  them  fur  the  r„. 
wJule  he  is  m  powieiiiiion  of  them  ;  ' 

(b)  In  c.8e  of  the  insolvency  of  the  buyer,  .  ri^ht  of  „,„.,,. 

the  Kood»  in  imntitu  after  he  haa  parted  w.ih   I" 
poMeMion  of  them  ;  ''  ""■ 

(c)  A  right  of  re-sale  as  limited  by  thifi  Act. 

(2.)  Where  the  property  in  good,  has  not  pai«ed  to  the  bur.r 

of  withholding  dehvery  similar  to  and  co^^xten^ive  with  h 
nghte  of  hen  and  stoppage  ,«  transitu  where  the  propertv  h. 
passed  to  the  buyer.  F^l'erts  h«v 

41.— (1.)  Subject  to  the  provisions  of  this  Act  the  i,„n 
•^  of  goods  who  is  in  posses^K      .  .hem.  is  eat   led  to"^' 
possession  of  them  until  payment  or  tender  of  the  price  H 
following  cases,  namely  :_  *^      '  ^  ^'' 

(a)  Where  the  goods  have  been  sold  without  any  stipulation 

as  to  credit ; 

(b)  Where  the  goods  have  been  sold  on  credit,  but  the  term 

of  credit  has  expired. 

(c)  Where  the  buyer  becomes  insolvent. 

thl!"lJ^'  ""''  '"•^  "'"'''^  ^  "8^*  «^  "«°  notwithstanding 

ct^JiLr  th^r "'  *'*  '^'  -  *«-'  -  ^'-"-^ 

coS;  r*"  ""  unpaid  seller  has  made  part  delivery  of  the 
S^n5    °^J^  «««'^  his  rightof  lien  or  retention  on 
ZZtV  '^«»;"<'^,P»rt  delivery  has  been  made  under  s 
rirhHirSiot  *°  ^^^  *°  *^-'"-*  *°  --  t^e  "en  or 

re^n^^n  th^e:n-'"'  """  °'  '^'^'  '^«  ^"  «»  ^  "^'^^  «^ 

(a)  When  he  delivers  the  goods  to  a  carrier  or  other  ba.lee 
or  custodian  for  the  purpose  of  transmission  to  the 
W«,  without  reserving  the  right  of  disposal  of  the 

^^^  ^oTtfe'goX'  °'  ^"  *^'°*'  ''""^""^  "^^^'^^  P°^^'°" 
(c)  By  waiver  thereof. 


iw..*-.?»r.TT 
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SOMJCTIOK  (2).~The  Li^  far  Supplier  or  .Sm^.  under  Legal    p^.^ 
m^ums.  and  A««„  of  the  Lien,  of  Innkeeper,,  CarrZ         «? 
Sktpownert  and  others. 

,  *^„*  I^,^^1  'T'lr^'  "f  *•?"  **"^"  •  "J^'^"  "•'''  »  Riven  by  ln.U«.p„'. 
I,.,  m  respect  of  their  obligation  to  perform  the  duties  of  their''""- 
^pectije  «U,nKH (g);   to  the  latter  .g.in»t  the  particular  goocln. 
rtich  he  tranmita  for  a  reasonable  reward  to  be  paid  for  the 

'^f  i n,  •"•!  ^  *•*"  *°""*"'  ■«"■"»  the  .battels  of  hi« 
.«rt  for  hiB  board  and  expenses  at  the  inn.  The  lien  of  the  inn- 
k«per  (in  which  term  is  included  every  person  who  provides 
««oinmodation  for  such  travellers  and  sojourners  ax  are  able  to  pav 
for  It  a  reasonable  compennation,  whether  his  inn  in  or  is  not 
bquentod  by  public  conveyances  or  furnished  with  stableM*)) 
«.««  only  wbere  the  owner  of  the  goods  upon  which  the  lien  L 
eUuned  is  the  innkeepers  guest.  He  has.  therefore,  no  lien  for  the 
keep  of  a  horse  or  the  standing-room  of  a  carriage  i*)  left  with  him 

■  '  ^'H!"  ,''  •  *'  *!**  *'°*  °'  *'*^'"«  ^^«"'»>  *a«  °ot  hi«  guest  • 
nor  will  the  lian  arise  m  such  a  case  because  the  owner  afterwords 
becomes  an  occosmnal  guest  at  the  im»(it).  But.  for  the  keep 
of  horses  brought  by  a  guest  to  his  inn.  even  though  they  be  occa- 
.onally  removed,  provided  the  removals  be  with  an  indention  to 
return,  the  innkeeper  has  a  Iien{/).  The  rights  of  an  innkeeper 
,n  respect  of  his  hen  are  so  extensive  that  he  may  dAaiu  property 

rought  by  a  guest  who  is  not  the  lawful  owner  of  itTevea  though 
1 1«  sto^n  (m) ;  and  uforttort  where  the  guest  is  merely  a  bailee  of 
itW.  So  he  may  claim  a  lien  on  goods  which  are  the  separate 
prnperty  o  a  mamed  woman  who  comes  to  the  inn  with  her  husband. 

fo    heltbfo'f  t^"^'  ""'^r  *'^  ^'"P'*^  °'  «»  manufacture; 
or  ^e  debt  of  ks  commereial  traveller  (p) ;    -nd  the  fact  that 

if'^J^  *'*'''"''  ^'^  •  commereial  showing  round 

«K»ther  ,  good«,  IS  immatenal.  if  the  goods  were  received  as  part  of 
the  travellers  baggage  (p) ;    provided  that  at  the  time  oi  the 

»  genei»L    BtuKwuiTl    1    «,f.;^i  . '  <^^  '*  ^'m  «»'<l  that  the  innkeeper's  lien 
«f  dveinx  »U  .nd  e«oh  of  them   aTnrTn^^^  ♦i^       "P°"  ."^   *'""  P'"«"«  ^»'  »«»»  «^°»t 

(*)  Thompton  v.  i<icy,  3  B.  ft  Aid.  283  *^ 

^ui«.nor«,thepewon»b       ft  ,t  became  a  guest.     Tori  v.  On«<f,to«,  1  SaJk! 
(i)  Smith  V.  Dearlove.  6  C.  B.  132 
(I)^«e»  V.  Smi<*,  12  C.  B.  (».8.)  63a 

i  C.  B.  (S.8.)  287.  "* '    -  ru^cjr,  13  Jur.  sTs  ;  i«carf  v.  WatlctM 

in)  Cooke  V.  Kane,  57  Amer.  Reps.  28. 
(0)  Cordon  v.  SiKier,  25  Q.  B.  D  491 
(P)  5o6in<  V.  Gray,  [1893]  2  Q.  B.  SOI 
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JJ«^   depoMit  the  innkeeper  had  no  notice  of  the  wrongful  nature  of  th. 

The  lien  extends  to  goods  which  the  innkeeper  has  receive  an,! 
kept  for  the  guest,  whether  or  not  he  was  bound  by  law  to  rctojve 

The  innkeeper  is  not  bound,  where  the  guest  is  possessed  of  }„ 
reason,  and  is  not  an  infant,  to  inquire  into  the  necessity  or  m>. 
priety  of  the  supplies  to  him,  in  respect  of  which  the  !],.„  ,, 
claimed  (r).  But  it  seems  he  cannot  claim  a  lien  for  monov  lent 
to  the  guesi,  except  by  special  agreement  made  at  the  time  of  thn 
advance  («).  "'^ 

Neither  the  lien  of  the  innkeeper  nor  that  of  the  carrier  extend 
to  the  body  of  the  guest  or  passenger,  or  to  the  clothes  urmn  hi. 
person  (0  (981).  '       ' 

'HJS.  The   carrier,  undertaking   and   being  bound  bv  law  t. 

receive  and  carry  for  a  reasonable  reward  the  goods  of  all  persons 

indifferently,  his  lien  for  the  carriage  extends,  as  in  the  case  of  th^ 

innkeeper,  to  stolen  goods  delivered  to  him  in  the  way  of  hi«  trati^ 

provided  that  at  the  time  of  the  delivery  he  had  no  notice  of  the 

wrongful  title  («).    The  carrier's  lien  only  applies  to  the  price  of  the 

carriage.    When  an  attempt  was  made  to  extend  it  to  chanres 

for  booking  and  warehouse  room,  it  was  said  there  was  no  lien  for 

such  charges  {x),  though  in  the  particular  case  they  wore  not 

actually  due.    But,  having  regard  to  the  duty  cast  on  railwav 

companies  by  modern  legislation,  there  is  now  a  lien  for  cloak  nnmi 

charges  which  will  prevail  against  the  true  owner  of  the  ^o(h1.> 

although  they  were  deposited  by  a  mere  hirer  (y).    And  upon 

clear  proof  of  usage,  or  of  special  notice  or  agreement,  the  carrier 

may  have  a  lien  for  his  general  balance  (?)  (596—600). 

If,  by  the  custom  of  a  particular  trade,  the  carrier  is  paid  by  the 
consignor,  he  has  no  lien  on  the  goods,  as  against  the  consignee,  for 

B:,tL:Xora^:t1o  L^?,*  ^-  '"  "^  •'•  '"  *  «•  ="«'  ""'«'""*.„,.., 

(r)  Proftof  V.  Niekolso»,  7  Car.  ft  P.  67. 

(')   I<l. 

(<)   Wolf  V.  Summers,  2  C»mp.  631 ;  ShhM/  v.  Alford,  3  Mw.  &  W.  24S     Bv  .n 
ol.l  .Ututo  any  mnkeepor.  alehouse  keeper,  victualler,  autl.-r.  or  oth.     r."i.l 

the  Act.  or  who  in  giving  any  account  or  reckoning  in  writinR  or  (.th.-r«i«-  .h.mi,i 
refuHo  or  deny  to  give  in  such  account  the  partteular  numU-r  of  quX^r  ,  nt 
o  alo  or  beer  for  which  demand  w^  ma.le.  w«i  forbi.lden  for  d..f«?,l  "  ^vl 
of  the  reckoning  to  .leU.n  any  good,  or  other  thingn  belonging  t^,  the  ix-rTn  fwn 
«l„„n  the  reckoning  »hould  be  due.     U  4  12  WUl  3.  c.  15,1  2.     J{ip  3("n 

{u)  The  Sxtter  Carrier'*  Cam,  ottod  by  Holt.  C.J..  2  Lord  Raym.  JW7 
(x)   Lambert  v.  Hobinton,  1  Usp.  119. 

(»)  Siytr  ManufarUring  Co.  v.   L.  d,  S.    W.  Ry.  Co..  [1804]  1  Q.  B  M3 
Applid  m  Kttne  v.  TAowrM,  [1900]  1  K.  B.  13(1.  .  i     -^j  i  w-  o.  ~J 

A  K  u'"!!!'^  "'  ^'^^'  «  *^t.  0»9 !  7  East, 224  J  A^inaU  v.  Pickjord,  3  Bo. 
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to  a  furniture  removeTX  hi  LT^k       T  P""^'?'"  *??"«« 
Cmer  (c).  '     *""  '*'"  ""*  '^^  ?"«'««««  of  a  Common 


r  paasenRers  goods,  mcludmir  Dersnn-I  „.   /__Jienon 


.  ben  upon  his  Vaasenier's  Sr  .T'"' '"  '"''*'«*  ^^  '**  *«  ""'Po--- 
^  pa^^e  mone^r/nd  ^  't^t^l^ea^St  t^T  f  --' 
long  as  they  remain  undelivered  (cW  ««  .         /  r       .  ^*  "*"P  ^"^  S""^"  •"'* 

..«d  .uch  t,^,..  P.XS  •  llx^ytiT'  r""' 

strict  "ll'e^  "'  r  "^ ''°    ""^  «"" 

tt«  Mrict  Kiise  above  mmtinn^l   h...  j  '  "'*  "™>J  '"  '"v*^- 

m>ue  o„  «„,  ,:::jrrs  tv^t  i  r  ■  *°  °'°""'i 

irrespective  of  the  contimrenrv  nf  th.   u-^     ,  '^">'*'^*'  *"<^ 

to  thVclaim  for  lol  "f  fSf  ul  "'»'?>.«»'«  »"ival ;  and  alno 
-pectof  such  cZ  a,  m  I'hitrf  '""''  ^Tu*"^"  P*^»We  in 
ahip.  if  she  had  2  fuTlvIld  1       ^  been  earned  by  a  partly  laden 

-Ae^..).  rn^P^of^i-t^t^Zhjrrr: 

(a)  fiWfcr  V.  Wooiro</.  2  B<«..  ft  p.  N.  r   h^ 
(A)  MiddUton  v.  >'oio{<>r,  1  SaJk  2H2 

W  Wolf  V.  5i.mmm.  2  Ump.  631 

(')  JVort*  V.  «„r««y.  1  John^  ft  H.  fK»9. 

(/)  Howv.  Kirehner,  U  Moo   P  (•  21  .    *"    i 

to)  r**  ^^,  can^o  g,.,  L.  R.  4  Ad  ft  E  u      "  '^     '""*'  "  "'"'•  <"•"»  =««• 

(»)  Sodergrten  v.  /"/.pA/,  cito.1  8  Ewt  «22  •   pi-,       ^i 

U«l  E^S^>;;a^i;,,{''Lj^[- «7:   *fc  ^'~'*^-  :«  M.u.  ft  8.  2«5   «r 

JO  lx>  the  result  of  the  authoritira  a.  »,.  «k„    «-<'«-<>!«8Ar.     The  abovi^  u  ooDHulcnxl 
|«"JHl  judge,  c:,pr«««e,l  opinions  "^fl^:  L^.  'k/i' "  •^  »•  ^'22).  -v«»|  of  th.- 

.-  r.^.  ...a  .pp.„ .;  ^ .,  ,„^^  *..*  ^  ^^iT  ^thj  «;;::r  ^L:! 
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810^18   ^°°**^  ^'"^  ''*"''^'  ^^"^  '^  "°*'''"«  "I^"  ''^''='>  tJie  'Jen  can 
"-"«  attach  (I).    But  by  contract,  there  may  be  a  lien  for  it  on  the  cargo 
actually  carried,  if  the  amount  be  fixed  or  capable  of  calculation  (m) 
and  it  seems,  even  if  the  amount  be  unliquidated  (n). 

611.  The  questions  which  usually  arise  as  to  the  right  to  . 
lien  under  contracts  by  way  of  charter-party,  are,  whether  thev 
transfer  the  temporary  ownership  of  a  vessel  to  the  charterer  •  an  i 
whether  the  delivery  of  the  cargo  is  to  precede,  follow,  or  be 
comcident  with  the  payment  for  the  hire  of  the  ship.    As  to  the 
temporary  ownership,  the  courts,  (looking  at  the  whole  contract  and 
the  mtention  of  the  parties,)  will  not  deprive  the  owner  of  his  lien 
because  of  the  use  of  particular  words,  which,  taken  alone,  mirht 
seem  to  give  the  possession  to  the  charterer  ;  even  where  wordiTof 
actual  demise,  such  as  "  let  "  and  "  hire,"  are  found  in  the  instru- 
ment (o).    But  where  there  are  words  large  enough  to  import 
a  demise,  and  the  master  is  appointed  by  the  charterer,  who  is 
responsible  for  him,  and  the  master  receives  the  freight  on  the 
charterer's  account,  irrespective  of  the  delivery  of  the  carj;..  and 
of  the  payment  of  the  hire  of  the  ship ;  or  where  a  clear  intention 
to  pass  the  possession  to  the  charterer  is  otherwise  shown  :  there 
can  be  no  lien  ( p).    A  shipowner's  lien  on  freight  in  the  hands  of 
the  ship's  agent  for  charter-party  hire  does  not  extend  to  hire  not 
yet  due  but  only  to  that  accrued  due  when  the  lien  is  exercised  (?). 
If  the  shipowner  retains  possession  of  the  ship,  he  has  a  lien  for 
freight  made  payable  either  in  cash,  or  by  bills  on  the  arrival  of 
the  ship,  or  on  or  before  the  delivery  of  the  cargo  (r).    And  if  the 
freight  be  payable  on  the  quantity  safely  delivered  alongside,  and  a 
receipt  to  be  granted  on  board,  then,  as  the  master  would  lose  his  lien 
on  deUvery  and  receipt,  he  may  refuse  to  deliver  except  on  dailv 
payment  of  freight  for  the  amount  delivered  (a). 

!ft^"ot       *^^'  ®"*    ^^^  "*°  ^"^^  "°*  *"^  ^«'  '"""^y  PayaWe  under  a 
ariaefor         speciai  Contract,  and  not  falling  within  the  strict  meaning  of 

cited  :   but  with  one  exception  they  refraine.1  from  stating  what  thev  held  to  be 

«fn,Z^'*'"°«-  M  y  B'^r."'^  B-;  "  *-«  -^W  to  mean  in  «trictn.;L  .„  .«^ 
«um  faxed  or  capable  of  calculation,  for  short  loading-but  not  to  include  K 
loading   merely-excluding,   therefore,   it  is   pre»umSd.   unliqui.iaui"   damw^" 

*  Lrw /,       *  ^Vl.   ''^  ocrtamly  includinl  by  Loni  ElXKNBoBmroH. 

tupra  '^  "'  '  *"^  '■   "'°^*«  "■  ^'"''9.  t^pra  ;   Birky  v.  QladHone, 

(m)   M'Lean  v.  Fleming,  mprn. 

(h)   Id.,  pn  Lords  Chklmsford  and  Colonsay. 

(o)  Chrutit  V.  Lrm»,  2  Brod.  k  B.  410;  SaviUt  v.  Campion.  2  B  *  Aid  303 
ovcrrulino  HMon  v.  Bragg,  7  Taunt.  14  ^•""p«™.  .  a.  a.  aju.  Mi, 

affiimedlcrftKm'''*  ^'"^  *  "'"  ^''^'^  "^  ^'"*'"*  ^-  '^°''''»'  '^  ^'"8-  **'' 

(q)   Wtkntr  V.  htn^SOtam  Skipping  Co.,  [1006]  2  K.  B.  92. 
V  cLwf  l\^r  N*r '""♦•  |*>.i  ^T"'  V  Campion,  2  B.  A  Al.l.  503  ;  Ca,np.on 

James,  L.  R.  2  C.  P.  348,  aff.  18  L.  T.  in.H.)  149. 
;-,-    .— -^  T.  i-.-„-— ,  2  .-Hon.  r.  V.  (S.s.i  277. 


CHAP.  II.J      LIEN8   FOR  SUPPUE«  OR   SERVICES,   ETC. 

to  the  lien  given  by  law     If  nn       f      T  "'**^  ^"^«P"«^'-^«^ 
be  implied  by  iL  '"'*'  "«''*''  ''^  "««ted  none  will 

This  rule  excludes  the  lien  wh^n  fK« 
irr^pective  of  the  arrival  Tth.^  *te  money  ,s  „,«!«  pavable 

,M«,  whether  it  be^L^.t  .tv^of  th'  t  '^''^■">-  "^  ^'^^ 

tol^oiLrtiir^e^itrTht^  n^^^  — ^- 

for  that  purpose  he  ma^  ref^  t o  r!  Tv  u  *™  ^''  ^''''^^'  ^"'^ 
until  paj^eTof  thrST^.tf  ^1'^'"  *"  *^«  ^''"^t"'^^ 
«nt.l  indemnity  h.JT':^^,^:^'''  '^-^  '^-n  'darned,  and 
any  dealin,^  with  the     11  of  S  ^""f'^"'^"^^-'  arising  from 

the.e  conditions  mu?t  be^  11  ±^l?  ^-"  ^'^^  '"^^t-  And 
only  be  dissolved  by  the  c^e^f  ft?'"'  '^«"^'«^Mwhich  can 
mined  (x).  This  rule  appears  t„  h  ^"*\r^''"'''^  ^*"  ^^  deter- 
in  which  there  is,  as  to  trrinthlh 'r^''  'P^'"'''''^  *"  --- 
cited)  there  is  not.  a  Hen  underM^  ^T  ^T''''^  '"  '^'  *««« 
it  does  not  apply  if  thr.hTn  h  'T'^'V'''  '^^  ^"^^^     B"* 

ship,  the  KoodTwe  e  sent  on  bo.T   T  *^"'^''^^  «*«  *  ^^^^^^J 
party.    In  such  a  else  tf  the  1  T  ""^'^^  °^  ''">'  <^J^«t*r- 

party,  refuses  to  suJSt  to  1^?'"'  ''^l  "'^^''^^  '^^  *^«  ^•^-*«- 
^^Mheshipownercrno^^iX:!?;;  ""  ^^  °-^'^>-  «^ 

^^Lr^i'Llr;;;^^'  '%-f  ^d-to.  under  which  the 
the  lien  holds  mT^Z^^Z^Z  1'"'^^'  '*""'"'^'  '^'  «^-^^-. 
a«  against  an  endorste^f  ?S-  i^/'l""  """"""'  «^  ^'^'^  '=h«"«er 

tion.  with  r^otic^trcVattt:  ;:^)  '^i^;  '^^^-r"-- 
party  specifies  only  a  certai,,  riT  /f  ■  ,  ^^'''  ^^"^  cha^tti^t- 
carried,  the  owner's  iL  ^1 1  tH  r^'^u'  T  ''^^  '^^^^^  ^  »>« 
the  particular  ^oodVand  'off  ^V     f"'!^^'  due  at  that  rate  on 

If  the  n^ter  hT  iCe^  a  b  U^of  tj'"'?'^"  "^  ^^^'^'^^  («)• 
igned  a  bill  of  ladmg  for  less  freight  than  is 

(')  Hmcv.  Kirrhner,  11  Moo  P  *<  «i     i^     . 

(«)  Z;«r«  V.  .Voriefc.  4  Bi„«.  729  •   j^Ll*;    v/J'  uf"*-  "  ^'-  *  *'•  *«. 
<"*  «3..fflrn,edL.  rT^.V  -Sfl*        '**' '    ^  ^"""^  -*«/«ot'l9a  B 

**>''*  f-  i^.  H.  2ol.  *  """'  " "•'•ya^ion,  ud.  v.  Tagart 
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contract  not 
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( iiHMla  onoo 

sfaipped 

niH-fl  not  be 

fv-flelivoped 

without 

IMvyment  of 
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unlfiw  goodH 
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without 
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ch»rtcr. 
party. 


distinction 
Uttwcen 
lump  sum  for 
entirw  freight 
or  freight 
talcuUtcd  at 
«  certoin  rat» 
on  OMgo. 


^"i^n^y.  Chartered  Bank  o/J^, 
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r  2 
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Paragraphs 

814-617 


Agreement 
between 
oonsigneea  or 
charterer's 
•sent  and 
third  parties 
with  notioe  of 
shipowner's 
olaim  Will 
not  affect  his 
lien 


;  ^^B               No  lien  for 

i  ^^H               obargea 

■  ^B                properly 

^  ^H                payable  by 

>  ^^H                owner  but 

^H 

^^H               freighter  has 

^^H               agriHxl  to  pay 

Master  of 
ship  has  lien 
for  freight 


Hpec>ified  in  the  charter-party,  the  claim  of  the  owner  will,  aK  a^'ainst 
an  endorsee  for  value  of  the  bill  of  lading  without  notice  uf  the 
charter-party,  be  limited  to  the  amount  mentioned  in  the  bill  ot 
lading  (6) ;  and  if  the  bill  of  lading  state  incorrectly  that  the  frei<.'l)t 
has  been  paid,  the  shipowner  is  estopped  from  claiming  it  auainht 
an  assignee  for  value  without  notice  (c). 

615.  If  the  consignees  abroad,  with  notice  of  the  charter-part  v. 
or  the  charterer's  agent,  procure  cargo  on  homeward  freight  con- 
signed to  persons  who  also  have  notice,  and  take  bills  payable 
in  a  manner  inconsistent  with  a  lien,  this  will  not  deprive  the 
owner  of  his  lien  r  'ir  the  charter-party  ;  and  the  lien  will  extend 
to  the  goods  plac  •  -n  board  by  different  shippers,  to  the  extent  of 
the  freight  due  on  each  of  those  consignments.  And  if  the  pood"- 
in  such  a  case  be  purchased  and  shipped  by  the  consignees  abroad 
on  account  of  the  charterer  (though  consigned  to  creditors  of  those 
consignees)  they  will  be  subject  to  the  owner's  lien  to  the  full 
extent  of  freight  due  under  the  charter-party  {d).  So,  if  the  lading 
belongs  to  the  charterer,,  and  is  subject  to  the  shipowner's  lien 
under  the  charter-party,  the  lading,  if  sold  by  the  charterer  after 
it  is  put  on  board,  will  pass  to  the  purchaser  subject  to  the  lien  (e). 
And  the  lien  will  not  be  affected  by  the  unauthorized  agreement 
of  the  master  to  carry  goods  for  freight  payable  to  other  persons 
than  the  owner  ( / ). 

616.  Port  charges  being  properly  payable  by  the  owner  of  the 
ship,  he  has  no  lien  upon  the  cargo  for  such  part  of  them  as  the 
freighter  has  agreed  but  neglected  to  pay  (g) ;  nor  for  wharfaL'f 
where  by  contract  the  goods  are  deliverable  upon  payment  of  the 
freight  (A) ;    nor  for  demurrage,  either  by  law  or  by  virtue  of  a 

'  covenant  merely  binding  the  ship  and  the  cargo  to  be  laden  on 
board  for  the  performance  of  the  contract  (i) ;  although,  a.s  in  the 
case  of  dead  freight,  a  qwui  lien  for  it  may  be  raised  by  an  express 
contract  (it)  (610). 

617.  The  master  has  a  possessory  lien  at  common  law,  as  the 
owner's  agent,  upon  the  goods  carried,  not  only  for  the  freiizht. 

(6)  MUehtU  V.  Scaift.  4  Camp.  208. 

(e)  Hoteard  v.  Tiieker,  1  B.  k  Ad.  712. 

{d)  Faith  V.  Satt  India  Co.,  4  B.  ft  Aid.  630 ;  Campion  v.  Colvin,  3  Bing.  N.  C. 
17. 

(e)  SmtM  V.  Moatu,  9  Bing.  574. 

( /  )  SeynoUn  v.  Jex,  4  B.  &  S.  M. 

(g)  Faith  v.  fast  India  Co..  4  B.  &  Aid.  63a 

(A)  Bishop  V.  (fore,  3  Camp.  360. 

(t)   PhUlips  V.  Sodie,  15  East,  547  ;   Birki/  v.  Oladstone,  3  Man.  k  8.  2a'). 

{k)  See  Wtgentr  v.  Smith,  15  V.  B.  285  ;  Chapptl  \.  Comfort,  10  C.  U.  (s..s.)  mi: 
Fratuifjen  v.  Moamu^  L.  R=  8  Es=  101  :  Locikkart  v.  Folk.  L.  R.  10  Kr.  !32-  F'T 
instances  of  liens  on  cargo  arising  out  of  expresii  contract,  see  Dunlop  v.  Baljotr. 
[1892]  1  g.  B.  507  ;  and  Clink  v.  Sa^ford  dr  Co.,  [1891]  1  Q.  fi.  025. 


CHAP.  IL]      LIENS    FOR   SUPPLIES   OR   SERVICES,    ETC. 
'^^rZJZi::::Z'^,     And  a,tho„«h   the  Cou^t  o^ 

«t.bliri.  it.  the  court  caLt  annul  bt  ?^  ^"^^  ^^^^  to 
right  where  acquired  htTl^  '  "  ^"^^  ^  '^^  "P«°  *»>« 
Z  juriadiction  (Ir  '"  *  '*"  ""*'  ^^**  **»«  *"^"^t 

JL^^eli^^r^.T'"^^^^  ^^«  ^"  -d«(«)  concerning 
noLt  tS^^Z  fZ\T  *'L''^'"^"««^  -  warehouseman 

diihar^Li:    t;r  ;^^^^  ?-  -*''  *he  '-  is 

thereb/occaaioned  to  hl^pl        ^  '^'  "'^'P""""  *'''■  ^^  ^->^^ 

^o:^.SZ:l^fr^^P^oa..,o.  .  the  ..har. 

delivery  to  him  of  Hodv  thil?  V^'  *™°"°*  "'^''^^d'  «"d 
the  shipowner",)  or  bf  de  "  f  Lv",,"'  *  "'^*^  «f  '-«tt  from 
the  wharfinger  o  warehoulran  o7.  'T'  "^  '^*^  ^"'^^  ^'^h 
amount  claimed  bv  f h7T  """  °^  "'"'^^^  «?»«'  to  the 

bedischatlStitlfp.:^:;::-;/'^^^  -«Ji^e  lien  shall 
ahipomier  may  have  forT  r!       ^^^^  °ther  remedy  which  the 

the^n  who  makes  the  d.nlTr^  "'  '^'  ^''''^^'^'^-    ^^  » 

-4  it,  giveTo're';tX  Trtret'i^^^^^^ 
wntmg  to  detain  it,  stating  in  the  nnhv!  warehouseman  notice  n. 
admits  to  be  payable  to  th'e  shtrner;  ^11^'  /"''  "^^^''^  ^^ 
anv  sum  to  be  payable  th«  wl^  **  ^^  '^'^  "°t  admit 

ihePTpiratiorofSfi*;  '^^^^^'^^K^'-  o""  warehouseman  may.  at 

the  h^wner  and  sf ^Thv    ^'^^  '*^  "'"  ''^  ^""  ««  ^^^^^^  to 
liability^o  r^p^t  thtof  S  "''  "''"'''''  '«  ^-^-«-^  ^-^  »»" 

notice  in^ti^gi'lld  the  la1r\°n  .^"«*'«— »  -h 
-Shipowner  J  sn^r^>-^^-i---^^ 
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(?)  57  *  58  Vict  o.  80.  «.  493. 


(r)  Section  4»5.  (,,  y^ction  499. 
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OF  LIENS.  [PABT  III. 

of  the  deposit,  the  sum,  if  any,  admitted  by  the  notice  to  b- 
payable,  and  shall  reUin  the  balance,  or  if  no  sum  is  admitted  to 
be  payable,  the  whole  of  the  deposit,  for  thirty  days  from  the  dat«> .  f 
the  notice.  At  the  expiration  of  that  period,  unlew  legal  proceedin-s 
have  m  the  mean  time  been  instituted  by  the  shipowner  against  tho 
owner  of  the  goods  to  recover  the  said  balance  or  sum,  or  otl»erwise 
for  the  settlement  of  any  dispute  between  them  concerning  sue', 
freight  or  other  charges  as  aforesaid,  and  notice  in  writing  of  .such 
proceedings  has  been  served  on  him,  the  wharfinger  or  warehouse- 
man shall  pay  the  said  balance  or  sum  over  to  the  owner  of  the 
goods,  and  shall  by  such  payment  be  discharged  from  all  liability 
m  respect  thereof  (t). 

620.  If  the  lien  be  not  discharged  and  no  such  deposit  is  made 
the  wharfinger  or  warehouseman  may,  and  if  required  by  the 
shipowner  shall,  at  the  expiration  of  ninety  days  from  the  time 
when  the  goods  were  placed  in  his  custody,  or  if  the  goods  were  of 
a  penshable  nature  at  such  earlier  period  as  he  in  his  discretion 
thinks  fit,  sell  by  public  auction,  either  for  home  use  or  exportation 
the  said  goods  or  so  much  thereof  as  may  be  necessary  to  satisfy 
the  charges  afterwards  mention.nl  («). 

Before  making  such  sale  th.  wharfinger  or  warehouseman  shall 
gne  notice  thereof  by  advert  lament  in  two  newspapers  circulating 
m  the  neighbourhood,  or  ii  one  daily  newspaper  circulating  in 
London,  and  in  one  local  n.  paper ;  and  also,  if  the  addre..  of 
the  owner  of  the  goods  ha.>,  ^n  stated  on  the  manifest  of  the 
cargo,  or  on  any  of  the  documents  which  have  come  into  the 
possession  of  the  wharfinger  warehouseman  or  is  otherwi,se 
known  to  him,  give  notice  of  th-  de  to  the  owner  of  the  goods  by 
letter  sent  by  the  post.  But  th  t.tle  of  a  bond  fide  purchaser  of 
such  goods  shall  not  be  invalida  «d  bv  reason  of  the  omission  to 
send  such  notice,  nor  shall  any  such  purchaser  be  bound  to  inquire 
whether  such  notice  has  been  sent  (x). 

In  every  case  of  any  such  sale,  the  wharfinger  or  warehouseman 
shall  apply  the  moneys  received  from  the  sale  as  follows,  and  in  the 
following  order : — 

(1.)  If  the  goods  are  sold  for  home  use,  in  payment  of  any  customs 
or  excise  duties  owing  in  respect  thereof. 

In  payment  of  the  expenses  of  the  sale. 

In  payment  of  the  charges  of  the  wharfinger  or  waroliouse- 
man  and  the  shipowner,  according  to  such  priority  as  may 
be  determined  by  the  terms  of  the  agreement  (if  any)  m 
that  behalf  between  them ;  or,  if  there  is  no  such  agree- 
ment : — 


(2.) 
(3.) 


(()  Section  494). 

\t:;  Section  iD7. 
(j-)  Section  497. 


if.  2ti.  iihift  as  Co.  V.  Fumeu,  Wilhy  d:  Co.,  [1896]  A.  C.  «. 
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CHAP.  II.]  LIEN   FOR   LABOUR   UPON   CHATTELS. 

(a)  In  payment  of  the  rent,  rates,  and  other  charges 
due  to  the  wharfinger  or  warehouseman  in 
respect  of  the  said  goods,  and  then 

(b)  In  payment  of  the  amount  claimed  by  the  ship- 
owner as  due  for  freight  or  other  charges  in 
respect  of  the  said  goods  ; 

and  the  surplus  (if  any),  shall  be  paid  to  the  owner  of 
the  goods  (y). 

821.  When  goods  are  placed  in  the  custody  of  a  wharfinger  or 
warehouseman  under  the  authority  of  the  Act,  the  wharfinger  or 
warehouseman  shall  be  entitled  to  rent  in  respect  of  same,  and 
shall  also  have  power,  at  the  expense  of  the  owner  of  the  goods, 
to  do  all  such  reasonable  acts  as,  in  the  judgment  of  the  wharfinger 
or  warehouseman,  are  necessary  for  the  proper  custody  and  preserva- 
tion of  the  goods,  and  shall  have  a  lien  on  the  goods  for  the  rent  and 
expenses  (?). 

022.  Nothing  in  the  Act  is  to  compel  any  wharfinger  or  ware- 
houseman  to  take  charge  of  any  goods  of  which  he  would  not 
otherwise  be  liable  to  take  charge,  or  to  bind  him  to  see  to  the 
vahdity  of  any  lien  claimed  by  any  shipowner  under  the  Act  la)  • 
or  to  take  away  or  abridge  any  powers  given  by  any  local  Act  to 
any  harbour  trust,  body  corporate  or  persons,  whereby  they  are 
enabled  to  expedite  the  discharge  of  ships,  or  the  landing  or 
dehvery  of  goods ;  or  to  take  away  or  diminish  any  rights  or 
remedies  given  to  any  shipowner  or  wharfinger  or  warehouseman 
by  any  local  Act  (6). 

Sub-section  (^).~The  Lien  Jor  Labour  upon  ChatteU. 
628.  A   person  by  whom  a  chattel  has  be^n  improved  has  a  Lien,  for 
possessory  hen  thereon  for  the  price  of  his  labour  or  of  his  skill  '":5"  ^ 
IS''  ^'^"'"'^^'^'^ont  actual  labour,)  and  for  the  expense.s  ^t^ot 
incurred  m  the  improvement  thereof  (c).  owner. 

It  is  necessary  for  the  validity  of  «uch  a  lien,  that  the  work,  in 
respect  of  which  it  is  claimed,— 
(1.)  Shall  have  been  done  at  the  request  or  by  the  rightful 
authority  of  the  owner  of  the  chattel  (d) ;  or  at  the 
request  of  some  person  with  whom  he  has  contracted  to 
do  the  work ;  (in  other  words,  a  sub-contractor  has  a 
hen  (e)) ; 

(Jf)  Section  498.  .  ,  _    ..      .^ 

(t)  IttOamii  y.  Davtg,  [18»l]  3  Ct.  MO. 
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OK  UKN8.  [p^R^  ,„ 

(2.)  Shall  luve  been  completely  performed  (/).  But  if  it,  com 
pletion  WM  prevented  by  the  owner  of  the  chattel  a  vl 
•mes  for  the  value  of  the  work  actuaUy  done  {g).  ' 

hJ??!:  '^*"*°."  "PI"*  '***  *'^***'  "'''"on  »»»•  labour  or  ^IdU 
has  b«n  bestowed,  and  not  upon  that  by  means  whereof  Zt. 

provement  waa  wrought.    Therefore  the  lien  of  the  cTnvl 't 

IS  upon  those  documents  upon  which  he  has  exercised  bsSf  „„ 

upon  those  which  he  has  used  in  doing  so.    And  the  11^0/  th 

ste^ty^pnnter  upon  the  printed  work,  not  upon  the  sWty^^ 

plates.    So.  a  person  to  whom  a  mortgage  deed  is  delivered  t  hi! 

making  the  application  (A).  '^     ^ 

pnce  of  the  labour  bestowed  upon  all.    Hence  the  lien  of  the 
pnnter  «  upon  aU  the  printed  work  in  his  hands  for  the  printing  0 
the  whole ;  and  the  lien  of  the  tailor  upon  each  part  of  ?2  „ 
cf.thes  for  the  making  of  the  whole  (O.  P^  o^  »  suit  of 

^  the  goods  which  are  subject  to  the  lien  belong  to  severs! 
'.-^■'.ers  the  whole  may  bo'detained.  or  the  lien  may  be  claimTZ 
rem ;  but  part  cannot  be  aUowed  to  go  free  to  one  own^n^  Z 
lien  be  claimed  against  the  residue  (*) 

of  ^??fi  ^T*"' '°  *"^'  ™*^  *"''^*  *  "*°  *«'  '•^«'  although  one 
done  (/)  ^     ""^'^  °^  '•'*  •''^***'  "P°°  ''^^^  *he  wofk  w.. 

627.   The  possessory  liens  of  the  following  persons  for  labour 
or  expenditure  upon  the  chattels  are  only  specific,  viz  - 
t^;^  r^f  »^  "P«°  the  books  of  account,  for  work"done  before 
or  hfs'^^f  "'  '^'  °"°"  <'"^-    ^  «^^'«^  "Pon  the  awa^ 

andfor  trih^ '   ""^  J'^,"'^  "P°°  *^*  8*^  "'J*!'  'o'  the  price 
and  for  the  charges  of  sale  and  commission  (o).    He  aI.o  has  a  lien 

on  purchase-money  received  by  him.  and  may  take  his  ch^g^  o" 
and  the  doctnne  of     marshalling '>  does  not  apply(p).    A  ceW 

( / )  W-Mwei  V.  ifan-Miw.  3  Mee.  &  W.  632,  per  B.  Pabm 
<»»  -"^  V.  A«-«fey,  1  CW.  4  K.  344. 

»  lien  was  claimed  oTooppfr  ulatL Zt  „  ?"■*!  ''  il*f '  ^  *'"8-  N-  C  m, 

tbenu  but  the  Utter  cWm'^L'^iord^'J^''*'  '""*  '"'^  '"^"^  *"  P'i""°«  ^«"» 

4*)  Sfairc  V.  NiehoUon,  3  Mau.  ft  8.  167 

(*)  Gratit  V.  Humpkery.  3  Foet.  &  F.  102. 

(')  FmnUin  v.  flo»««,  4  B.  &  Jua.  341. 

(«)  ^*p.  WAa«.  12  Jur.  576,  ^  lu"io«T-B«crE.  V.-C 

(a)  if.  V.  Soirtii  Dtvoit  Mmit  Co.    is  u   H   ift**      «  .,    , 

32  L.  J^Ch.  110 ,  JU  CoJZ:,%'^^,  ^r  KSi.^*^  '^  ^'^  ^^  ^*  ^-' 


CSAP.  11.]      LIEK   FOR   LABOUR   UPON   CHATTRIA 

mmuitoner,  fop  ulang  •ckuowledmnente,  under  the  F  ne« 
UKl  BjcoveneH  Act.   upon   the  deed  acknow  edged,  the   c«S 

^i.y  ?*^z;«::m*'*  •?'•?'  ^'  verification,  for";::?, 

le-W.  •  «mt«»a«oer(/);  ,  dyer(u);  (though  his  riirht  to  a 
^  lien  w«i  afterwards  held  to  have  been  provX  ^J 
m  another  case  was  esUblished  upon  proof  of  W  „„ 

2r":tJt  n^ = '  ^''^  <')  ••  •^^  S  whot'saT?:  l" 

tt:TZ^'(^'  rr  ^'  '^•"'1*°  '  «•''•'•'  lien"her:(6^ 
.*of»e  6r«ito.{c);    a  Aorw  tratner,  both  for  keep  and  traiJnu 

^  by  contract  or  custom  the  owner  has  rights^f  uJ^Zt 
«tent  with  the  continued  possession  of  the  trainer  (d) ;  TmiZil 
O^owner  of  a  .umu>n,  for  the  price  of  covering  a  mare'  Z^t 
««(/).  ^parlu^mentary  agent  (g);  a  printer  (h) ;  a  .aCTa^ 
lor  bmldang  or  repaanng  the  ship  (.),  and  an  engiLr,  for  S« 
in  the  machinery  (A) ;  ^d  »  ^.-fo,  (/j  "^       '  '""^  P""»°K 

888.  The  *ajt«f  of  property  endangered  by  perils  of  the  sea  (m) 
or  recaptured  from  an  enemy  („).  has  also  a  lien  on  itT  fT^ 
remuneiation.  and  this  lien  extends  to  the  shipowner  who  hlspafd 
or  bound  kmself  to  pay  the  salvage,  in  res^t  of  the  rTtTble 
l^art  to  which  the  cargo  is  liable  (o).    Being  funded  upon  pTblic 

(?)  Orap  V.  ChamU4ai».  4  Cm.  4  p  260 
^Wflo«Mac*v.Jftf«.3E.p.86.perLonlEu,oN;   //o««  v.  /fa«.  7  B.  *  C. 
(»)  Ezp.  Orow.  3  Bing.  N.  C.  304. 

(«)  Oreen  r.  Farmer,  (The  I>ver)4Btu  2214  •  A«i..w< .,   /-i 

(X)  Sopitt  V.  Barchard.  4  aj  «  *  '  '*""*"  ''•  •''^'^'  »  »«>"g«-  387. 

(jf)  CUm  V.  If  afer*o«*e,  6  Ea^.  823.  n. 

»  *.  M  m,  u^„  Ui.  «4J.^UkrS3;  ■"'"»"»  "••k'-P'  Act.  S  u...  !. 

*M-'*1r27V;SSii  a   *  ^-  ^^'^  ^'  ^°"---  «• '  ^-/^  V.  iro^,. 
[d)  &W,  V.  JFoler*.  3  Cm  &  P.  620 ;  l-ortA  v.  Simpson.  13  a  H  «bi 
(«)  *«p.  Ockenden,  JU  Mathews.  1  Atk.  235.  ^"^  "  *  ^  *«*• 

(/)  Scarft  V.  ifofyo»,  4  Mee.  &  W.  270 
(»)  AiiijrKvy  r.  Z*M,  25  L.  J.  Ch.  584. 
(*)  Oakt  V.  NichoUon,  3  M»u.  &  S.  167 

4  t  iS:^"'  '^  *^»-  ^  ^  ■'-•.  P'-  -•«.  i'-'  HXV.OK.  J.  ;  i«^  ..  ^,,*^^  3  y.„ 

S^rCt'^Tt^^'^'   ^^--  V.  „e»^  .  ^  B.  I.  3«7. 
(0)  Uriggt  v.  Merchant  Trader,  AsmKmtian,  13  Q.  B.  187. 
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policy   in  re.ptot  of  the  hwrdoui.  n.tur«  of  the  «,rvice.  it  d,M. 
not  extend  to  .  rewrd  for.  or  to  the  vmu  of  p|«;in„   n  l.t 

divested  from  the  owner,  by  condemnation  (y).    S^dLT.nZ 
^f  ?rk"eep  (r"'"  "'  '  ""'"*  '"""•  ^  '"^^Nf  '«"  ^^^ 

thf?!;!?^"!^'  of  retainer  for  general  balances,  founded  u,.„ 

he  hen   or  labour,  hai,  been  e«UbliMhed  in  a  very  few  in^tan'r 

t  Z*  ^r'r*  ?"•  ^"*'*  °'  '^'  '••'"  '«  obtained,  or  attempt    I' 

nght  to  the  general  hen.  independent  of  Huch  notice  and  of  eviden 
of  u«a«e.  ha«  been  «t  up  and  ha*  failed  for  want  of  nuffie  e 
evidence   m  the  caaes  of  the  carrier,  the/Wfer.  the  rf^.  Ld   h 

di:^^„ottdudr;h'''L°*'^^  "t"*"  ^^-^  "•*"" «'  ^^  ^^ 

oX  hTl  f    ^^  '?'''"'•'  "'  ™°°*y  ^'^  *»»«''  employers,  have 

ch^tel  of  wh,ch  .t  wa.  the  subject  (.) ;    and  in  the  caTof   h 
earner  at  east,  the  general  lien,  so  far  as  it  can  be  made  out  bv 
evidence  of  usage,  is  by  no  means  favoured  in  law. 

h.S?l  Th«  P"**"-.  (either  on  the  ground  of  mutual  credit,  or 
because  h,8  busmess  .s  m  the  nature  of  that  of  a  factor  «))  (666) 
and  the  cal^co  prtnter  («).  have  been  held  entitled  to  liens  fo  ,13' 
balances ;   but  the  lien  of  the  latter  is  only  for  the  balance  dueTn 

(q)   WtUon  V.  AnderUm,  I  B.  ft  Ad.  4M. 
(f)  Bintkad  r.  Bud,  8  W.  Bl.  II17 

<l.-ci.l«i  th.t   noVJch  ci«t^:J   ♦  ^    -A^*"*  *••  "°  "Vjdence  of  it.  .nil  it  *« 

2  Ch.  D.  489.      °°'"*^"''  *  '^P-  '53'  P"  Lo«l  lutsyos  ;  ifa  WM,  Kxp.  Sk^Aro^, 

rJTfel.-'BK  V  ''"'•  P?'''^'-  A.I.I.  Ca.  167  (1797).  «*«,.  .,ra«-<  •    r«>    ^.w^ 
lonsft.  PKt.  i^^j^  2g»,  423  (I764j_  -     r^'^— •    —=7    .1— -est 
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1      ♦!.  /  .       entitled  to  dispose  of  it.  for  the  price  of  work-  ""  "W™*"' 

..n.  thereon  (y).     He  .!«,  h-  .  «mil.r  lien  for  hi/gelrL  pr^  '^'^•^ 
rr     •   *',''"f '  "P*"*  •"  documents  (*)  or  other  frZr^v^ 
•rf  the  client,  wh.ch  comes  to  his  h.nd»  in  the  ch.racter^oScitir 

-nduding  letters  of  «lmi„istr.tion  .nd  other  oiS^ers  of  court  jl^ 

,W  T^    '  ■"''  °"'y  when  the  solicitor  receives  the  property  '""""^ '" 
IB  that  character  and  m  the  norfnim.n„„    «  u-         ,     .  P^P^'v  pnrfMiioiMi 
to  hi.  client  rrfJ-  .„H  JfT      I  P*"*"""*""*  "i  his  professional  duty  m.tt*«. 
to  HI.  client  (rf) .  and  it »  only  available  in  respect  of  taxable  costs- 

rusway  («; ,  or  as  transferee  of  a  mortuaae  oaid  off  nr  «  «,„,* 
»  money  le„.  by  .  «,lioiu,r  „u.  „,  huTn'Tn^,  15  ITS 

A  »l.ctor  i.  „„,.  by  ,h.  m.»  Mdi,^  „l  „  „ai„  ^j„  y. 

(»)  ffottM  T.  Claridfft,  4  T»unt.  807 

S  rl^JV  Tr^"^ '   '^''-  ^"**'  2  »<=«'•  *  W.  270. 
W  rruweU  y.  King,  IS  Sim.  191. 

(*)  Se  Martin.  13  L.  R  Jr.  31i. 

(f)  Ptily  V.  Watktn,  1  Do  O.  M.  *  G   16 

to)  ife  JFotttr.  i/erediM  v.  Walker.  68  L.  T.  617 
W  Anon.,  cited  Mont  Uw  of  Lien,  63 

eS^ll  fti?:'*'-^^'  "  ^*-  »•  «";  but«H,  JU  Walker.  Mere4Uk  v.  IFa/^e,. 
5.2:  .«*«.-«  ^.£y^,jV?^i,M.^*   ^-  »« i  O'Wn  v.   M«^.  4  De  fS.  M.  4  o! 
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OF   LIENS.  [part  III. 

clients,  deprived  of  his  specific  lien  upon  documents  for  the  price 
of  work  done  thereon  as  solicitor  (n). 

633.  The  lien  of   the  London  agent  for  a  country  solicitor  i^ 
general,  as  against   the   latter  (o).    But  it   entitles  the   London 
agent  to  retain  documents  of  the  client  received  from  the  countrv 
solicitor  in  the  progress  of  his  client's  business,  so  long  only  as  a 
debt  is  due  from  the  client  to  the  country  solicitor,  or  is  unsatisjied 
by  set-oft  or  otherwise,  and  only  to  the  extent  of  the  debt  due  to 
him  from  the  client  in  the  particular  business  {p).     The  lien  is 
limited  to  the  sum  so  due,  because  the  country  solicitor  cannot 
transfer  a  greater  right  than  he  possesses ;   and  where  his  debts 
have  been  discharged  by  payment  or  satisfied  by  set-off  or  other- 
wise when  the  lien  is  claimed,  the  London  agent  cannot  retain  the 
deeds.    The  courts,  however,  will  so  far  assist  the  agent  as  to  give 
effect  to  his  notice  to  the  client  not  to  settle  behind  his  back  with 
the  country  solicitor,  of  the  benefit  of  whose  lien  the  agent  mav 
thus  obtain  the  full  advantage. 

The  lien  of  the  London  agent  is  not  affected  by  a  change  of  the 
country  solicitor  (q).         ' 

634.  The  solicitor  who  claims  a  lien  must  be  the  same  person 
to  whom  the  costs,  in  respect  of  which  it  is  claimed,  are  due.  This 
rule  excludes  from  the  lien  documents  held  by  partners  in  respect 
of  costs  due  to  one  or  more  of  them  before  the  partnership  began, 
and  documents  held  by  a  member  of  a  dissolved  partnership  after 
the  dissolution,  for  costs  which  were  due  to  the  firm  (r). 

635.  The  solicitor  cannot  detain  documents  or  other  propertr 
which  he  has  agreed  to  hold  for  a  special  purpose  (s),  beyond  that 
purpose.  A  deposit  for  a  special  purpose,  so  as  to  be  free  from  the 
general  lien,  must  be  by  special  agreement.  If,  in  the  general 
course  of  dealing,  the  client  from  time  to  time  hands  papers  to  his 
solicitor,  and  does  not  get  them  again  when  the  occasion  that 
required  them  is  at  an  end,  the  conclusion  is  that  they  are  left  with 
him  upon  the  general  account  {t). 

D  ^349*"  '''  *"'***>'•  5  Ad.  &  EL  423 ;  see  NemngUm  Local  Board  v.  EMridge,  12  Ch. 

(o)  Lamewt  v.  Fletcher.  12  Ch.  I>.  868 ;  Re  Jonta  and  RdberU,  [1905]  2  Ch.  219. 

1  Johns.  &  H.  239 ;  D%^  y.  Stockky.  7  Car.  &  P.  587 ;  Be  Andrew.  7  H.  &  N.  87 ; 
Exp.  Edwards,  8  Q.  B.  D.  262.  <*  ^i    < , 

(q)   Ward  V.  Hepple,  16  Ves.  297. 

T>  ^""^  ^^V^^'  ^®  ^'™-  ^21 :  Vaughan  v.  Vanderstegen  (Anresley'a  Caae],  2 
Urew.  409 ;  but  see  contra.  Be  Carter.  63  L.  T.  630,  which  is  dUtinguishable  because 
tJiCTe  the  retiring  member  had  removed  the  deeds  without  the  consent  of  his  late 
partners. 

Xfnl  f"^*^  "•JP^J"'!^^.'}  ^°^  ^^ '   ^'^'V  '■  ^"i/i"*.  7  Beav.  10 ;  Oibmi  v. 

c2pbTiimu  %ViiV.  ^  ^'"■*'  ^"'-  '''""''^' '  ^'^  ^- "° '  ^""-'  '■ 

m    ^'^'  *'**''"^'  ^®  ^^-  ^^'  P^''  ^°^°  ^°o»  i    <^<^'^''  ▼•  ^<le.  40  L.  J.  Ch. 
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del^e'redTo'tLTthf"'    *^%-'-i*-    has    upon    documents  Para^,,. 
delivered  to  him  for  the  purpose  of  conductins  a  suit  (u),  is  limited    636-M7 
by  the  obL^ation  to  deliver  them  up,  if  the/are  required   oTthe 
purposes  ot  the  suit  (x  ;  but  he  may  retain  such  documents  as  he 
has  received  lor  general  purposes,  as  well  as  for  the  purposes  of  the 
smt,  If  he  had  a  hen  thereon  antecedent  to  the  rights  of  the  person! 
clamung  m  the  smt  (,).    But  where  he  has  ceafed  to  be  soS" 
^te  lue,  he  wi  1  be  ordered  to  deposit  the  documents  with  an 
officer  of  the  court  for  a  certain  period,  in  order  that  the  client  may 
have  access  to  them  (2).  ^ 

m^et  in'tle' dee  J:  ortT.  '"  *''  '"*'°*  '"^^  °^  *^«  client's  Lion  extend, 
interest  m  the  deeds,  or  m  the  property  to  which  they  relate  (a)  "^y^ 

for  life,  though  employed  by  him  in  matters  relating  to  the  estate  depositing 

:  :Cion  ofTT'^™^°^'^^  *'^  ^''"^'^^^    ''  -«  entitled  Ltr- 
to  a  portion  of  a  charge  as  against  the  other  owners  of  the 

charge  (e) ;  the  solicitor  of  a  partnership  firm  as  against  the  private 
deed  of  one  of  the  partners  (d) ;  the  solicitor  of  a  mortgagee  aft  r 
the  discharge  of  the  mortgage  (whether  a  reconveyance'w  been 
execu  ed  or  no  )  m  respect  of  costs  due  from  the  mortgagee  (e 
the  sohcitor  of  the  official  liquidator  of  a  public  comnany  upon  the 
proceedings  and  documents  relating  to  the  winding-up  (/)(592) 

637.  Notwithstanding  this  nilp  a  arMr,;*^^^  ■ 
deeds  of  a  mortgaged  eLe^'rytld  :hXLTprh:se?  ^^^^^^^^^ 
subject  to  the  mortgage,  for  costs  due  in  respect  of  the  Sgag^^^^ 
whether  they  be  payable  by  the  mortgagor  or  mortgaged 
^^d  the  sohcitor  of  a  company  has  a  lien  on  the  compan/f  deSs 
for  costs  incurred  after  the  creation  by  the  company  ofTfloX 
charge  on  all  its  property,  but  before  the  appointme/t  o  a  recte? 
0  enforce  ae  charge  ;  and  this,  notwithstanding  the  fact  th^t  Z 
debentures  by  which  the  floating  charge  was  elated  p.oh^ied 
thecompnay  from  mortgaging  or  charging  its  property  (A) 

W  Baker  v.  Henderson,  4  Sim.  27. 
(y)  Warburton  v.  Edge,  9  Sim.  508 
S  S'  '^'^^f'.f  J-  ^-  183  (affirmed,  see  note  [1888]  W  N   136,  ,c  A  ^ 

Kmne,  f  Mee.  &  W.  745.  '  ^-  ^"^"'  «  ^-  ^  «3  ;  LightfoU  v. 

M  Molem-orth  v.  Bobbins,  2  Jo.  &  Lat.  358 
C)  Turner  v.  Deane,  3  Ex.  836 

-ff,.  ^  "J.  •  «■  S  Ad.  735.  4»„Hd  „rt  di.-ti„g„ihrf,  lU  U,u.^i,, 

l»)  A.*»  ,.  m^iM  E^i^Hn,  CorpMic,  [1892]  1  Cb.  *M. 
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The  solicitor  of  an  executor  has  a  lien  upon  the  deeds  of  th 
testator  for  the  executor's  costs  of  the  suit,  unless  the  executor  1 
indebted  to  the  testator's  estate  (i). 

638.  The  lien  of  the  solicitor,  is  subject  to  any  equities  t . 
which  the  deeds  were  subject  in  the  hands  of  the  client  when  th, 
solicitor  received  them,  although  he  had  no  notice  thereof  (k)  an.j 
subject  to  any  future  interests  acquired  by  other  persons  as  to 'c.sts 
incurred  after  the  commencement  {I).  The  interest  of  a  subsequent 
judgment  creditor  is  a  future  interest  within  this  rule  (m)  ■  and  «o 
It  would  seem,  is  the  interest  of  a  trustee  in  bankruptcy  of  the 
chent  after  the  commission  of  an  act  of  bankruptcy  on  which  Xh' 
chent  IS  adjudicated  bankrupt  (n).  And  the  lien  will  not  ari^e 
against  the  owner  of  prior  equities,  though  the  costs  have  been 
partly  mcurred  for  his  benefit,  unless  he  actually  employed  the 

solicitor  (o).  .<  r     J  ic 

639.  The  lien  binds  those  persons  only  by,  or  on  whose  behalf 
the  solicitor  was  properly  employed  (^),  and  the  persons  who  claini 
under  them  ;  and  the  solicitor  does  not  lose  his  right  in  respect  ot 
costs  incurred  by  the  former,  by  the  mere  acceptance  of  a  retainer 
from  the  latter  (q). 

This  rule  excludes  the  lien  of  the  solicitor  of  a  companv  in 
respect  of  business  transacted  for  the  directors  in  plain  evress  of 
their  powers  (r),  though  he  may  have  his  lien  upon  moneys  in  hi. 
hands  which  have  been  recovered  in  actions  arising  out  of  such 
busmess. 

640.  The  rule  also  excludes  any  Uen  in  favour  of  the  solicitor 
of  a  proposed  mortgagee,  upon  deeds  which  have  been  delivered  for 
examination  to  such  proposed  mortg.-.gee,  and  by  him  to  hi< 
solicitor;  although  the  proposed  mortgagor  has  promised  to  pav  the 
costs  of  the  investigation  (s).  For  the  solicitor  was  employed  bv 
the  proposed  lender,  and  the  borrower's  promise  raised  no  privitv 
between  him  and  the  solicitor.  Even  where  the  mortgage  is  com'- 
pleted  (though  in  practice  the  solicitor  is  paid  out  of  the  monev 
received  by  the  borrower)  there  is  no  lien  between  him  and  the 

(i)  Turner  v.  LelU,  7  De  G.  M.  &  G.  243. 

.3Ch^'l45  *'''  *^""'*  "■  Chichester,  2  Dru.  &  War.  393;  Re  LleweUin.\wn] 

(I)  Blunden  v.  Desart,  2  Dru.  &  War.  405 

(/«)  Id. 

(»)  See  and  consider  Be  PoUilt,  Exp.  Minor,  [1893]  1  Q.  B.  455. 

(o)  Pelly  V.  Wathen,  supra. 

(p)  Be  Rapid  Bond  Transit  Co.,  [1909]  1  Ch.  96. 

('/)  General  Share  Trust  Co.  v.  Chaptmin,  1  C.  P.  D.  77L 

(r)  B?  PA----vr>  Life  Assurance  Co.,  1  H.  &  M.  433. 

(»)  Pratt  V.  Vizard,  5  B.  &  Ad.  808. 


CHAP.  II.]      LIEX   OP   SOLICITORS   UPON   DOCrMENTS.  335 

solicitor,  the  business  being  done  on  the  credit  of  the  lender,  against  Para^mpU 
whom  an  action  will  he  for  the  costs  (t).  640—648 

In  the  converse  case  where  the  mortgagor  delivers  the  deeds  to 
h,3  o«-n  so  icitor,  that  he  may  obtain  a  loan  on  transfer,  the  solicitor 
cannot  ho  a  them  against  the  mortgagee,  by  whom  he  was  not 
employed  («),  unless  the  mortgage  was  a  floating  security  and  a 
receiver  had  not  been  appointed  (x). 

Wl.  When  the  solicitor  acts  for  both  parties,  he    holds    the  .\.  to 
deeds,  after  completion  for  the  mortgagee  ;  and  loses  his  lien  upon  -'-"- 

expressly  ..served  (y).  So  even  where  he  would  have  a  lien  or  a 
r^ht  to  a  charge  under  the  Solicitors  Act,  for  the  costs'  of  a 
redemption  action,  he  may,  by  his  conduct  in  assenting  to  an 
hypothecation  of  any  balance  which  may  become  pavable  to  his 
cheat,  estop  himself  from  claiming  his  lien  or  chaiet)  Bu 
e  retains  it  as  against  the  mortgagor  and  persons  claiming  under 
.m(a)  In  the  case  of  a  deed  the  trusts  of  which  provide  fo 
he  costs  of  preparing  it,  he  cannot  obtain  pavment  under  such 
trasts  irrespective  of  any  lien  (b). 

mT''^  *^'  r*°^^  °^  ^""^'^  "^  documents  is  confided  to  Xo  lion  can 
particuar  persons,  these  persons  cannot,  in  breach  of  their  dutv  ^-^-^^tedby 

L'l^V'  *^"''  ^""^'  ""'  ^°''^'°^^*^  *«  '^^'  ^^^^-     Thus,'  "^^I'^t 
directors  of  a  company  cannot  .give  to  the  company's  solicitor  a  lien  "T"'''  °^ 

I^t        'J?t'  T^''  *^^  ''''''''  ^^  associatL  or  the  Compal;  '"^• 
Acts,  ought  to  be  kept  at  the  company's  registered  ofBce  (c). 

.i!^:  '^  "  '°"'^*^f,?^  *h«  mortgagee,  on  the  other  hand,  camiot  As  to 
after  reconveyance  {d),  or  even  after  discharge  of  the  mortTa. e  «°«'''*°''^ 
without  reconvevanre  <e)   hoW  fTi«  a^^a.  ■    .    ,       mortgage  „  ^t  after 

assecuritvfnr  tZ!!    .  ,  ^^    ^^  *"*'°'*  *^«  mortgagor  satisfaction 

a>  security  for  the  mortgagee's  costs  ;  because  the  mort-a-ree  cannot  "^  '^^ 
^.handing  the  deeds  to  his  solicitor,  create  a  new  lien  a^nst  th    •"'''^«^«-- 
mrtgagor  m  respect  of  his  own  debt.    But  the   moZZe^^s 
sohcitor  may  hold  against  a  purchaser,  subject  to  the  mortg^e! 

M  t%f  wt  r^  f!T^'^  engineering  Corporation,  [1892]  1  Ch  454 

second  mortgate  in  a  LeSftion  r^^^         .^t*  «  '"'''='"''  "^"'^  for  mortgagor  knd 

Wmtoacha^e^„M*p73tothoeSf^^^^^^^ 

i'^er,  37  Ch?  D.  88.  °'''  ^^^^^  P^'t'^s.     See  Macfarlane  v. 

(:)  Macfarlane  \.  Lister,  37  Ch.  D.  88. 

(^)  i?e  Messenger,  Exp.  CalveH.  3  Ch!  D.  317 

/.«mtAiS~.?ff  *  *"'  <'''■•  «  I-  J-  »■  J30;    »  0„p,M  Tt,, 
id)  Wakefield  v.  Neivbon,  6  Q.  B   276 
W  P/ttm/re  v.  O'Dell,  1  Ir.  Eq.  Rep.' 113. 


c^MtasM 


336 

Paragraphs 
643—645 


OP   LIENS. 


[part. 


III. 


\Vhether 
husband's 
solicitor  has 
lien  against 
trustees  of 
marriage 
settlement. 


Solicitor's 
right  when 
he  discharges 
himself. 


for  coats  due  m  respect  of  the  mortgage,  whether  properly  pavable 
by  the  mortgagor  or  the  mortgagee ;  for  the  purchaser  should 
a.scertain  by  whom  the  deeds  are  held  before  payment  of  hi, 
purchase-money  (/ ). 

644.  Where  the  mortgagor  obtained  the  deeds  from  the 
mortgagee  and  placed  them  in  the  solicitor's  hands  to  enable  bin 
to  sell  in  fraud  of  the  mortgage,  it  was  held  (g)  that  the  lien  onlv 
covered  the  costs  of  the  particular  sale ;  as  to  extend  it  to  general 
costs,  would  be  to  enable  the  solicitor  to  profit  by  the  fraud' of  his 
client.  Whether  the  trustees  of  a  marriage  settlement  made  bv 
the  client  are  persons  claiming  under  the  employer  of  a  solicitor 
against  whom  he  may  claim  his  lien,  is  doubtful.  In  one  case  (h) 
It  was  held  that  they  were ;  but  in  a  more  recent  case  (?)  it  was  held 
by  Kekewich,  J.,  that  they  were  not,  and  the  solicitor's  lien  wa> 
negatived.  It  is  submitted  that  this  decision  is  in  accordance  with 
the  principle  of  modern  authorities. 

645.    The  solicitor's  right  is  not  the  same  when  he  refuses  aur 
longer  to  conduct  the  client's  business,  as  when  the  client  discharges 
him.    In  the  former  case  he  is  not  suffered  to  keep  the  documents'^so 
as  to  hinder  the  transaction  of  the  client's  business,  or  the  recovery 
of  property,  for  which  production  of  the  papers  is  necessary.    The 
solicitor,  indeed,  retains  his  lien  in  such  a  case,  but  under  the  con- 
dition that  the  client  be  put  to  no  greater  trouble,  delay,  or  expense 
than  if  the  relation  of  solicitor  and  cliei.  remained  undissolved' 
And  this  condition  not  being  satisfied  {k)  by  merely  giving  the  client 
and  his  new  solicitor  free  access  to,  with  liberty  to  inspect  and 
copy,  the  papers,  the  solicitor  who  claims  the  lien  will  be  ordered 
to  deliver  to  the  new  solicitor  such  of  the  documents  as  the  latter, 
on  inspection,  shall  deem  necessary  for  the  purposes  of  the  suit 
without  prejudice  to  the  lien,  and  with  an  undertaking  to  retuni 
them  undefaced  within  a  specified  time  after  the  hearing  (I).    To 
this,  where  there  were  conflicting  opinions  as  to  the  propriety  of 
prosecuting  the  suit,  the  court  has  added  an  undertaking  on  the 
part   of   the  new  solicitor  to  prosecute  the  cause  with   all  due 

if)  Ogky.  Storey,  4  B.  &  Ad.  735. 

(g)  Young  y.  English,  7  Beav.  10. 

{h)  Re  Qregson,  26  Beav.  87. 

(•')  Re  Lawrance,  Bowher  v.  Austin,  [1894]  1  Ch.  556. 

JJll  7%  ^f^  ^J'^n^i  CoUgrave  v.  Manley,  Turn.  &  Russ.  400;  Ratdi,mn  v. 
J/(««,  7  Jiir.  (N.s^)  1052 ;  though  Sir  J.  Leach  seems  to  have  treated  accoa,s  and 
inspection  as  sufficient  to  satisfy  the  client's  rights  {Moir  v.  Mudie,  1  Sim.  4  .St 
^»^).  But  note  the  difference  as  to  delivery  or  taking  copies  between  ortlinarv 
papers  in  a  cause  and  deeds  which  have  an  intrinsic  value  that  cannot  be  eivei 
to  copies.     {Griffiths  v.  Onffiths,  2  Hare,  587.) 

T  ^^K^on^^'^J-  ^^"rj^y'  f"^"'  »n<l  form  of  order  there  ;  Lord  v.  WormMghton. 
Jac.  580 ;  HesU^  v.  Metcalfe,  3  Myl.  &  Cr.  183  ;  Wilson  v.  Emmett,  19  Beav.  233: 
T  TTvi  ^■"'^'"''^^  ^jy'-  &  ^r.  354  ;  Griffiths  v.  Gr.ffiU^s,  2  Hare,  oS7  ;  Huniky^. 
Anglo-Cahfomian,  etc.  Co.,  1  Fost.  &  F.  211. 


CHAP.  ...]      u«.v  or  .,0,.K.,TO„   ,„„,   „„,,„„„^ 
diligence  (m).     Whero  fliA  ,.„^ 

client,  but  ^ere  retted  a.^: i:!"'  r"^  °'  ^  P"^-'- 
a.ent.  an  undertaking  was^eu^reVL  '^i  r'''"''T  ''^'  '^''^  ^"^"" 
.should  so  oraer  („)  •  but  111  '"-deliver  them  if  the  court 
proceed  with  the  bu;i„es3  or  to  V  ^  ''^''^' ^^  ^^^"''^d  either  to 

order  for  deliver,,  witrolV^a  inrj^.tZ:t  TT.'-  ^       "™"^>' 
made  against  him  (o).  "  P*'  ™^°'  "^  h'**  costs,  wa.s 

The  rights  of  the  solicitor  are  affected  h.  .).•        , 
refuses  to  proceed  because  the  cZT,  T     "    ^"  '"'^  **>«'«  he 
funds  to  cany  on  the  sm   (,)     olon^T  "'  .^"^P'"^'  '""^  -'*h 
the  manner  and  extent  of  S  'remunerlf    '7^^"^  ^'•^P"*^  ««  *« 
conduct  on  his  part,  in  conleauen^      ?  "."•  ^?^'         '^  ''''  "^  '"'«- 
that  he  ought  no  logger  to'emarin  If  V*'"  '"""'  ^™«'d- 
his  imprisonment,  by  reason  7wV,   I    '''*''°"  °^  ^^«^'t«';   "r 
the  business,  are  'treated  T      uTvlnt   /"  "^  ^^"»""  ''"^  "" 
solicitor  of    himself  (r).      So  is  T!  !?     i""  ■*   ^^'^^iarge   by   the 
between  solicitors;    becausetl    I    ^^^T'^^'^"  «*  «  partnership 
servicesof  both,is;o  X  dfoV^^^^^^^^^  «*ipu'ated  for  the 

in  such  a  case  it  is  immateli  is)  fZ  "^''  °*  °"^  ""^^  '•  «"d 

principally  conducted  the'St'     ulTs'^  Th?b  ''l  '"''''''  '^' 

new  soJicitor,  who  is  employed  in  «.  «„--f         ■ 
ancmg  or  other  matter  mav  dLo  ?  !u  °'"  '"  »">'  convey- 

conducting  it ;   but  wheHhe  .Tor  1^^''  '°^  *'^  P"^P«-  '^ 
of  the  former  solicitors  revives  and  .hT        '"  "*  ""  ^°^'  **»«  l'«" 
for  any  new  purpo.se,  without  navml/r'^  '"'^°*  ^^  *«"^t'^d 
Before  delivering  the  paper?forThT?    >  7^''  ^^  ^"«  *°  *tem. 
-licitorsarealso^nHtle'dran/ffi^^^^^^^^^  *h«  ^nner 

for  the  completion  of  the  businpT       I    .    *^^  P*?*^'"^  a^-e  wanted 
at  the  time  of  the  das  olution Tn^  ^™  ""'  ''^P'°^^'^ 

came  into  their  possesTon  Jl?         ''^  "^P^^^  ^^  "^"^h  the  pap^ers 

^^Tiere  a  solicitor  dies,  the  full  benefit  of  fl.„  r      •      • 
representatives,  because  the  proceedTnl  "^  ''  §'^""  *°  his 

default  of  the  solicitor.     It  Cms  ^^'  "'  °f  ^^'^^^^  by  any 

jurisdiction  over  the  represenLive?(;J:'"'""'*'^*  *'^  ^^'^^  *^- 

WCa«ev   J/artm,2Beav.584. 
(i;  «e  Smith,  4  Beav.  309 
(»)  Se  Walton,  4  K  &  J.  73 

Z  WiU  .  "  <^oWn,ha.n.  L.  B.  ,3  £,. 

?)^.^o„v.i:;nme<M9  Beav.  233. 

W  Jiauiinson  v.  SI'  7  T     t     ft'*  ^^  ^-  ^  ^1-  ^l^. 

W  ^^rf/eam  V.  5<,^,6y.  1  Swans.  84. 
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646.  On  the  other  hand,  when  the  client  discharges  the 
solicitor  (if),  the  latter  will  not  be  compelled  to  afford  any  facilities 
to  the  client  by  {giving  access  to  the  papers,  which  the  solicitor  niav 
retain  until  payment  of  his  jijeneral  costs.  The  court  has,  however, 
jurisdiction  (upon  the  client  paying  into  court  or  givinj:  securitv 
for,  a  sum  sufficient  to  answer  the  solicitor's  demand)  to  order. 
delivery  up  by  the  solicitor  of  the  client's  papers,  before  taxatif.n 
of  his  costs,  if  their  retention  by  him  would  embarrass  the  client 
in  the  prosecution  or  defence  of  a  pending  action  (2).  This  juriv 
diction  only  relates  to  liens  of  solicitors  as  such.  On  the 
bankruptcy  of  his  client  the  solicitor  is  in  the  same  position  as  if 
discharged  otherwise  than  by  his  own  act  or  fault :  the  right  of  th" 
assignees  not  being  greater  than  that  of  the  bankrupt,  no  order  to 
produce  or  give  a  copy  on  payment  of  the  costs  relating  to  the 
required  document  only,  will  then  be  made  (a).  The  circumi^tanci.' 
that  one  of  the  members  of  the  client's  firm  which  has  become 
bankrupt,  is  also  one  of  the  firm  of  solicitors,  does  not,  where  the 
latter  firm  remains  solvent,  alter  the  ordinary  rule  which  arises  on 
the  bankruptcy  of  the  client  (6).  The  same  rule  entitles  the 
solicitor  of  a  company  to  resist  an  order  for  production  of  docu- 
ments in  his  hands  on  the  winding-up  of  the  company,  notwith- 
standing the  provisions  of  the  Winding-up  Act  authorizing  an 
order  against  every  person  to  produce  the  documents  in  his 
possession  (c). 

{y)  Lord  v.  Wormleighton,  Jac.  580;  Bozon  v.  Bolhnd,  4  5Iyl.  &  t'r.  354,  /irr 
Lord  CoTTESHAM  ;  He  Faithful,  L.  R.  0  Eq.  325,  explaining  lie  Jievan  and  Whitiiiui. 
33  Beav.  439 ;  Exp.  Yalden,  Re  Austin,  4  Vh.  D.  129.  In  Simmonda  v.  OVml 
Eastern  Rail.  Co.,  L.  R.  3  Ch.  797,  the  L.JJ.  held,  but  partly  on  the  circumstances 
of  the  case,  that  where  the  solicitor  of  the  plaintiff  had  been  discharged  by  his 
assignee  in  bankruptcy  he  must  produce  the  documents  necessary  for  Urawing  up 
the  decree  (which  had  been  made  without  opposition),  notwithstanding  his  lien  for 
costs.  It  was  intimated  that  the  ca.se  was  almost  within  the  principle  that  the 
solicitor's  lien  cannot  intercept  the  completion  of  an  order  of  the  court ;  but  the  court 
adopted  a  distinction  suggested  by  counsel,  between  the  dismissal  of  the  solici:ur 
by  the  executor  of  the  client  (as  in  Lord  v.  Wormleighton,  supra),  and  iho 
dismissal  by  his  assignee  in  bankruptcy  (as  in  Rosa  v.  Lawjhton,  1  Ves.  &  B.  34!),, 
which  latter  case  they  considered  had  not  been,  as  was  commonly  supposed,  ovrr- 
ruled  by  the  former  case.  But  their  lordships  must  have  overlooked  the  fact  that 
Lord  Eldon  himself  said,  in  deciding  Lord  v.  Wormleighton,  that  he  was  stating  an 
opinion  contrary  to  what  he  thought  when  the  cases  cited  (of  which  Ross  v.  Laughtw 
was  one)  were  before  him,  and  that  Lord  Cottenham  (Bozon  v.  BoUand,  4  Myl.  i 
t'r.  at  p.  3.'i8)  also  .<aid  the  decisions  were  contrary  ;  nor  is  there  anything  in  Lord 
Eldon's  judgments  to  support  the  distinction,  which  also  apj)eara  to  contiict  with 
the  cases  cited  I  elow.  It  is  also  submitted  that  the  solicitor's  ri^ht  depends  upon  hi< 
own  merits  arbing  from  his  former  exertions  and  outlay,  and  his  subsequent  disiiiisil 
without  misconduct,  and  not  upon  the  accident  whether  his  late  client's  interest  has 
vested  in  his  executor  or  his  assignee  in  bankruptcy.  In  Newington  Local  Board  v. 
Eldridge  (12  Ch.  D.  349)  a  mandamus  was  granted  against  the  clerk  of  the  l)oanl  tc 
deliver  papers,  upon  payment  into  court  of  the  estimated  amount  of  the  tascl 
costs,  which  was  to  be  subject  to  the  lien,  if  any — that  question  being  left  open  until 
the  trial. 

(s)  Re  Galland,  31  Ch.  D.  296,  in  which  Likdley,  L.  J.,    queried  whether  the 
court's  jurisdiction  was  not  extended  by  Order  L.  r.  8  of  the  R.  S.  C. 

(u)  Exp.  UiidiiiiooJ,  I)ti  0.  190. 

(6)  Re  Moss,  L    R.  2  Eq.  345. 

(c)  Re  Oxford.  Rail  Co.,  1  De  G.  &  Sm.  728. 
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fund  recoveredT  he  crusetho.?  w^'""':?•  ^'"'"  «  "^'^  "P"'^  ^^e 
the  obtaining  of  the  S     Tjfl       ^''^''''''''  ^^  ''^'^''^^^  *« 

create  a  lienVn  the  fund '  JhTchl'TrK  ''^"'^  ^^  ^'^  °"°  ««=* 
upon    the    deeds^i^  Lr    „»       r"'^''' *' '^*^'^»^«  ««  that 

oLary  lien  upL  Tf  J  Lr^'f  r'r^"'*'    ^^^^'^^^  =    *he 
which  it  was  recovered     The  Z^'^  IV^'  '''''  «'  '^^  «"it  in 

the  production  of  thfdeed        rhl^.tT' ."  ''''''''"''  '^ 
W7.  The  solictor's  right  is  limited  by  the  lien-  «n^  -f 

ohctor  be  appointed  during  the  progress  of  a  sut  thrf       "  "'"^ 
has  no  nj-ht  to  require  the  proceeoints  t!>  h.  ^^le  former  one 

ment  of  his  bill  (?)  And  if Th?  r  .  ''^""«P«'»ded  until  pay- 
the  client,  have  not  del^e red  hs  MlT  ')^^^\^-^^^^J  ^7 
required  by  the  order  for  taxation  hi  uT  ""'^'''  '^^  ""'^'^ 
over  the  papers  withourpreluS  to  hTs  .       "'"P^"^^  ''  ^^"^ 

papers  required  are  not  allSS  he  hold.  '""=  T''«"^  "  *»»« 
in  hand  towards  payment  of  hk^'.''  '^  ^'  ^^^"  *  b«'«'i<=« 
the  obligation  to  delC  his  bill  h  T'f  ^""^  ^^  disregarding 
full  benefit  of  his  lien(f)  disentitled  himself  to  the 

An  offer  by  a  solicitor  to  proceed  wiff,  th^ 
discharged  himself  by  assi<min'  h'-fK  ''*"'^'  ^^*^'  ^«  ^^^ 

order  for  delivery  (^)  ^    "  ^'  ''"''"^'^'  ^"  '^o'  Prevent  the 

^^^i^-1^^^  iir^  ,^  "«^^*  '^^^-en  his  client 
benefit  of  a  bird  persl  so  il  f  „.   ^^^  *«  Produce  a  deed  for  the 

^  lien.  But  ^^L.^';:o^:^r^\^f:z^^^^^^ 

respect  of  which  he  hL  is  claimed  "  ""t  ^'''^^  *"  ^'^  *^«  ^^^^  '« 
will  not  extend  to  lliv^^or  be  I^  '"  T^^^  ^°'  P-^-^^^^ 
the  lien  {.).  And  where  the  sohI'.'''  *'  "'^""^^^  *°  P-'^J^dice 
he  will  not  be  compelled  to  n^A  t^''°  ''  '°""*^^«'  *°  '^'  ^-»«e 
-t  be  served  T:itZ'Z^l2:t  ^The^  ^^"^^'  ^ 
■^'-'e  to  the  deb,  claiming  the  deed  Thif owJpL^:^^  :^° 

(^)  if6rre««<Aer  v.  J/eH,-,A  13  Vea  i«,    T'^  "   ''"'  P^duction  is  ordered. 
0'^^«.  1  Sch.  &  Lcf.  3i^''*'  "  ^^'-  1«^  ;  ^««n'  V.  rzj,re«,  13  Ves.  195;  O'Dea  v 
\})^ooper  V.  Hewson,  2  Y.  &  Coll.  C.  C.  515 
m  Col,,, rave  \.  Manlru   Ti,™    *  d         .^ 
Ih)  *■„,;  ''■  -aamcij,  lum.  &  Rusa.  400. 

^i^  10  S  (l:.f  rr44''  '  ''^-  *  ^^-  "3  ^  ^^.  V.  ^.Z^.  1  E.  800 ;  Xoc,^,.  . 

J)  Brasstr,{,ton  v.  Bras.n„„t..n    1  .Sim    *   c-     a—     , 

r"'  -""''"lea  7  De  G.  M.  &  n    qo,  .    r, '  >,*    -"  *^-^J  "ope  v.  i.i(WfW    20   Bear. 

'' r«'f  "•  ^^^-''  L.jrio'ch.?lo    '""""*  ^'"'*^<"*«  ^'"•'-  ^o'.  25  Bea" 
'^•)  ^-^-  V.  Xe.-,.  6  Mad.  20 ;  .e  ^„.,e.  v.  Fo.Ur,  50  L.  J.  Ch.  C86 
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be  denied  access  to  it  until  payment  of  the  claim  (I).  Nor  will  aiiv 
lien  be  a  protection  aj^ainst  the  liability  to  produce  a  deed  which  it 
is  the  object  of  the  suit  to  impeach  (m)  (692). 

M9.  Again,  if  the  property  of  the  client  be  in  danger  of  lotis 
by    the    detention    of   papers,    it    seems    the    court    will    order 
rendered  safe,  delivery,  that  the   property  may  be   secured   and   brought  int-, 
court  (n). 

Lien  may  not  660.  The  lien  may  not  be  exercised  so  as  to  embarra.s.s  thi- 
conduct  of  a  suit,  or  to  interfere  with  the  management  of  an  estate 
which  is  being  administered  by  the  court  (o) ;  or  to  intercept  the 
completion  of  an  order  of  the  court,  which  will  be  ordered  to  be 
proHuo««d  to  the  proper  officer  for  completion,  and  to  be  returned 
when  complete  to  the  claimant,  who  is  allowed  costs  for  his  attend- 
ince.  And  he  will  be  declared  entitled  to  a  lien  on  any  fund  in 
court,  or  to  be  paid  in  the  cause,  for  the  amount  of  his  bill  of 
costs  (p) ;  unless  the  debt  is  statute  barred  and  the  client  claims 
the  benefit  of  the  statute  (q). 

651.  If  an  order  be  made  in  the  suit  of  an  infant  plaintiff  by 
his  next  friend,  for  the  deposit  of  the  deeds  in  court  for  the  purpose 
of  discovery,  and  the  plaintifE  having  attained  his  majority 
repudiate  the  suit  before  the  hearing,  the  deeds  will  be  ordered 
to  be  re-delivered  to  the  defendant  by  whom  they  were  deposited, 
without  regard  to  any  claim  by  the  plaintiff's  solicitor  for  a  lien  for 
his  costs,  even  assuming  that  a  lien  could  be  acquired  under  such 
circumstances :  because  the  repudiation  relates  back  to  the  com- 
mencement of  the  suit,  and  prevents  the  right  of  the  holder  of  the 
deeds  to  dispose  of  them  from  being  affected  by  it  (r). 

652.  Where  deeds  deposited  in  the  solicitor's  hands,  only  for 
the  purposes  of  the  suit,  are  directed  to  be  given  up  by  the  decree, 
the  solicitor  being  unable  to  acquire  any  lien  on  them  after  the 
commencement  of  the  suit,  and  having  no  prior  lien,  will  be 
ordered  to  deliver  them  unconditionally  (s).  It  will,  however,  be 
otherwise  if  they  did  not  come  into  possession  for  the  purposes 
of  the  cause  only,  but  for  those  and  other  purposes  ;  and  if  the  lieu 


No  lien  where 
infant 
plaintiff 
repudiates 
when  adult. 


Different 
rights  where 
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(I)  See  Brasaington  v.  Bratsinghm,  supra,  Hope  v.  Lidddl,  supra,  and  ft 
CamtratCt  Coalbrooke  Bail.  Co.,  supra. 

(m)  Bakh  v.  Symes,  Turn,  ft  Russ.  87. 

(b)  Richards  v.  Platel,  Cr.  &  Ph.  79. 

(o)  Bdaney  v.  FJrench,  L.  R.  8  Ch.  918 ;  Re  BoughUm,  23  Ch.  D.  169 ;  (krty  \. 
Mann.  29  L.  R.  Ir.  7  ;  Hvichinson  v.  Norwood,  oA:  L.  T.  842  ;  but  cf.  Re  Capilnl 
Fire  Insurance  Association,  24  Ch.  D.  408 ;   Boden  v.  Hensby  (1892),  1  Cli.  101. 

(p)  Clifford  V.  TurriU,  2  De  G.  &  Sm.  1 ;  and  see  Benyon  v.  Arrtphlett,  8  Jur. 
(N.S.)  759. 

(?)  Re  Carter.  53  L.  T.  630. 

(r)  Dunn  v.  Dunn,  1  Jur.  (N.s.)  122. 

(»)  Baker  v.  Henderson,  4  Sim.  ^7  ;  Bell  v.  Taylor,  8  Sim.  216 ;  and  see  Smilli  r. 
Chichester,  2  Dru.  &  War.  393. 
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oltho  deeds  (0  °°  "''""'"■"I'""!!  who  .oehtbe  delivery   MS-gBB 

j:«u^e  .h.  ,ie„,  „d';^r?JT«i';:r';'„fr.f°'r'''^='" 

diflSculty  in  cett  nir  dossp<.,.;«„  „*  4.u        /      .. "       ^  "  *"^''c  be-  a  where 
the  order  is  LneTanCnt  l5       V^'  '^  1'  ^  P^"°°  °"  ^^cn  -'il^; 
the  order  will  still  be  mad  Tith  1^         '"  '^'''^""^'  '^'  ^''•''">- 
relief  if  it  car^not  be  obet'd  S      JI    °  "P^'^-f.^  ^^'^  ^°"'*  '- 

t-e„.ar«etheperiodl";'S  ;ti      t^Ttt::^^^  '""  ''^ 

recover  the  possession  of  the  deeds  (y"'  *^'  P"^-^  *« 

OOt.    It  has   been  saiVI  ^^^   fk  *■  ii,- 

.heredeedsbelongm.toatrittl      '  °°"'T  ""'  *"  '"""""i '".".  a«d. 

i..ubieet  to  tbe  «mL„S      '°":"'"""  "■"  '""■"  ™  tm«l«-.  .nd 

p.l':t'„ri:n:er„fi'^'  r".'"  '""*«•'»  "p°» 

pmbablv  where  the  deed7„,       ,      "f"  '    •""  '"  •"""  «"«»(" 
"-m  without  nodce  of Tbet,,    ,  '.  "■"«»"'"  ™y.  <-nd  it  would 

»i!fto:i^Tat„r7;::'':r';tr„:t;''° "™  °*'=^  '-*— 

«rity  by  the  claim  of  Sid"  Cft  thtT  r'°"''r""^  ""  '""*"' 
It  was  ordered  tha^t  th^  ,  ''^^  °®®^»  "rider  a  lien 

■«  pay  ttclXt  Sr?r"""°r''  '^"'^  >■»  •«  liberty 

lie.  without  pSS  to, fX„,.'°°^  """"  «"  *'<^'"S«  «!>» 

i«^.nu.  where,  there  t^o  ZrE:'o°°  t *:"  ^  '"'■"■  '",  ^^'  " 
conduct  imputed  to  the  snhvff^     ^u  '  """^  ^"3"  cnmmal  summarv 

^ubjectof  a  biliyeoStv  o   nf  ?  "'"*'''  ^'^  ^^^^  *^«  proper  i'-^-^t-n 

m  equity  or  of  an  action  at  law.    And  the  ruJe  was  iTen"**'^  °' 

W  tt-arburtan  v.  Edge.  9  Sim.  508. 

6   OwT  "•  ^::""'"'  2  ^  G-  M-  &  G.  73. 
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laid  down,  that  whcro  a  Nolicitor  wan  employed  in  a  manr"! 
wholly  unonnccted  with  his  profewional  character,  the  court  wouiJ 
not  inttfrfero  in  a  Munimary  way  to  compel  him  to  execute  tho  ttti4 
reposed  in  him.  But  where  the  employment  wa«  ho  connected  with 
iiid  profeMHional  character  aH  to  afford  a  pre.sumption  that  it  fomud 
the  ground  of  hiH  employment  by  the  client,  there  the  court  vould 
exercise  its  jurisdiction  (d).  a.,  application  aKainst  a  Bolicit.ir 
holding  the  documents  as  a  steward  has  on  this  ground  been 
refused  (c).  But  the  order  was  made  where  it  was  clear  th.-rf 
could  be  no  lien  (/).  It  was,  however,  laid  down  in  a  recent  c:iv, 
that  the  court  will  not  exercise  its  summary  jurisdiction  unioo,-,  it 
be  clearly  shown  not  only  that  the  solicitor  has  no  lien,  but  also 
that  ho  holds  the  documents  in  question  for  the  applicant  alom-  nnd 
(i»  his  solicitor  (g). 

The  jurisdiction  was  also  exercised  by  courts  of  equity  where 
the  documents  were  received  by  the  solicitor  in  the  way  of  his 
business  (h). 

Where  a  deed  was  in  thi  hands  of  a  solicitor  as  a  party  and 
trustee,  a  court  of  law,  even  on  his  subr  'ssion  to  do  so,  would  not 
order  him  to  deliver  it  (t). 

Where  the  solicitor's  claim  to  a  lien  on  the  deed  of  a  bankrupt 
is  disputed,  the  remedy  of  the  trustee  for  the  recovery  of  the  di-ed 
is  by  action  of  trover  (k). 

A  solicitor  on  discharge  of  hie  bill,  is  bound  to  deliver  up  all 
drafts  and  copies  for  which  his  client  has  paid,  as  well  as  orijiinal 
documents  {I). 

657.  The  courts  and  judges  have  power,  where  they  are 
authorized  to  refer  the  bill  of  a  solicitor  for  taxation,  to  make  an 
order  for  the  delivery  by  him,  his  executor,  administratoi  or 
assignee,  of  the  bill  and  for  the  delivery  of  deeds,  documents  or 
papers  in  his  issei  sion,  custody  or  power,  or  otherwise  touching 
the  same,  as     as  done  by  such  courts  or  judges  where  any  such 

(d)  Per  Abbott,  C.J.,  Re  Aitkin,  4  B.  &  Aid.  47  ;  see  Cocks  v.  Harmnn,  «  East, 
404.  Professedly  foUowed  in  Se.  Lowe,  8  East,  237,  though  the  employment  setins 
to  have  been  that  of  an  attorney.  (See  Be  MiUard,  1  Dowl.  P.  C.  140.)  And 
m  Hughes  v.  Mayre,  3  T.  R.  275,  the  attorney,  as  steward  of  a  manor  and  receiver, 
was  ordered  t    deliver. 

(«)  Cocks  V.  Harman,  supra. 

(J)  Re  Sharpe,  1  Dowl.  P.  C.  432. 

to)  Exp.  Cobeldick,  12  Q.  B.  D.  149. 

(A)  Ezp.  Earl  of  Vxbridgt,  6  Ves.  425 ;  Re  Murray,  1  Russ.  519.  So  in  tlie 
exercise  of  the  general  jurisdiction  over  solicitors.  {Re.  Blanchord,  3  Dc  G.  F.  *  J 
131).  In  an  Irish  case,  where  a  lien  was  disputed,  the  solicitor  was  onlered  at  the 
hearing  to  bring  the  deeds  into  court  without  prejudice  to  his  lien,  and  an  inquiry- 
was  directed  as  to  its  existence  and  extent.  ( Walcott  v.  Graves,  1 1  Ir.  Eo.  Rep. 
396.)  .  1       r 

{i)  Pearson  v.  Sultm,  5  Taunt.  364. 

(k)  Exp.  Llewellyn,  Re  Wright,  8  Jur.  8 J  6. 

a\  Exp.  Horsfnll,  7  B.  &  C.  528. 
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^.ineHH^had  been  transacted  in  the  court  in  which  ..uch  onler  wa. 
868.  After  an  order  has  been  made  for  winding  up  a  comoanv 

«.iiuation  Act  I90b).  the  court  may  rctaiiro  anv  officer  of  thn 
company  or  ..rson  whom  it  i«  em'powe  ed  toTun.mon  fo  ho 
purpose  of  K,vtn«  inforn.ation  as  to  the  afTairn  of  thrcompany  to 
produce  any  book.,  papers,  deeds,  writings,  or  other  dZnS  n 
b»  custody  or  power,  relating  to  the  con,pany.  withoutVrrdke  o 
y  en  cla.med  by  nuch  person  thereon,  ind  has  power  toJetemine 
n  quest. o„H  relatmK  to  such  lien  („).  The  solicitors  of  the  com^^^^^^^ 
ompanv  Tn  L  "  P'^^'-^V^-^-  documents  relati^Ho  tJc 
SratthedarT"";-^  '^'  liquidator  (o).  but  a  valid  lien 
exmtm^  at  the  date  of  a  wmdm«-up  order  will  not  be  defeated  (p). 

m.  It  would  seem  that  if  a  solicitor  takes  security  for  his  costs 
that  «  jrrun.  fac^e,  (and  in  the  absence  of  evidence  of  a  contTa  v 
intention),  an  abandonment  of  his  lien  (a)  B^^thlL,)J 
taking  a  security  on  the  documents  I^retct  oTwhth  h  cfai m': 
a  lien,  by  way  of  securing  an  adcance,  does  not  prejudge  hU  lien  r 
Nor  IS  the  hen  lost  by  suing  the  client  for  the  co  J  iT 

Sub-section  (5).-The  Liens  of  Factors,  Brokers,  Batchers, 
and  other  Agents. 

of rprinci'palt  hh  IZ'^''  "T""^  "^"  "P«"  *^«  P-P«'*y  --^--"-e 
I  ine  principal  in  his  hands,  co-extensive  only  with  his  actual  or  Particular 

constructive  possession  (t).    A  richt  of  ««i«.^/  i;      a  •     ^t  ""t 

01  dealings  in  particular  trades  m  which  a  ffeneral  1,/n  »,«»  iT 

££tjf^l^r£;rb=^^^^^ 

toary.  has  a  specific  hen  upon  the  property  in  his  possession,  as  an  'S;  Za 

JlSS,.^fch:'D^^O^  "^  ^-  '  ^''-  '''  ■'   »'"»  -  ^'  Capital  Fire  In^ru„r. 

p.  «.    But  see  a^i  .listi^guishttjnf  flft^  ^"^47?"-  '^^  ^^  f^««'l 
(r)  iJe  Harvey's  Estate   17  L.  R.  Tr  <«  I  *  ^  ■»•  473. 

<)  Arp   banner,  Se  Tappenbeck.  2  Ch.  D.  278 
(«)  ^oc*  V.  ft,^„««.  18  De  G.  F.  &  J.  434 ;  ;,;r  Lord  Campbelx. 
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[part 


rights  of 
creditors  by 
subrogation. 


Lien  of  agent 
on  proceeds 
of  contract. 


Lien  of  ship's 
hiuband  and 
master. 


Lien  of 
agents  for 
disburse- 
ments. 


Lien  of 
consignee  for 
advances. 


indemmty  against  liabilities  incurred  in  respect  of  the  business  (r  ■ 
and  such  hen  passes  to  his  trustee  in  bankruptcy  («) ;  but  th^ 
business  must  have  been  carried  on  in  accordance  with  the  agen  ' 
authonty  and  the  lien  only  covers  the  sum  necessary  for  carrv-in,", 
It  on  The  creditors  of  the  business  are  also  entitled  to  stand  iu 
the  place  of  the  agent,  and  to  have  the  benefit  of  his  lien  to  the  extent 
to  which  he  can  establish  it  (2). 

662.  An  agent  who  enters  into  a  contract  with  the  authoritv 
of  his  pnncpal,  or  without  it  if  the  principal  adopt  the  contract  is 
entitled  to  a  hen  for  the  expenses  incurred  in  the  performance' of 
the  contract,  upon  the  proceeds  thereof  coming  to  his  hands  fa) 
But  a  mere  agent,  to  whom  property  belonging  to  his  principal 
has  been  dehvered  for  his  use,  has  not  a  lien  thereon  in  respect  0 
a  habibty  voluntarily  incurred  by  the  agent  without  the  direction 
or  knowledge  of  the  priucipal  (6). 

663.  A  ship's  husband,  who  is  agent  for  the  owners,  has  a  lien 
which  18  strictly  possessor;;,  upon  the  freight  and  cargo  for  hi. 
disbursements  (c).  But  the  master  of  a  ship  has  no  possessorv 
hen  upon  the  ship  or  freight  for  the  cost  of  repairs,  supplies,  or 
other  expenditure  or  debts  incurred  on  accomit  of  the  ship  in 
lingland  or  on  the  voyage,  or  for  premiums  paid  by  the  master 
abroad  for  procuring  the  cargo  (d). 

■  ^^\^^  generally,  an  agent  who  has  advanced  money  or 
mcurred  liability  on  accomit  of  his  principal,  is  protected  by  a  lien 
on  the  property  in  respect  of  which  the  advances  were  made  or  the 
produce  of  the  sale  of  it.  Therefore  an  army  agent  has  a  lien  upon 
an  officers  money  in  the  agent's  hands,  for  advances  to  the  officer 
tor  his  outfit,  although  the  advances  were  raisappUed  and  the  officer 
was  under  age  (e). 

6^.  A  consignee  who  has  made  advances  to  his  consignor  to 
pay  for  goods,  on  an  agreement  for  hypothecation  of  the  bills  of 
lading,  18  clearly  entitled  to  hold  them  as  against  the  consignor  and 
persons  claiming  under  him  {/).  But  an  agreement  that  the  lender 
shaU  be  emr.oyed  to  sell,  and  shall  be  repaid  out  of  the  proceeds 

^^{x)  Foxcraft  v.  Wood.  4  Russ.  487  ;  Ee  Pavy's  Patent  Felted  Fabric  Co..  1  Ch.  D 
it/)  Jennings  v.  Mather.  [1902]  1  K_  B.  1. 

A  1^  n%-  2°^^"^'  ^^  ^^^-  "<* :  ^'V-  Edmonds,  Re  Beater,  (per  Itjhneb   L  I » 
4  De  G^  F.  &  J.  at  p.  498  ;  Re  Johnson,  Shearman  v.  Robinson.  15  ChB^S 

(a)  Bristow  v.  Whitmore,  9  H.  L.  C.  391,  per  Lord  Campbell 

(o)  Oumey  v.  Sharp,  4  Taunt.  242. 

I'l  ^7,"  ^"  -^^1""^*'  ^  W.  R.  278 ;  Beynon  v.  Oodden,  3  Ex.  D  263 

(d)  Wtlktna  v.Carmichael,  I  Dougl.  101  ;  Hussey  v.  Christie  9  East  42r.  Innt 
w,th8tandmg  opinion  of  Lord  Elbok.  L.C.  Hnssey  v  Christ  e  iTxt!  ml 
Smith  V.  Plummer,  I  B.  &  Aid.  575;  Lister  v.  Payn,  11  Sim.  348. 

(e)  Lawrte  v.  Bankes,  4  Jur,  (n.s.)  299. 
(/)  LutgcJtrr  V.  Camptoir  D'EoiuiiuHk  de  Paris,  1  Q.  B.  i>.  709. 


'"^m^. 
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I'^XChis  LTnt^tu;  t-  r  ^'' ' '-''  "^°  ^-^«  ^r»^- 

the  advances  (g)  ""'''  °°*  P*^^  ^""^  '^"^  "^    ^^'^~^® 

KwM       7-^^    ^""^    ^°'   *="^*°™«    dues,    or   salvage  m    and  f"^"**' ^<" 
freight  (A)  paid  m  respect  thereof  salvage  (tj    andp^^^^ 

A  factor,  to  whom  goods  are  consigned  with  authoritv  to  ,.II  ^^m"""'"' 

advances  as  }.P  mo,r  1.         '"  "om  nis  pnncipal ;    including  such 

.CrS  on  the  n7       V  ""^^'^  ^""^  '"'^  ""^^"*^««  ^«  h«  "»«;  have 

mcurred  on  the  principal's  account  in  the  course  of  the  business  Ih 

and  commission  (m)     If  hp  Konnm»  „  j    ,    ,  "^  ousiness  ((), 

...  pmcipal  (0)  °°'"'  "  ''"  "»'8»«»»-  "i"  >>iad 

factor  of  part  of  the  frpiahi-  «f  „^  j     j  ^'     ^^J"^^'^^  oy  a 

2  East  226 ;  Be  Faiocus,  Exp.  Buck  3  Ch    T)  7aV  '  r   ^*i  Hamniondg  v.  Barclay, 
proposition  was  .-eatnV^ted  to  g^<^ronsi„ned«^;h!n;K  ^°/^'  PJ"^'°"'  ''^'«°'»  tW« 

(»)  A*«on  V.  Kemp,  4  Esp.  233. 

(0)  Budso,,  V.  Ora«fl-er,  5  B.  &  Aid  27 

'*)  Cocfe-on  vr.  /rfam,  2  Mau.  &  S.  301. 
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Lien  of 
wharfinger 
for  general 
balance. 


OP   LIENS.  [PAUT  i„. 

The  regulations  made  by  the  Factors  Act  concerning  pled., 
and  hens,  have  been  already  noticed  (386—897).  ' 

667    A  wharfinger  has  a  lien,  resembling  that  of  a  factor,  upon 
the  goods  m  his  possession  for  the  general  balance  due  to  him 
for  freight  and  wharfage  (t) ;  but  claims  for  warehouse  room  an.' 
labourage  depend  upon  evidence  of  undisputed  usage;  and  if  the 
right  be  disputed  where  the  wharfinger's  business  is  carried  on  he 
can  only  claim  under  special  agreement,  or  after  previous  notice  to 
the  customer  of  the  terms  upon  which  the  business  is  conducted  («) 
r^  the  character  of  a  shipping  agent  or  warehouse  keeper  a 
whartnger  has  no  general  lien  unless  by  contract  (x).    A  wharf  'or 
warehouse  owner  has  a  lien  for  his  rent  upon  goods  placed  in  his 
custody  under  the  Merchant  Shipping  Amendment  Act,  1862 ;  and 
for  the   expenses   of  such   reasonable  acts,  as  in  his  judgment 
are  necessary  for  their  custody  and  preservation  {«)  (619)     Bv 
custom,  m  the  City  of  Bristol  a  warehouse  keeper  has  a  genera'l 
hen  on  goods  warehoused,  for  rent,  labourage,  and  other  char'-es 
in  connection  with  those  or  any  other  goods  of  the  same  person 
wliether  warehoused  before  or  after  them  (z). 

has  not,  like  a  factor,  the  possession  which  is  necessary  to  give  him 
a  hen.  If  he  seU,  and  the  goods  are  delivered  to  him  for  the  u.e 
of  his  employers,  his  possession  is  theirs  ;  and  if  he  have  paid  money 
on  their  account  without  direction  from  or  notice  to  them,  he  cannot 
claim  a  hen  for  the  outlay  (a).  But  if  a  broker  advance  money 
and  give  acceptances  on  the  credit  of  goods  lodged  in  his  hands  by 
consignees,  the  owner  cannot  claim  them  without  both  payin-r  his 
advances  and  indemnifying  him  against  the  outstanding  bills,  in 
respect  of  which  the  mere  counter  acceptances  of  the  owner  will 
not  be  suflicient  indemnity  (6).  And  if  he  accept  bills  for 
merchants  akeady  indebted  to  him  on  a  running  account,  on  the 
merchants  undertaking  to  assign  him  a  cargo  of  which  they  are 
consignees,  he  has  a  lien  on  the  cargo  for  the  general  balance  due 
to  him  from  the  merchants  (c). 


^D   81  Bumpheri,,   M'Clel,   &    Y.    173.    188;   Spears    v.   Hartky, 


Esp.  81. 


Lord 
Hartley,  3 


46o!  4^?""^"*  ^'  ^'^'•'"°"'  ^  ^*°-  *  %•  55.    See  Dresser  v.  Bosanquet,  4  B.  &  S. 

{X)  Bowman  v.  Malcolm,  11  Mee.  &  W.  833,  per  Paeke.  B. 

(y)  67  &  58  Vict.  c.  60,  s.  499. 

(«)  Re  Catford,  71  L.  T.  584. 

(a)  See  Barir^  v.  Corrie.  2  B.  &  Aid.  137  ;  Ourney  v.  Sharp.  4  Taunt  242. 

(h)  Pultney  v.  Keymer,  3  Esp.  182. 

(c)  Exp.  Barber,  Be  Evans,  3  Mont.  D.  &  De  U.  174. 


insurance 
broker. 
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him  m  that  character  for  the  premiums  paid  thereon,  and  also  for   66^670 

A  broker  who  effects  a  policy  by  the  direction  of  an  a^ent  (  f ) 
without  notice  that  he  is  not  the  principal,  has  a  lien  as  aglb  t  th t 
real  pnncipal ;  and  may  apply  in  satisfaction  of  that  balance  mont 

r  nW  "  f'  r^'''  "'  "'"  ^'^''^  "'  «^*«^  -*'<=«  of  the  right  of 
the  prmapal :  because  the  broker  gave  credit  to  his  immfdiate 
employer  as  the  real  owner  of  the  goods.    And  the  brhen  o1 

prmcipaJ  (g)  For  the  same  reason,  a  broker  who  buys  goods 
under  the  direction  of  an  agent,  without  notice  of  the  agency  W 

^oney(A)  And  a  purchaser  who  buys  from  a  factor,  without 
no^ice^that  he  is  so,  has  a  lien  for  his  general  balance  due' from  the 

wit?no^  *  ^7^f  ^^""''  *  P""*'^  ^y  *^«  direction  of  an  a^ent 
with  notice  of  the  agency,  he  has  no  lien  upon  the  proceeds  for 
his  general  balance  (A.)  against  the  agent,  because  it  ifc  ear  tha 

d  t"-"t tTr  ''1^  f  T"P^^'^  P'°P«^*^  f-  ^-  °-  private 
ou  the  policy  (Z).  And  the  principal,  or  his  assignee  cannot 
dit:  ff  *'"•'""  i*'^-''^^'^^'  "  *^«  ^-*-  be  SedTa 
dered  to  be  holdmg  as  the  servant  of  the  factor,  and  will  be 
:S(LV^^^^°  "  *'^*  '''''''-'  '''   '''  fact;r's  claim  Je^ 

670.  A  banker  or  other  person  who  has  advanced  money  on  a  L,Vn  nf 
irmTvTb"  '"  *T*^'  ^  ^"*  ^«^  *^«  accommLtion  Ske^^^ 
'  onejt  r^^^^^  '^  ^""^''*"°'  ^^*-°  *^«  bill  or  anv  glTrd  ° 

'oney  m  the  hands  of  the  discounter  or  lender  belonging  to  the  "dvanceson 

°  bills. 

W  tfeifi«on  V.  Oulhrie,  2  Bing.  N.  C   755 

(*)  fayfor  v.  Kymer.  3  B.  &  AA  320. 
^.  clS.7T.-Kr'  '  ^-  ^-  '^'  "• '  *'-^^  -  -0-^.  7  T.  R.  361.  „. ;  Oe,^e 

(I)  Sn^k  r.  DavHism,  2  Camp.  21S. 
(">)  J^an  V.  SA,;Sfner,  2  East,  523. 
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Paragraph  person  accommodated,  to  answer  the  outstanding  bill,  or  until  a,. 
mdemnity  be  ,'iven  against  it,  although  the  remedy  on  the  bill 
.tself  be  barred  by  the  Statute  of  Limitations  (n) ;  and  althou.h 
at  the  time  of  acceptance,  the  person  accommodated  had  committed  a 
secret  act  of  bankruptcy  upon  which  he  was  afterwards  adjudicate.! 
bankrupt  (o).  And  the  acceptor  has  been  allowed  to  retain  the  full 
amount  of  bills  accepted,  where,  after  thev  fell  due  and  before  an 
act  of  bankruptcy  by  the  drawer,  the  holders  of  the  bills,  in  order 
to  relieve  the  acceptor  from  responsibiUtv  (which  intention  wa> 
proved),  deUvered  up  the  bills  to  him  on  parent  of  a  composition 
on  the  ground  that  the  bankrupt  and  his  assignees  had  received  the 
tull  benefit  of  the  discharge  of  the  bilL,  .nd  that  the  compositio,, 
was  made  for  the  relief  of  the  acceptor  (p). 

\\here  property  has  once  been  appropriated  to  the  payment  „i 
bills  though  the  appropriation  was  for  the  benefit  of  the  acceptor 
the  holder  of  the  bills  has  an  equity  in  case  of  the  bankruptcv 
(whether  it  be  a  judicial  bankruptcy  or  not  (j);,  of  the  principai 
debtor  and  the  person  indemnified,  to  the  benefit  of  the  contract 
between  them,  by  virtue  of  which  he  is  entitled  to  a  specific 
a,  jhcation  of  the  fund  in  discharge  of  the  bills  (r).  Such  an 
ixppropriation  overrides  the  general  lien  of  the  depositee  upon  the 
property  deposited.  It  has,  however,  been  doubted  whether  a 
specific  appropriation  can  be  made  when  the  general  lien  has 
once  attached  (s) ;  and  it  is  submitted  that  for  the  purpose  of 
raising  an  equity  in  favour  of  the  bill  holder,  it  cannot,  as  he  h- 
not  paid  his  money  on  the  credit  of  such  an  appropriation.  AVhere 
there  is  a  direct  contract  with  the  biU  holder  for  the  application 

oiSvTlien  h,^fTw  1  5'  '"'"'■    ■  '"..r^'  "'^"y^  t^l'es  the  bill  indors.d.  hu  m 

12^Ea™^  "■•  ^'"'^'  '  T-  «•  '"  =  P*--  ^^  Ellenbobouoh  in  Willis  v.  Free,na„. 
ip)  Stonehouse  v.  Head,  3  B.  &  C.  669. 
((/)  Powles  V.  Uargreaves,  3  De  G.  M.  &  G.  430. 

O  B^  D''^6n"'F/^^;^''*:?'o''fe.l?^.'^3*3'  ^^^-Exp-Dever,  Be  Sum  (.W.  2)  14 

U .Th.'r^h    T  ^''T'^'t  ^  «•  &  J-  208 ;  Bank oflreUindv.  Perr,>.  1 .  R  7 E.. 

4 ;  The, City  Bank  v.Luche,  L.  R.  6  Ch.  773 ;  Banner  v.  Johnston  L  R  5  If  L  15^ 

4Ch%3^LZ'^rtT^^f^'''^J^''^  S<oc*Co..  Exp.  AUiance  Bank,  l  It. 
F^^'  Sml^f    Z  pT'i"  ^V^  ^'i-.'^  •  Trimingham  v,  Maud.  L.  R.  7  Eq.  201; 

V.  Pe^y.  L  R.  7  Ex.  li         '      '^'  ^^'''""''''  ^  »•  8  Ch.  965  ;  Bank  of  IrdZi 

hJtUZTtomo?iZ\n?!'J"%  '^^^'  ^^^"^  Hatherley  ;  in  which  it  was  proved  to 
a  brokers  Cck  for  ^1      *?*t  "t  ^^«'P°°'.  ^^'^^  ^  »  merchant  puts  cotton  mKo 

acceptances.      *   ^""^  °^  ^""^^  ^"•*""  ^^^  ^'^  apphed  by  the  broker  to  meei  ik 
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ofjhe^property.  he  of  course  claims  independently  of  such  an   ^^, 

The  drawer  of  bills,  who  has  made  such  a  deposit  for  the     '^^'^ 
.ndemmty  of   he  acceptors,  camiot  intercept  this  equky  of  the  bH 
holders  by  settmg  up  a  lien  on  the  deposited  property  in  respect  o 
a  bss  to  h,m,  occasioned  by  the  improper  deL^s  oi  ZI^^'l^l 
«-,th  other  property  deposited  for  the  purpose  of  meetS Te 
acceptances  on  his  account  (m).  uicetmg  tneir 

customer,  unless  there  be  evidence  that  the  deposit  was  made  Ide  "'  °"'^"'«'- 
special  circumstances  (y),  or  for  special  purpois  which  woninTl 
■t  out  of  the  general  rule  (587) ;  and'the  Z^^t^r^J^ 
ba^ruptcy^  by  virtue  of  the  lien,  may  sue  the  d^w.r  of  Si  " 
so  deposited  which  are  payable  to  the  bearer  (^).  And  the^me 
pnnciple  applies  to  cash  paid  into  the  account  of  an  overdrTn 
customer,  although  such  cash  may  in  fact  not  be  his  b^t  tie 
property  of  another  for  whom  he  is  merely  agent.  The  me"e  ffct 
hat  the  customer  is  a  professional  stock  broker  will  not  put  the 
bank  on  enqmry  as  to  whether  moneys  paid  in  by  him  are  Hs  own 
moneys  or  the  moneys  of  his  cUents  (a)  "n  are  ms  own 

redit  of  which  the  security  was  placed  be  in  favour  of    the 

^tomer    If  another  account  between  him  and  the  banker  be 

deficient  (&);    and  the  application  by  the  bankers  of  th.  1 

advanced  to  the  <.scount  o'f  particulaf  bill!,  Sl^^t  aff  c^thTleT 

foMhe.  general  balance  upon  other  securities  remaining  in  th^r 


^it)  See  ^xp.  Copelan^.  3  Deac.  &  C.  199;  E.p.  Brou..  Be  Waru^k.  2  Jur. 
(u)  Exp.  Carrich,  2  De  G.  &  J.  208. 

33  L  J.  Ch.  51.  The  oLrv"  i"o'f  SDEB^.t^V  '^-  ^^k^"''^  \  ^'^i^^' 
Uken  to  imply  that  the  deposit  of  a  convevMce  of  i«mi'.-  \^  '"^-  ^"^^  ^^" 
would  be  subject  to  the  customary  lien  ^  but  it  mnV  h  'u}  f  T""'^  ^^ich 
intended  to  make  a  distinction,  th7limks'ofwh;nhT^  i  ■'".°"''*^'?  ^''^*'»«'  **  «"« 
and  without  even  suggestTng  the  S^tk  of  ft  ^^  » '°/'5'"'*  *^ 
fimnee  Corporation,  [m2]  2  Ch   416.       ^  ®^  ^'^  ^^*^  ""^   Globe 

(»)  See  Re  European  Bank,  L.  R.  8  Ch.  41. 

(2)  Scott  V.  Franklin,  15  East,  428. 

(o)  Thomson  v.  Clydesdale  Bank,  [1893]  A.  C.  282. 

(i)  Joardaine  v.  Lefwre,  1  Esp.  65. 

(c)  Davit  V.  Bomher,  5  T.  R.  488. 
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Paragraphs 

672—673 

Banker's  lien 
<ioeH  not 
apply  whrrc 
property  onl^ 
add  by 
customer 
as  trustee. 

Banker's 
lien  does  not 
apply  to 
property 
deposited 
by  way  of 
security  for 
specific  sum. 


OP   UENS.  [part  „f 

672.  But  a  banker  has  no  lien  which  enables  him  to  set  off  , 
debt  due  on  the  customer's  private  account  against  a  balanci' 
standing  to  his  credit  on  a  trust  account  (d). 

678.  And,  moreover,  where  a  poUcy  was  deposited  to  secure  , 
specific  sum,  it  was  held  that  the  general  lien  was  thereby  displace,] 
so  far  as  that  policy  was  concerned,  and  that  the  charge  was  limited 
to  the  specific  debt  (e). 

(d)  Exp.  Kingaton,  Re  Qrota,  L.  R.  6  Ch.  632. 

(e)  Re  Bowes,  Earl  ofStrathmore  v.  Vane,  33  Ch.  D.  686  •  and  see  »!«,  li-  i^ 
Mme  y.  Sheffield  Union  Banking  Co..  64  L.  T.  746.  •  Md  see  also  Hofafe„. 
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LIEN 
.h«  to  be  done  .ccordtag  a,  may  X  Luh?         °'  "'""^ 

»*r  the  «.°mTLt  £rd';r  "r  '-^'^ 

found  .bat  the  p„.haeer  had  .:^""o'.  ^  Z  .UuTt^ 
tenant,  it  wae  held  that  the  mortgagee  was  L  Csto"  of  f 
pe.on  making  tte  impro^menta  Lm  the  mlT  otj^ 

rrh:'t:srar:r:s--ort::i::7trr' 

oa.e  eovenantmg  for  payment  of  the  mortgage  money  and 
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subject  to  an  agreement  between  the  mortgagee  and  tlio 
assignee  tliat  tlie  former  might  have  a  reassignment  of  the 
mortgage  on  payment  of  principal  and  interest  due  thereon, 
and  the  mortgagee  afterwards  made  payments  tinder  his  cove- 
nant, it  was  held  that  he  was  entitled  to  a  lien  therefor  as 
against  the  mortgagor  (6).  A  mortgagee  has  no  lien  for  money 
paid  by  him  for  taxes  on  the  mortgaged  lands  or  for  money 
paid  to  redeem  from  a  sale  of  taxes  when  the  mortgage  was 
the  result  of  a  fraudulent  transaction,  and  held  to  be  abso- 
lutely void  as  against  the  owners  of  the  land  (c). 

A  Building  and  Loan  Company  advanced  money  to  an 
illiterate  woman  for  the.  purpose  of  aiding  in  the  construction 
of  a  house  to  be  erected  upon  lands  mortgaged  to  it  to  secure 
the  loan.  The  mortgage  contained  no  provision  for  advances  to 
contractors,  etc.,  as  the  work  progressed  beyond  the  follo«ving : 
"  and  it  is  hereby  agreed  between  the  parties  hereto  that  the 
mortgagees  their  successors  and  assigns  may  pay  any  taxes,  rates, 
levies,  assessments,  charges,  moneys  for  insurance,  liens,  costs  of 
suit,  or  matters  relating  to  liens  or  encumbrances  on  the  said 
land,  and  solicitors'  charges  in  connection  with  this  mortgage, 
and  valuator's  fees,  together  with  all  costs  and  cli  <  ;es  which 
may  be  incurred  by  taking  proceedings  of  any  nature  in  case  nf 
defe-'t  jy  the  mortgagor,  her  heirs,  executorj,  administrators,  or 
assigns,  and  shall  be  payable  with  interest  at  the  rate  aforesaid 
until  paid,  and  in  default  the  power  of  sale  hereby  given  shall 
be  forthwith  exercisable.  And  it  is  further  agreed  that  monthly 
instalments  in  arrears  shall  bear  witness  at  the  rate  aforesaid 
imtil  paid."  In  a  suit  for  redemption  it  was  held  first  that 
the  clause  in  this  mortgage  did  not  justify  the  mortgagees  in 
making  advances  to  contractors  and  persons  supplying  material 
without  the  express  order  of  the  mortgagor.  Secondly,  that  the 
mortgagees  ought  not  to  have  recognized  an  order  in  favour  of 
the  contractor  for  the  total  amount  of  the  loan  when  they  knew 
that  the  cbntractor  had  not  completed  his  contract  and  was 
therefore  not  entitled  to  the  money  when  the  order  contained 

(6)  Fleming  v.  Palmer  (1866),  12  Gr.  226. 

(o)  Graham  y.  British  Canndian  Loan  and  Inrentment  Co.  (1898),  12  Slan. 
L.  R.  244.  See  as  to  bona  fide  payment  to  redeem  land  sold  for  tazei,  Wiley  v. 
L^dyard,  poftf  p.  932or. 
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no  name  of  a  witness  and  nhowed  that  the  mortgagor  was 
u  able  to  s.ga  her  name.    The  payment  having  been  Le  by 

nt^torTT  t  '/r'''  company  supplying  material  to  the 
contractor  for  the  budding  without  the  express  authority  of  the 

m   '^^  °»«^g««e  and  attempted  to  enforee  -t  against  the 
mortgagor  the  transaction  was  declared  fraudulent  as  against 

LSX  ^"'  '"'  "^"^^^  ''  "^  '^-^'  --^- 
A  mortgagee  paying  off  a  prior  execution  has  a  lien  therefor 
agaj^st  subsequent  execution  c^ditors  (e).  A  mortgageeX 
become  the  purchaser  of  the  equity  of  redemption  at  a  sale 
under  execution,  but  only  on  condition  that  he  gives  to  the 
mortgagor  a  release  of  the  mortgage  debt.  s.  32  of  the 
Execution  Act  (/). 

(32)  A  mortgagee  of  lands  and  tenements  so  sold,  or  the 
heirs  or  assigns  of  the  mortgagee  (being  oi.not  being  plaintiff  or 
defendant  in  the  judgment  whereon  the  writ  of  execution  under 
which  the  sale  takes  place  as  issued),  may  be  the  purchaser  at 
the  sale,  and  shall  acquire  the  same  estate  interest  and  rights 
hereby  as  any  other  purchaser,  but  in  the  event  of  the  mortgagee 
becommg  the  purchaser  he  shaU  give  to  the  mortgagor  a  release 
of  the  mortgage  debt,  and  if  another  person  becomes  the  purchaser 
and  If  the  mortgagee  enforces  payment  of  the  mortgage  debt 
agamst  the  mortgagor  then  the  purchaser  shall  repay  the  debt 
and  interest  to  the  mortgagor,  and  in  default  of  payment  thereof 
withm  one  month  after  demand  the  mortgagor  may  recover  the 
debt  and  interest  from  the  purchaser  and  shall  have  a  charoe 
therefor  upon  the  mortgaged  lands  (g).  ° 

Section  28  of  the  Act  respecting  the  Heir  Devisee  and  As- 
signee Commissioned)  declares  that  any  mortgage  incumbrance 
or  hen  created  by  the  nominee  of  the  Crown  on  lands  for  which 
the  patent  has  not  been  issued  may  beregistered  and  shall  have  the 
same  force  and  effect  and  no  other  as  if  letters  patent  had  before 

(d)  Blaeh  y.  Biebert  (1907),  38  S.  C.  R.  557  (Manitoba). 
(«)  Irutt  and  Loan  Co.  v.  Cathbert  (1868),  14  Gr  410 
(/)  R.  S.  O.  (1897),  c.  77. 
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the  execution  of  such  instromenl  been  issued  iu  favour  of  tiie 
grantor.  Under  thia  provision  the  mortgagor  and  mortgagee 
have  all  the  rights  and  liabilities  as  between  themselves  that 
they  would  have  if  the  freehoM  were  actually  vested  in  the 
mortgagor  (t). 

Where  a  party  executing  a  document  cannot  read  or 
write  except  to  sign  his  name,  even  when  the  document  is  in 
his  own  language,  it  is  held  not  to  be  executed  when  there  is 
either  (i.)  a  request  that  the  document  shall  be  read  by  the 
party  putting  it  forward  which  is  refused,  (ii.)  when  it  is  mis- 
read, or  (iii.)  where  the  contents  are  misrepresented  (A). 

In  an  action  for  a  declaration  that  plaintiff,  the  widow  of 
John  Currie.  sen.,  deceased,  was  entitled  to  a  lien  or  chaise  on 
certain  land  for  moneys  paad  by  her  in  satisfaction  of    ii 
mortgage  made  by  him  thereon,  and  for  sale  of  land  in  default 
of  payment,  it  was  held  that  in  respect  of  permissive  waste, 
plaintiff  is  not  impeachable.    As  to  voluntary  waste,  plaintiff 
appears  to  have  cut  and  sold  a  considerable  quantity  of  timber 
and  cord-wood  not  in  ordinary  course  of  clearing,  which  was 
fixed  at  $250.  and  with  wliioh  she  should  be  chained.    Plaintiff 
held  entitled  to  j  idgment  declaring  her  entitled  to  a  Uen  on  the 
land  for  $510,  or  so  much  less  as  may  be  found  due  to  lier 
upon  the  reference  if  defendant   desire   a  reference  and  to 
sale  in  default  of  payment.    Further  directions    and   costs 
reserved  (/).     See  also  NeU  v.  Almond  and  Price  v.  Wade  ma 
p.5260.  ^    ' 

Definitions, 

In  Ontario  the  following  definitions  have  been  provided  by 
the  act  respecting  the  law  and  transfer  of  property. 

"Mortgage"  shall  include  every  instrument  by  virtue 
whereof  land  is  in  any  manner  conveyed  assigned  pledged  or 
charged  as  security  for  the  repayment  of  money  or  money's 
worth  and  to  be  reconveyed  reassigned  or  released  on  satisfac- 
tion of  the  debt  (m). 

(t)   Wutmn  T.  Lind$ay  (1879),  27  Or.  253;  6  O.  A.  R.  609. 
(fe)  Letoumeau  r.  Carbonneau  (1904),  35  S.  C.  R.  110,  on  appeal  from  the 
Temtonal  Court  of  Yukon ;  Ma'eoIm$on  v.  Maleolmton  (1904),  3  O  W  R  324 
(J)  Currie  y.  CurrU  (1910),  5  O.  W.  R.  389. 
(w)  R.  S.  O.  (IS97),  c.  119,  g.  1,  gub-8.  2. 
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who^  favour  any  such  conveyance  aasignnient  pledge  or  cha  J 
as  aforesaid  la  made  or  transferred  (o)  ^ 

Zt^Z^^lZ'''''^''f^-    "^"'^"  -^•^'l-  tenements 
other  butdtr  '"";'  "  -corporeal;  and  houses  and 

other  buildings :  also  an  undivided  share  in  lan^^  (o)    "  Convav 

other  assurance  and  covenant  to  surrender  .ade  by  deed  on  a 
sa^  mortgage  demise  or  settlement  of  anj  property  or  on  any 
other  dealing  with  or  for  any  P«.perty  and  -'Lvey "  has  I 
meaning  corresponding  with  that  of  conveyance  (r)  -Mort 
gage"  inc  udes  any  charge  on  any  preperty  for  securing  mtey 
or  moneys  worth,  and  "mortgage  money''  means  money  or 

anTI^ZfT"'''*"^^^^^'''^"'*'*-^^^^-"'^^^^^^^^^^ 
any  person  from  time  to  time  deriving  title  under  the  original 

:2Tr  T'^'^  ''  "'""  *  "^°"S«««  accordingTh^ 

gagee     includes  any  person  from  time  to  time  deriving  title 
under  the  mortgagee  («).  "*»  wwe 

A  testator  after  devising  «  all  that  I  possess  to  be  disposed 

queathed  to  his  two  sisters   "all  my  chattels  and  movabS^ 

note  .  and  in  case  any  one  of  my  said  sisters  should  die  leZ 
me.  I  will  and  bequeath  the  ^id  chattels  monies  and  no^f  t^ 
he  survivor"    Part  of  his  estate  consisted  of  a  mortg;e  f^ 

peSlTd       T''  ''^  '  ^^^  ^^  •'"^  ^'  "'«  piecesTlald 
specifically  devised  or  sold  by  him  in  his  lifetime.     It  was 

(»)  8ub-».  3. 
(o)  Snb-i.  4. 

(S)  8nb-«  2. 
{»•)  Sub-a.  3. 
(0  Be  M'Millan  (1902),  4  O.  L.  R.  415. 
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held  that  the  iportgage  passed  under  the  above  l)equest  as  a 
chattel  (0.  "  Incumbrance  "  includes  a  mortgage  in  fee  or  for 
a  less  estat*',  and  a  trust  for  securing  money  and  a  lien,  ami 
•  charge  of  a  portion  annuity  or  other  capital  or  annual  sum, 
•nd  "  incumbrancer "  has  a  meaning  corresponding  with  that 
of  incumbrance,  and  includes  every  person  entitled  to  the 
benefit  of  an  incumbrance  or  to  require  payment  or  discharge 
thereof  («), 

In  an  action  in  rem  by  the  builders  of  a  ship  to  enforce  a 
mortgage  thereon,  given  to  them  on  account  of  the  contrac 
price  for  its  construction,  the  owners  for  whom  the  ship  was 
built,  may  plead  as  a  defence  pro  tanto  that  the  ship  was  not 
constructed  according  to  spepifications  and  claim  an  abatement 
of  the  price  in  consequence  of  such  default,  and  that  the  loss 
in  value  of  the  ship  at  the  time  of  delivery,  attributable  to 
such  default,  should  be  deducted  from  the  claim  under  the 
mortgage  (x). 

An  iastrument  securing  repayment  of  a  sum  of  money  to 
be  paid  by  annuities  is  a  mortgage,  and  the  mortgagee  is 
entitled  to  the  usual  remedies  of  foreclosure  and  sale  (y). 

An  alleged  oral  agreement  to  repay  the  whole  of  the 
principal  by  lumber  was  not  upheld  in  face  of  the  written 
covenant  to  pay  in  lawful  money  («). 

Thus  a  deed  made  to  a  party  advancing  money  to  carry  out 
the  purchase  of  the  land  who  was  to  convey  to  the  purchaser 
on  repayment  was  held  to  be  a  mortgage  (a).  The  payment  of 
interest  or  the  inadequacy  of  the  purchase  price  will  raise  a  pre- 
sumption that  the  transaction  wos  intended  to  be  a  mortgage  (6). 

M.  desiring  to  provide  for  the  support  of  a  daughter  E., 
conveyed  land  to  his  son  S.,  and  took  from  him  a  bond  and 
mortgage  conditioned  for  her  support.  The  mortgage 
contained  a    proviso    that    S.    should    well    and    truly  ami 

(0  8Db-«.  4. 
(u)  Sub-g.  5. 

(«)  Bow, M'LuugMau  -ind  Co.  v.  The  Camotun,  B.  C.  R.(1908), 40  8. C.  K.  418. 
(y)  CredU-Foneier  v.  Arulreu!  (1893),  9  Man.  L.  R.  65;  SoekeU  v.  Boekell 
(1902),  1  O.  W.  R.  309. 

(«)  MoOHey  v.  Proiiaeial  Truri  Gmpany  (1904),  3  O.  W.  B.  387. 
(«)  liobiiuon  V.  Cki$holm  (1894),  27  X.  8.  R.  74. 
(6)  liuilen  V.  Ilenimck  (1862;,  9  (it.  202. 
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m^nUin  E..  Mid  Mhe  left  the  homo  of  S..  and  wa.  harboured 
.nd  .upportad  by  the  plaintiff,  who  alao  took  out  Z^^f 
ach^a^t^on  to  M.'.  estate.  Held,  that  the  transaction  Ld 
mn^     sJ^K.'  TT=    '"'*  ^°"^^^"™  ^^  accordingly 

ror  ^O^irot'Je^tll^^^^^  '''^-'  ''  '--^^ 

^.fcL    i    .  cnarges  for  |30n,  was  oouveyod  to  the 

defendant    m    consideration    of   his  paying    $140    due    for 

i::  oniTbT'r  *'r"^«^«^'  '^^  ^^'  -'-*  -^  -^'^^  - 

aeon  had  been  hrought.    The  costs  of  <  Ve  action  were  paid  by 

deed,  though  absolute  in  form,  was  intended  as  a  mortgage 

allowed  the  plaintiff  to  redeem  (d).  mortgage. 

On  the  other  hand,  when  the  deed  was  absolute  in  form 

that  i^nf '"'""'n?  ^^°''"''  ""'^  '^«  ^"^'^  ''^^^  PO--«on. 
that  inference  will  be  rebutted  (e). 

to  w!)l'  ^^r!  "°"*  '°  '^'•'^"■^  *  ^««^  •^'''^'«t«  «n  it"  fee 
1„7  Ti"^"^  "^  "  '°°'^«^««  ""^^'  ^^«  «-id«°ce  of  such 

rrch^  t^r^r  '^^^^'  "^^^  ^^°^^-^^^'  ^^^  --- 

inJnH«^^!  ""'  °'  *  conveyance  absolu^*  in  form  of  a  sale  but 

ft.      T-  ''r"  '  "^''  ''  '^P"'^^"  ''  *h'^  ^^'  intention 
of  the  parties  determines  whether  it  is  a  mortgage  or  not.     If 

he  real  intention  of  the  parties  be  that  there  shall  be  an 

absolute  sale  subject  to  the  right  to  repurchase  the  estate 

hdd   to  theu:  bai^ain.      If  the  real   intention  is  that    the 

aZn      n  i  .     'T^''  '^  '  '^^""*^  '"^'y-  then  the  trans- 
action wUl  be  deemed  to  be  a  mortgage  (g). 

(<•)  Kinney  v.  .Vrfanwn,  40  N.  S.  R.  258 
(d)  Beaton  v.  Wilbur,  S  N.  B.  Eq.  309 

y)WMieken  v.  Ontano  Ban*  (18!»2).  20  8.  C.  R  r.4f< 
O809)  4  xe„.  L.  R. .  ^,^  ,.  i;S.VE'^rB'2?,/„   ,=  i^r-r/.t^'^ 
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On  making  an  advance  of  money  it  is  not  competent  for 
the  lender  to  bargain  for  the  purchase  of  the  property  in  case 
of  default,  and  the  mortgagee  will  not  be  allowed  at  the  time 
of  the  loan  to  enter  into  a  contract  with  the  mortgagor  for 
the  purchase  of  the  lands  at  a  fixed  price  in  case  of  default 
in  payment  (A). 

In  Ahell  V.  Pm-ter  (1910),  12  W.  L.  B.  470,  it  was  held  that 
the  lien  was  Ljt  lost  owing  to  plaintiffs  having  acquired  a  title 
by  possession. 

(ft)  FaUon  v.  A'««wan  (1868),  12  Gr.  388. 
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Salure  of  Mortgagee's  rights 
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of  timber  (rf),  and  even  the  cutting  of  underwood  at  unaeasonabl. 
times,  or  such  as  is  of  improper  growth  for  cutting  (e).    But  as' 
underwood  is  treated  as  the  ordinary  fruit  of  the  land,  the  cutting 
of  It  by  the  mortgagor,  though  insolvent,  and  even  though  it  be 
expressly  included  in  the  security,  will  not  be  prevented  if  it  b^ 
done  at  seasonable  times  and  in  a  husbandlike  manner.     Where 
however,  the    mortgagor  had  been  made  a  bankrupt,    it   was 
prevented  by  Lord  £Won,  on  the  ground  that  the  mortgagees 
right    was    to    have    the    estate    left   as  it   was   at    the   date 
of  the  bankruptcy,  and  to  prove  for  the  rest  of  the  debt(n- 
though  he  afterwards  gave  the  reason  that  it  was  in  the  interval 
between  the  bankruptcy  and  the  appointment  of  assignees,  when 
there  was  no  one  to  exercise  a  control  over  the  property. 

676.  The  holder  of  a  bottomry  bond  may  also  arrest  the  ship 
after  the  voyage  but  before  the  bond  falls  due,  on  the  allegation 
that  she  is  about  to  leave  the  kingdom,  or  of  an  intention  to 
discharge  the  cargo ;  but  it  will  be  at  the  risk  of  costs  if  no  cause 
existed  {g). 

677.  A  railway  company  or  other  public  company  cannot  '  ike 
possession  of  mortgaged  land  under  the  provisions  of  the  L.ads 
Clauses  Consolidation  Act  (/*),  (which  enables  the  promoter,  to 
enter  upon  and  use  lands  upon  depositing  compensation  in  the 
bank  and  giving  a  bond),  without  providing  for  the  interest  of  the 
mortgagee,  as  well  as  of  the  mortgagor ;  the  former  being  entitled 
to  the  secunty  of  the  land,  and  to  have  it  protected  against  the 
acts  of  strangers,  though  he  has  not  yet  obtained  any  ri^ht  to 
take  possession.     And  the  mortgagee  will  not  be  bound  by  a 
valuation  and  other  proceedings  purporting  to  be  taken  under  the      i 
Act,  but  without  his  concurrence  or  service  of  notice  of  the  pro-      ' 
ceedmgs  upon  him  ;  though,  if  the  company  have  so  dealt  with  the      I 
property  as  to  render  it  difficult  to  re-va!ue  it,  they  will  not  be 
allowed  to  insist  upon  a  new  valuation  (»).  I 

678.  The  mortgagor's  trustee  in  bankruptcy  will  not  be  allowed 
to  afiect  the  nghts  of  an  equitable  mortgagee  of  a  lease,  b.- 
disclaiming  under  s.  55  of  the  Bankruptcy  Act,  1883,  and  s.  13  of      I 

\mKZf°^-  ''•  ^^'^'  »  Dick.  75,  and  oases  there ;  Cox  v.  OoodfeOow  8  Ves.  I 
lOo,  note ;  H^pptaUy  v.  Spencer,  6  Mad.  422  ;  Humphreys  v.  Harr^lJ^  V  W  I 
581 ;  per  Lord  Habdwicke.  in  Farra,U  v.  Loval.  3  Atk.  723    Z^iobam  "  V  C         I 

(e)  Per  Lord  Eldon,  Hampton  v.  Hodges,  8  Ves   105  I 

{g)  The  Jane,  I  Dods,  Ad.  461 ;  The  Eudora.  4  P  D  :'08  I 

(A)  8  &  9  Vict.  c.  18,  s.  85.  I 
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the  Act  of  1890;    but  will  be  ordered  to  assign  the  lease  to  the     Para^pH 
mortgagee,    on    having    a    proper    indemnity  (A).     Where    the        ^'8 
mortgagor  ,9  assignee  of  the  lease,  and  not  original  lessee,  and  the  bankruptcy 
mortgage  is  a  legal  mortgage  by  way  of  assignment  of  the  entire  Zlr^\ 
term,  the  trustee  cannot  disclaim,  as  he  is  not  bound  by  tkJ^'' 

Where  the  trustee  applies  for  leave  to  disclaim,  and  a  mort^a-ee 
does  not  appear  at  the  hearing  of  the  application,  the  court  will 
order  that  tne  mortgagee  be  excluded  from  all  interest  in,  and 
secunty  on,  the  property,  unless  he  shall  by  a  short  date  declare  his 
option  to  take  a  vesting  order  in  the  terms  of  sub-s.  (6)  of  s  55  of 
the  Act  of  1883  (m).    As  a  general  rule  a  vesting  order  will  onlv  b 
made  on  condition  that  the  mortgagee  will  take  the  lease  subject, 
not  only  to  future,  but  also  to  past  liabilities  to  the  lessor.    But 
mid-  special  circumstances  (n),  the  court  is  empowered  by  s    13 
of  tK.  bankruptcy  Act,  1890,  if  it  thinks  fit,  to  modify  the  terms 
prescribed  by  the  provision  in  sub-s.  (6)  of  s.  55  of  the  Act  of  1883 
so  as  to  make  the  person  in  whose  favour  the  vesting  order  is  made! 
subject  only  to  the  same  liabilities  or  obligations  as  if  the  lease 
had  been  assigned  to  him  at  the  date  when  the  bankruptcy  petition 
was  filed,  and  (if  the  case  so  requires)  as  if  the  lease  had  comprised 
only  he  property  comprised  in  the  vesting  order  ;  and  in  a  proper 
case  the  vesting  order  will  include  the  whole  of  the  property  in  the 
ease  although  not  m  the  mortgage  (o).    Moreover,  it  is  open  to  the 
lessor  to  take  the  initiative ;  and  where  the  mortgage  is  made  by 
way  0  sub-demise,  the  court  will,  on  the  lessor's  application,  exclude 
a  mortgagee  from  all  interest  in  the  property,  unless,  within  a  limited 
ime  he  accepts  a  vesting  order,  which  subjects  him  to  all  the 
habihties  which  the  bankrupt  was  subject  to  under  the  lease  (p) 
And  where,  m  order  to  escape  this  liability,  the  mortgagees  by 
jub^emise  assigned  their  sub-term  to  a  man  of  straw  as  trusti 
for  themselves,  it  was  nevertheless  held  that  they  must  accept  a 
vesting  order  or  lose  their  security  (j).    If,  before  the  intervenLn 
of  the  mortgagee,  leave  has  been  given  to  the  trustee  in  bankruptey 
to  disclami,  the  mortgagee  should  apply  for  an  order  to  stay  pri 
eeings  pending  an  appeal ;  as,  if  the  disclaimer  be  once  executed 
the  lessor's  title  will  be  complete,  and  the  mortgagee's  remedy  Sli 

(*)  Exp.  Buxton,  Re  MuUer,  15  Ch.  D.  289. 
{I)  Be  Oee,  Exp.  Official  Beeeiver,  24  Q.  B  D  66 
(m)  Re  Parker  and  Parker.  (No.  1).  Exp.  Tu^ualul.  14  Q.  B.  D.  405. 
1   Re  Walker,  Exp.  Mills  64  L    T  O  R  70-)      or,.         ,  „. 
Brothers  Ltd.,  [1905]  1  KB.  736         *         ^^     ^^  ^"'^  ""^  ^«'*'  ^'P-  Savitt 
(o)  Re  Holmes,  Exp.  Aahworth,  [1908]  2  K.  B  812 

i^plon,  [1901]  2  K.  B.  628.  ^'u^.  o4  Jj.  j.  k^.  ts.  783.   /fe  Baker,  Exp. 

(?)  Re  Smith,  Exp.  Hepburn,  25  Q.  B.  D.  636. 
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be  gone  (r).    It  has  been  suggested  to  the  present  editors  that  the 
security  of  a  mortgagee  by  sub-demise  will  (notwithstanding  di.s^ 
claimer  by  the  trustee  in  bankruptcy)  be  preserved  to  the  mortgapeo 
by  virtue  of  the  Real  Property  Act,  1845  (8  &  9  Vict.  c.  106,  s.  9) 
although  he  may  have  taken  no  steps  to  stay  proceedings,  and  mav 
even  have  failed  to  appear  at  the  hearing  of  the  trustee's  application 
The  point  seems  never  to  have  been  expressly  decided  in  any  reporteJ 
case ;   but  in  view  of  the  language  of  the  Bankruptcy  Act,  1883 
8.  55,  8ub-8.  (6),  and  of  the  authorities  referred  to  in  the  notes  to 
this  paragraph,  the  present  editors  are  of  opinion  that  the  suggestion 
is  without  foundation. 

679.  The  mortgagee's  right  to  the  preservation  of  his  securitv 
has  also  been  asserted  by  restraining  the  trustees  of  a  turnpike 
road  from  reducing  the   tolls  which  formed   the   subject   of  the 
mortgage  {«).    A  judgment  creditor  may  be  restrained,  at  the  suit 
of  the  pnor  mortgagee,  even  before  the  mortgage  debt  has  become 
due,  from  taking  possessipn  of  the  property  under  the  legal  ri«ht 
acqmred  by  an  elegit  (t).     On  the  same  principle,  if  a  company 
mortgage  a  call  upon  its  shareholders,  and,  before  it  is  received, 
make  another  call,  it  cannot  prejudice  the  mortgagees  by  gettin"  in 
the  second  call  at  the  expense  of  the  first  (m).    The  principle  is  also 
applied  when  the  security  itself  is  the  subject  of  litigation.    The 
liquidator  of  a  company  has,  therefore,  been  restrained,  at  the  suit 
of  a  person  who  claimed  a  lien  for  unpaid  purchase-money,  from 
selling  part  of  the  property,  the  destruction  or  removal  of  which 
would  have  affected  the  plaintiff's  interest  (x). 

(r)  Exp.  DiiUm,  Re  Woods,  3  Ch.  D.  459 ;  Exp.  Sadler,  Re  Hawea,  19  Ch.  D  12' 
(«)  Lord  Crewe  v.  EdlesUm,  3  Jur.  (n.s.)  128,  1061. 
W^'r'^Wo''"  ^'^'^•"°"'  ^  '^'"-  <*•»•>  ^<^10;    Wildy  V.  Mid-Hanta  Rail  Co.,  l(i 

(u)  Re  Humher  Iron.  Works  Co.,  16  W.  R.  474,  667. 
(«)  BUihdy  V.  DciU,  16  W.  R.  663. 
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EIGHT  OF  MOETGAGEE  TO  PEOTECT  SECUEITy 
Unless    the  mortgagor   prove  beyond   all   doubt    that    the 
ands  will  be  ample  security  for  the  mortgaged  debt  after 
the  timber  has  been  cut  the  Court  will  restrain  him  from 
cutting  over  the  whole  land  (a).     Although  a  mortgagor  in 
possession  will  not  be  restrained  from  cutting  timber  for  fuel 
fencing  and  repairs  upon  the  mortgaged  premises  he  may  be' 
restrained  at  the  suit  of  the  mortgagee  from  felling  trees  for 
other  purposes  (J),  and  he  may  be  restrained  at  the  suit  of  an 
execution  creditor(c).    The  jurisdiction  as  to  restraininc.  the 
cutting  and   removal  of  timber  is  not  preventive  only:-the 
Court  may  in  a  proper  case  intejpose  where  the  timber  can 
be  followed.    Where  timber  is  cut  without  any  intentional 
wrong  and  there  is  no  evidence  of  ^nalajides  the  injury  actuaUv* 
sustamed  by  such  cutting  is  the  measure  of  damage  to  the 
mortgagee  of  the  land(rf).    And  so.  where  timber  has  been 
sold  and  removed  the  mortgagee  is  entitled  to  be  paid  by  the 
purchaser  the  price  of  the  timber  8old(e).    Timber  is  within 
the  provisions  of  the  registry  laws,  and  the  registration  of 
a  mortgage  is  notice  to  a  purchaser  of  timber  standing  and 
growing  on  lands  included  in  the  mortgage  (/).    The  remedy 
of  a  mortgagee  against  a  mortgagor  in  possession  or  any  one 
claiming  under  him  who  cuts  standing  timber  on  the  mort- 
gaged premises,  where  such  cutting  will  render  the  security 
msufficient  is  not  limited  to  a  mere  prevention  of  the  mischief 
by  mjunction,  and  where  a  second  mortgagee  in  possession 

(o)  MLean  v.  Burton  (1876),  24  Gr.  134. 
(6)  Bust  T.  llfiU$  (1859),  7  Gr.  UH 

(c)  Waton  T.  CarpenUr  (1867),  13  Gr.  329. 

(d)  WLean  r.  BuHnn  (1S76),  24  Gr.  131. 

(e)  Seott  y.  Votburg  (1880),  8  P.  R.  836. 
(/)  IPDean  v.  Burton  (1876),  24  Gr.  134. 
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had  cut  down   timber  and  sold  it,  and  subsequently  in  an 
action  on  the  first  mortgage  a  sale  of  the  property  proved 
insufficient  to  satisfy  the  amount  thereof  it  was  held  that  the 
second  mortgagee  was  bound  to  account  for  the  value  of  the 
timber  cut  and  removed  by  him  prior  to  the  action  (g).    Where 
the  security  is  scanty  it  is  competent  for  the  mortgagee  himself 
to  cut  timber  on  the  mortgaged  lands  to  satisfy  his  debt  (h). 
An  action  of  trespass  to  vacant  lands  will  lie  by  the  mort- 
gagee thereof.    In  puch  an  action,  after  the  lands  had  been 
vacant  for  many  years,  and  the  mortgagee  had  then  made  an 
actual  entry,  and  was  subsequently  dispossessed,  and  the  lands 
taken  by  a  railway  company  for  the  purpose  of  their  under- 
taking,  the  mortgagee  was  held  entitled  to  recover  the  value 
of  the  land  as  damages  to  be  held  by  him  as  security  for  his 
mortgage  moneys,  the  mortgagor  being  entitled  to  redeem  in 
respect  of  the  damages  as  he  would  have  been  in  respect  of 
the  land  (i).    Mortgagees  out  of  possession  cannot  after  their 
interest  has  ceased  to  exist  maintain  an  action  for  trespass 
and  injury  to  the  freehold  committed  whUe  they  held  the 
title  (k). 

Fraudulent  Preferences. 
Although  a  mortgagee  has  no  right  to  complain  of  any 
subsequent  dealing  with  the  estate  by  the  mortgagor,  there 
is  nothing  to  prevent  him  if  his  claim  is  left  unsatisfied 
from  suing  on  the  covenant  in  the  mortgage  and  proceeding  to 
a  sale  under  execution,  or  apply  to  the  Court  to  remove  any 
subsequent  fraudulent  conveyance  which  interferes  with  the 
realization  of  his  claim  (0-  Mortgagees  of  land  are  not  merely 
by  reason  of  their  position  as  such,  creditors  of  the  mortgagor 
within  the  statute,  13  Elizabeth,  ch.  5,  nor  is  the  mortglge 
debt  a  debt  within  that  statute  unless  it  is  shown  that  the 
mortgage  security  at  the  time  of  the  loan  was  of  less  value 

(g)  M-Leod  v.  Avery  (1888),  IG  Ont.  305. 
(A)  Brethour  y.  Brook  (1893),  23  Ont.  658 ;  21  Ont.  App.  144. 
(»■)  Dalany  v.  Canadian  Pacific  Bailtnay  Co.  (1891)  21  Ont  11 
{k)  Brookefield  v.  Brou»te  (1893),  22  S.  C.  R.  398.    See  also  Doe  and  BaxUr 
V.  Baxter  (1852).  2  All.  (New  Bruns.),  377. 

(I)  Farr  v.  Montgomery  (1880).  27  Gr.  521,  and  poit,  p.  526n. 
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than  the  amount  of  the  loan.  And  where  shortly  after  the 
making  of  a  mortgage  the  mortgagor  otherwise  financially 
able  to  do  so  made  a  voluntary  settlement  on  his  wife  of 
certain  property,  the  value  of  the  mortgaged  property  at  the 
time  being  greatly  in  excess  of  the  amount  of  the  loan,  and 
being  deemed  by  all  parties  to  be  ample  security  and  no 
intention  to  defraud  being  shown,  the  settlement  was  upheld 
although  when  the  mortgage  matured  a  sale  of  the  property' 
for  the  amount  of  the  mortgage  debt  could  not  be  effected  (4 


Lands  taken  by  Railway. 
Where  lands  subject  to  a  mortgage  are  taken  by  a  raUway 
company  under  a  railway  act  the  mortgagee  is  entitled  to 
compensation.    A  mortgagor  does  not  represent  the  mortgagee 
for  the  purposes  of  the  Railway  Act  of  Ontario,  and  is  not 
included  in  the  enumeration  of  the  corporations  or  persons 
who  under  sec.  13.  E.  S.  O.  (1897),  c.  207,  are  enabled  to 
sell  or  convey  lands  to  the  company.     He  can  only  deal 
with  his  own  equity  of  redemption  and  the  mortgagee  is 
entitled  to  have  his  compensation  for  lands  taken  sep^tely 
ascertained  (n).      In    Scottish    American    Investment    Co.  v 
Pnttie(o)  a  railway  company  took  possession  of  certain  lands 
under  warrant  of  the  County  Court  Judge  and  proceeded  with 
an  arbitration  with  the  owners  as  to  their  value.    The  lands 
were  subject  to  a  mortgage  to  the  plaintiffs  who  received  no 
notice  of  and  took  no  part  in  the  arbitration  proceedings  and 
gave  no  consent  to  the  taking  of  possession.    An  award  was 
made  but  was  not  taken  up  by  either  the  railway  company 
or  the  owners.    The  plaintiffs  brought  this  action  against  the 
railway  company  and  the  owners  for  foreclosure  offerin-  in 
their  claim  to  take  the  compensation  awarded  and  release°the 
lands  in  the  possession  of  the  raUway  company.    It  was  held 
that  the  railway  company  were  proper  parties  to  the  action 

(m)  Crombie  v.  Young  (189i),  26  Ont.  194. 

(»'  In  Be  Toronto  Belt  Line  Bailuay  Co.  (1.895),  26  Ont.  413.    See  alio 
Dela,  ,  V.  Canadian  Paeifie  Bailtcay  Co.  (1891),  21  Ont  11 
(W  (1898).  20  O.  A.  R.  398. 
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«d  that  the  plainUff.  were  entitled  to  a  judgment  agamst 
aU  the  defendant,  with  a  pit,vi8ion  for  the  releaw  TTh„ 
lands  .n  the  poaae^ion  of  the  «ilwa,  com^^^Tt,:^ ^l 
ment  to  the  plaintiff,  of  the  amount  of  the  a^i.  ^^ 


lands  taken  by  MunieipalUy. 
Where  land  mortgaged  by  the  owner  wa.  taken   by  a 

2nMr!:\'"  '  ™^  "-^^  "-  compeusaZ,  haX 
^n  as^rtaxned  by  award  the  corporation  paid  the  amount 
to  a  credxtor  of  the  mortgagor  by  whom  it  had  been  atteched 
It  wa.  held  that  the  mortgagee  had  the  prior  ri.ht  thath 

aTd'r  h^""'  "^r^  ^'«  coxporationT.:,^^^':^^ 
and  that  he  wa.  entitled  to  recover  the  amount  from  f hi' 
corporation  with  coats  (;,).    A  mortgagee  of  land  a^^^^f  I 

I've^d  forThe  ^T'  '"^  ^''"^  '''  ownelp  ofi 

w  vested  for  the  purpose,  of  sub-sec.  11  of  sec.  640  of  th« 

Municipal  Act  E.  S.  O.  (1897).  c.  223.  and  a.  .uch  is  en  it  ed 

to  p«^mption  thereunder  subject  to  the  right  of    he  m  rt 

1  rretcr'^'"'  ""'^^^'  ^  '''  -^»^«««  ^^  the  mortgagor 


Partition. 

A  mortgagee  whose  title  has  not  been  perfected  bv  forp 
closure  or  otherwise  is  not  entitled  to  partiSn(rA  tela" 
m  common  who  has  mortgaged  his  share  i  enHt  1^ 
paction  if  the  mortgagee  is  brought  beTre  the  Co^.^ 
And  see  the  Act  respecting  the  Partition  and  Sale  of^2" 
Estate,  E,  S.  0.  (1897)   c   12'^   onH  .u     a  ^^^ 


XXAMPLB  or  FIXTirBB 


3o6« 


Act  («),  ^  only  .uch  ^id^  Ij  a^"^'"t  ^''''  ''  ^'« 
portion  of  the  LdZTmlT ^  T  '"'^"  "  P^^""*"*"^ 

without  wferen  e  iT^jr^        ^"''^  ^"""  ''*°'^  ^  ''•»<' 
the  "deliver-'  L^rr^    ?  '"^^^  ^^'^^'^''^  *he  land,  and 

-h  deiiver7a,::r:rwi„rrtj^"'^  "^""'  -'^- 

Mt.    An  iMtn,m.».  .  without  a  trespaM  or  a  tortious 

i^i^rZZZ""- "  ""T" '°  ■•■""  •""  ■""» 

Nov.  Scotia  .«„ra^d  r™       "*  "^"'^  ""''«■  "" 

.m,ctu«„^  .8,0,  ^  .^,  f.^wra.  „'u Ttr^"^,"^' 

nature  afterwards  nUn^,?        *u  "  *"°'®  °'  «  like 

«Ppropriate  to  tlioip  «J1T/  ^     ^  '"''*  ''«  '■" '  ™M8r 
mongagaereoacMnfrrh^.'™"'  °  ""'S-gor  and  hia 

(»)B.8.N.8.(1900).o.l42. 
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bmldins  of  thin  boaril,  lathe<l  and  plastered  inside  and  divided 
into  three  rooms  resting  by  its  own  weight  on  loose  bricks  laid 
on  the  soil  built  for  and  used  at  fint  as  a  booth  or  shop  and 
then  for  a  time  as  a  dwelling  house  was  held  to  bo  a  fixture  in 
an  action  by  the  mortgagee  of  the  land  although  the  building 
was  placed  on  the  land  after  the  mortgage  was  made  by  the 
mortgagor's  husband  who  swore  that  it  was  placed  on  the  lanu 
without  any  intention  of  leaving  it  there  permanently  (a).    An 
engine  used  in  connection  with  a  gold  mining  property,  was 
placed  upon  a  foundation  consisting  of  three  tiers  of  timber  laid  in 
a  pit,  was  held  as  against  an  execution  creditor  to  be  a  fixture 
and  to  pass  with  the  land  under  a  mortgage  of  the  mino(ii 
A  chattel  mortgage  on  de  facto  fixtures  although  duly  filed 
will  not  prevail  as  against  a  subsequent  mortgagee  of  the 
land  who  registers  his  mortgage  without  actual  notice  of  the 
prior  chattel  m»  tgage  (c).    Fixtures  annexed  to  the  freehold 
will  pass  to  the  mortgagee  on  the  execution  of  a  mortgage 
leaseholds    or   freeholds   although    not   expressly   mentionll 
therem;  and  even  chattels  only  slightly  affixed  have  been 
held  to  pas8(rf).      A  hot-air  furnace  fixed  to  the  fleer  ;,y 
acrews  and  placed  in  a  dwelling-house  during  its  construction 
by  a  mortgagor  in  pursuance  of  the  agreement  for  the  loan 
on  the  property  cannot  be  removed  by  him  during  the  currency 
of  the  mortgage.      The  mortgagee  is  entitled   to  an   order 
restraining  its  removal,  and  if  removed,  no  title  to  it  passes  as 
against  the  mortgagee,  even  to  an  innocent  purchaser,  and  the 
mortgagee  is  entitled  to  an  order  for  its  replacement  (e)     And 
the  mortgagee  wiU  have  the  same  right  over  fixtures  attached 
to  the  land  whether  affixed  before  or  after  the  making  of  the 
mortgagee/).     Where  a  mortgage  was  created  on  land  on 
which  was   erected  a   steam  saw  mill,  the   mortgagor  was 
restrained   from   removing  the  machinery  out  of   the  mill, 

(8)  Sa«m  V.  Rice,  L»vi,  ami  8on»  (1897),  3.3  C.  L.  J  380 
App.  121 ;  M'Catuland  v.  M'CuUam  (1882),  3  Ont  805 

(/)  Diekton  y.  Hunter  (1881),  2!t  Or.  73. 
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«.o„ri  P.«»-m«l  a-d  .ha.  .here  migLt  J  »  jL  ,?  "" 
thereof  as  sufficient  fn- ♦!.    •    .■       -  ascertain  the  value 

of  land  isenSJrZ^^^^^^^^^  ^--^«««- 

the  mortgagor.  The  fa  1 7h»?  «T  '"  "'°""°"  '"^^^'^^  «*' 
iu  the  usual  way  Lv  «  '  '  '"'"  ^'""^  '«  ^'^  fr««J-W 
does  not  rel7them  exn '""  ""'^  """«'*S^  ^  <='»''««1« 

existent,  and  a  mortga.r  of  IfLtnM      ""'^'"'^  "^^  "''" 
mortoara  of  l„„^  T°  freehold  is  in  existence  (i).     A 

™  Zn^  to  "T  !,       ^'''  ""'"  '"'"'"8''  "■»  ««™ 

occasional  errand  Durno«.fi«  ;«   „  T-         <'»"u»ge  used  for 

»*ouu  purposes  in  connection  with  tha  »«,ii 
material  kept  on  hand  for  renair,  t^  ''""°  *"*»  the  mUl.  or 

the  mill  business  (m).  '  '°  carrying  on 

(g)  Gordon  y.  JohnOon  (1868).  U  Gr.  402. 
(*)  ifeyer.  r.  Smith  (1869),  15  Or.  616 

f!-'^l.  /-j^o  OsW' Or58?%r^J-  ^-*  ^'«->.  «  O- 
App.  866.  •»      V        A  /  unt.  588.  Stmeiu  T.  £or/ao<  (1886),  13  Ont 

(')  R.  8.  O.  (1897),  o.  149. 
a  K.  L.  R.  28.  ■'■  ^'"^'^'"J  *«^P*"«  ^Wre  Co.,  8  N.  B.   Eq.  378; 
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aquired,  eifher  as  accretior^n^'  ««<=I»/ntereste  as  may  be 

n,  therefore,  the  loTof  a  maC  '"  ^^  '^•^"  ^"-"^'^^^  ^^^-^^t- 
-^ards.  pending  the  securitrr  T'*^"^'.  '*  ^^  ^«^'  ^'^'^  ^i^^' 

the  mortgagee's  benefit  and  1  I  5  °'*''°''  *^'^  ^^"  ^"'"^  *<> 
by  alienating  them  «)  Ind  !^?  l^'^/^'^r*  ''^^'^  *^«  ««°^*y 
goodwill  of  a%usLess  tarred,  ","?^  "^^*^'  ^"^'^  ^  *^« 
with  the  mortgaged  propeTtv  and^'°  inseparably  comxected 

whentheprope^t^isSELXTy'tTj^^^^^^^^^  ^^.^^i^^ 
unless  the  goodwill  i^  nwm^  ^^    i'"-""™/'  win  follow  the  secunty  (6), 

Although,  Lwe"  r  S^  s  E^"'  ^""^  ''^  ''^  "'^^^^^g-  ^  ' 
the  same  rule  will  not  be  a^XJt T  '"°'*^'^°'  '""^  "^"^^^^g^^ 
that  where  on  the  death  T  f  ?'  "^'"*^  °*  redemption;  so 
with  the  concun^Le  o    all  n.  .  ""^''^'^^^  *^«  P^^P^^t^^  i«  «old 
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of  mortgagee 
to  accretions 


.^•Jr.  *•    *-''"^'    "7    the 


f°i»8iW>t,    of    a    prior  Pm„„ 

mortgagee 


wmty    diiged    tarn    ^J  *°  '""  ■«"'»'  "'  1" 

B»t,    of    cour^rthh    ^U    „ot'°°^"T'""°'^W««»'»l• 
'».  «d  Law  o,  P„perty  Act,  issf  vnlti:l  ^he^Th" 

«,' S"^"*^ '■'■«.  2  I>»»«1.  709. 
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fifil^au    *™"^^"  '^  "*^®  *°  *  '"^'■^  ^"^^  ^°'  *^®  original  mortgagor  tie 

«»*    «»«   puisne  mortgagee  is  entitled  to  the  full  benefit  of  the  prorierty 

.i~.  discharged  from  the  prior  mortgage  may  be  questionable,  but  on 

principle  it  is  submitted  that  he  is.    With  regard  to  dischar-re  of 

*  P!'i'c«'«*'^^«i!^®  ^y  *  P''''''^''^  of  the  equity  of  redemption 
see  (1528 — 1530),  supra. 

682.  So,  in  the  case  of  a  mortgage  of  or  charge  upon  leaseholds 
if  a  new  lease  or  other  interest  of  a  like  nature  be  obtained  (/)  bv 
the  mortgagor  or  his  representative  or  successor,  either  on  a 
forfeiture  (by  any  contrivance  or  otherwise)  of  the  original  leas^, 
or  by  other  means,  the  owner  of  the  mortgage  or  charge  will  have 
the  benefit  for  the  purpose  of  the  security,  whether  he  be  a 
volunteer  or  a  purchaser  for  valuable  consideration,  and  although 
money  was  expended  by  a  volunteer  in  obtaining  the  new  interest. 
And,  even  at  law,  a  mortgagor  could  not  set  up  against  his 
mortgagee  a  title  which  he  had  acquired  after  the  mortgage  from  a 
person  who  had  ejected  him  (g). 

683.  The  same  law  applies  to  a  pledge,  by  which  not  only  the 
thing  itself,  but  also,  as   accessory,  the  natural  increase  thereof 

a«>ruetothe  passes.  Such  is  the  case  of  the  young  of  sheep  bom  after  the 
pledge  ot  the  flock  (A).  But  by  the  terms  of  a  mortgage  of  .sheep 
with  the  issue,  increase  and  produce  thereof,  only  the  increase  and 
issue  of  the  specified  sheep  and  not  sikh  as  are  substituted  for  them 
will  pass  (i). 

684.  On  the  other  hand,  if  the  mortgagee  of  a  term  obtain  a 
renewal,  the  mortgagor  shall  generally  have  the  benefit  of  the  new 

obtained  by    *®™'  ^^!^  redemption ;   because  the  term  comes  from  the  same 

mortgagee.      '^^'  and  is  subject  to  the  same  equity  (k). 

The  rule  of  course  applies  with  greater  force  where  the  new 
lease  has  been  obtained  by  any  improper  practice  (l).  But  where 
it  was  obtained,  not  by  any  contrivance  nor  during  the  possession 
of  the  mortgagee,  and  the  mortgagor  had  given  notice  that  he 
would  not  redeem  the  lease  which  had  been  forfeited,  a  mortgagee 
was  held  entitled  to  retain  the  new  lease  (m). 

U)  Moody  y.  Matthews,  7  Ves.  174 ;  Nightingale  v.  Lawmn,  (1  Bro.  C.  C.  440) 
.    cit«d  there  ;Hiighti  y  Howard,  25  Beav.  675 ;  Sims  v.  Helling,  21  L.  J.  Ch.  76 

H;.f  11  k'  ?v^-  ^L  ^^  ^"*  ^^^^  »  »1°  by  an  execution  creditor  had  been 
delayed  by  the  court  to  prevent  the  loss  which  would  have  arisen  from  a  forced 
sale  and  additions  were  afterwards  made  to  the  property,  it  was  held  that  tlie 
creditor,  gettmg  the  benefit  of  the  increased  value  on  sale,  could  not  claim  the 
value  of  the  additions  without  allowance  for  labour  and  costs.     (Re  Hill  Pottery 

?  f^P^/  ^*''ll-  ^  2^2  ♦  ^'K-  '*•'  *"•  '•  D«  Rgnoribus.  &o.,  xiiL 
(»)  Webster  v.  Power,  L.  R.  2  P.  C.  69. 

(A)  Sakestraw  v.  Breu;er  2  P.  Wms.  511 ;  and  see  Taster  v.  Marriott,  Ambl.  668; 
P  ?f  Tn     !S*'f'''  "^"4;  '^^  •■  ^«*"  ^-  »''"^"w.  Ambl.  734 ;  Lee  v.  Verrwn, 5Bto. 
.K  i    '  /.•'*'","?  "■  I'""^/' }  Br°-  ^-   '■  187  ;   P''->^hvvrtk's  Case,  Freem.  13. 
(/)  hee  Fitzgerald  v.  Sainsford,  1  Ba.  &.  Be.  37,  note, 
(m)  Nesbttt  v.  Tredennick,  1  Ba.  &  Be.  29. 
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CHAPTER  III. 

Of  the  Custody  and  Production  of  the  Title 

Deeds. 

°?2^  T"^  ^''^"'  lH«*e*«on  0/  (rt/e  dee<fo  ,a,rf  i^ha^  the  'riaht  Vo 
retain  them  as  agatmt  mortgagee  ^     '" 

^osxu^h  right  where  mortgage  made  prior  to  m2  '       «^ 

iiHI>tt  of  such  persoM  prior  to  that  Act  ®^ 

Pr«««e<.o«  0/  documenu  under  14  .fc  15  Fici.'  c.  99  ;„rf  fla„/tr«pfcv  Acl '    693 

''"to^^'e'^airr"  "^  ^^  "^  "'^'^  "^  *-'^'  'o  -V  .W  par*  A^;     '"* 

''^:^Jz!::dt'^^t:  -^-^^  -' •'•  '-^'  '^  ^p-^ ''' 

'ijfieation  of  old  ruk  to  colonial  mortgages 2m 

R>gM  of  turety  to  dUeovery  '^° 

706 

fis'^LnlS^'.*^^  ^f\^'f'-  ^^^  '"^^g^g^^  '°  f-  of  Genn.,  right 
ireenolds  is  entitled  to  hold  the  deeds  (a),  and  may  sue  for  th»m  °*  °»°rt»»^ 
in  Grocer  or  detinue  ■   but  a   mpr-   ^11      t       ^  ^  ^  "tie  deeds 

h.  the  !pn-.rK    7  v'  .         \  **™°''   ^'''  y«*^^'    whatever  of  his 

-  rae  ienj,tli  of  his  term,  has  no  right,  except  under  a  special  """"g^K"'- 

(«)  ^«</n  V.  Cn^mc  Car.  &  M.  653 ,  ffam^n  v.  Pnc,  3  B.  &  Ad.  170. 


l^»y^^.^^■^v^ 
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teS  ?u°'r*^  !^  ?^"'^  *^*  ^^^""^^y  ^  ^™  Of  tl^«  deeds  relatinc.  to 
^  687  the  freehold  (6).  The  right  of  the  mortgagee  of  the  life  e.^a!! 
of  a  tenant  for  life,  to  the  possession  of  the  deeds  will,  of  course 
like  that  of  his  mortgagor,  be  subject  to  the  right  of  the  remainder' 
man  to  have  them  brought  into  court,  or  otherwise  secured  for  the 
benefit  of  the  persons  interested  in  their  safe  custody,  and  entitle,] 
to  inspect  them  (c).  But  this  would  of  course  not  apply  to  the 
mortgagee  of  the  fee  under  a- mortgage  created  by  the  tenant  for 
life  under  the  powers  of  the  Settled  Land  Act  or  otherwise. 

686.  It  was  formerly  the  custom  to  insert  in  conveyances  a 
special  grant  of  or  covenant  to  deliver  the  title  deeds  of  the 
property.  This  has  fallen  into  disuse,  as  unnecessary  whe-e  the 
deed  deals  with  the  inheritance  of  the  estate  ;  and  it  clearly  appears 
to  be  so  for  the  purpose  of  giving  a  right  to  possession  of  the 
deeds,  against  a  person  who  is  altogether  without  the  title  to  hold 
them ;  as,  if  one  who  has  wrongfully  obtained  possession  of  the 
deeds  pledges  them,  in  which  case  the  pledgee  acquires  no  .rood 
title  against  the  lawful  owner  (d)  (197).  " 

It  appears,  however,  that  for  want  of  a  special  grant  of  the 
deeds,  the  mortgagee  may  lose  his  right  to  them,  where  they  Lave 
come  into  possession  of  a  person  who  has  some  interest  in  the 
estate  to  which  they  relate.    Thus,  where  the  purchaser  of  a  small 
part  of  the  estate  took  from  the  vendor  a  covenant  for  the  pro- 
duction of  the  deeds,  which  were  in  the  hands  of  a  mortc^agee  of 
the  rest  of  the  property,  and  afterwards  became  possessed  of  them 
as  assignee  of  the  mortgage,  which  he  again  assigned  without  anv 
grant  of  the  deeds,  and  retained  them ;   it  was  held  (e),  that  the 
assignee  could  not  recover  them  in  trover,  because,  for  want  of  an 
express  grant,  he  could  not  show  a  better  title  than  the  assignor 
And,  conversely,  where  a  forged  copy  of  a  true  deed  was  delivered 
to  a  first  mortgagee,  who  had  a  covenant  for  delivery  of  aU  deeds 
It  was  held  that  he  might  recover  the  true  deed  in  detinue  or  trover 
against  a  subsequent  equitable  mortgagee  with  whom  it  had  been 
deposited  (/). 

687.  The  doctrine  of   Yea  v.  Field  was  also  recognized  in  a 

«io„af  deeds    J*^'  w!^^'  '°  ^^'""^  '*  ^  ^^  *°  '^^^^  b««^  'aid  down,  that 
«.o„  of  deeds  though  the  mortgagee  of  a  term,  under  a  security  in  which  the 

(b)  Wiseman  V.  Westland,  1  Y.  &  J.  117;  see  Opie  v.  Oodolphin  Pre  Ch  548- 
Master  of  the  RoUs  are  probably  misreported  ;  Jennet  v.  Morris,  L.  R.  1  Ch.  603 
voL"^  f'an^  I     hr  ^"^T  \^  ^-.Vf'  ^^-  "=    Davidson's  Convevancin,. 

A^t    187f  (c   421  ,   Ifi  Mn7u'   ^\  ^-  }S^-    ^3-      By   the   Building  Socktks 
the  ci'^iV^'A^lJ.<^^  \^J?^!?  °/ »•>«  society  shaU  contain  prol^isions  f.r 

,jx   a  ™-"=^"  "W«s  and  uther  securities  belonging  U>  the  society. 

W  Hooper  V.  HamshotUm,  6  Taunt.  14.  (e)  Yea  v.  Field.  2  T.  R.  703. 

(/ )  ycuion  V.  Beck,  3  H.  &  N.  220.  (y)  Davie,  y.  Vernon.  6  Q.  B.  443. 


Mortgagor 
who  lawfully 
gets  posses 
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deeds  were  expressly  mentioned,  having  no  other  interest  in  tK.   p 
estate,  was  bound  to  deliver  the  deed!  to  an    asS^ee    of     he    68^8^ 
mortgage  yet  not  having  done  so,  and  having  afteS  deteLr! 

This  doctrine  that  the  wrongful  delivery  of  the  deeds  bv  th. 
assignor  of  the  ter^  to  the  mortgagors,  ga^e  a  ri^^t  of  possesion 
not  only  agamst  the  assignee  of  the  term  who  was  JIITaTu' 
entitled  to  them,  but  also^st  the  s2.tuen?l1C  i  "fe/ 
because  he  had  not  expressly  contracted  for  ?hem.  appeal  stertlin!' 

:lrofn^  -  --'-'  '^^^^  -^^^^^^^^^^ 

The  mortgagors  were  husband  and  wife,  who  mortgaged  under 
a  power  of  appomtment.  and  the  deeds  were  in  the  hinds  of  a 
person  with  whom  the  husband,  (being/bnly  tenant  for  l^Jl  %  lu 

estate),  had  deposited  them  befo^eShe  Ift^'^ftto^^^^^ 
the  depositee  claimmg  to  hold  them  after  the  husband's  deali 
agains  the  wife,  then  owner  in  fee,  subject  to  the  mortgages  As 
against  he  holder  of  the  deeds,  (who  at  that  time  was  a  ftrfngert 
the  estate)  the  owner  of  the  equity  of  redemption  might  well Ta^e 
sufficient  title  to  recover  them.  It  seems"  however,  from  the 
cases  cited  above,  to  be  doubtful  whether  the  general  practice  o1 
omitting  all  ment  on  of  the  deeds  in  securities  relatCt  the 
inheritance  IS  well  founded.  ^ 

ent^d  JSrirtLtT  'Z  "''  ''    *'^  '^"''^'^'^  -***«  was  Tenant  for 
St.    <*°,\"^°^g*g«  being  for  a  term)  to  hold  the  deeds,  but  ^^^^  «™-aUv 
had  brought  them  mto  court  for  the  purposes  of  a  s,„-f  fl,!^!  ?*'}''«*  *° 
refiisfiH  tn  r<^»l,\r«.  *!.  -i,  ,  puipuaes  oi  a  smt.  the  court  deeds  relating 

SS  tha?t«  W  •'"*?°"'  ^  "mortgagee's  consent  on  the  *°  ^-J^old  af 

grouna  that  he  had  previously  taken  some  of  tli«»m  m,f  ^t  *u    *«*"^ 
urisdiction.     But   Turner    T  T     ^hl  v,*  1  ,  °*  the  mortgagee  of 

689.  As  to  mortgages  made  after  December  31st.  1881    and  i^nr,^     ' 
notwihstanding  any  stipulation  to  the  contraiy.  the  mortLor  S^^^ 

t    onT^  r^Zr^nd  at  h''  ^^""^^'  ''  ''^''''  ^'  ^--^^  =-" 
es,  on  ms  request  and  at  his  own  cost,  and  on  payment  of  the  K»8«  ""^de 

mortgagee's  costs  and  expenses,  to  inspect  and  maS^  copies  o/^*^ ''«^- 

abstracts  of.  or  extracts  from  the  documents  of  title  relatingTthe 

mortgaged  property  m  the  custody  or  power  of  the  mortgagt^.-) 

(A)  Jenner  v.  Morrui.  L.  R.  1  Ch.  603. 

(V)  ConTeyaneing  and  Law  of  Property  Act,  1881,  c.  41,  «.  le. 


-sf^wt^j^Kssr'm^f:^ii^m'amemms':^n8f:amK"¥ii- 1^.  -  iK^tr ' 


■ 


#■'  W'^r<\?{; 


where 
mortgage 
made  prior 
to  1882. 


362  OF   RIGHTS   AND   REMEDIES   OP   THE   CREDITOR,     [part  iv 

m^il       T*  ^"*  f  ^°  'nort.affes  made   before  the  above  date    th. 

No^^oh  nght  deliver  up  possession  of  the  deeds  or  other  documents  of  tit     „  h 
possession,  until  actual  payment  or  tender  of  all  that  is  due  t<^  him 

sum  that  can  be  due  being  insufficient  (k).  Except  under  specifi^ 
circumstances,  he  cannot  even  be  compelled  to  produce  thm  ,^ 
subpoena  (I) ;  and  where  the  mortgage  was  made  unS"  f" 
the  persons  entitled  m  remainder,  subject  to  the  power,  have  no  more 
nght  to  production  than  any  other  persons  entitled  to  redeem^ 
If  docmnents  be  m  the  possession  of  persons  who  would  be  bound 
to  produce  them  as  in  the  case  of  a  trustee),  or  one  of  several  teln  ' 
in  common,  tie  liability  to  production  will  cease  when  the  or"  ^  1 
character  of  th.  holder  is  exchanged  for  that  of  a  mortgagee^) 
as,  on  the  other  hand  the  holder  of  the  deeds  will  lose  his  privi  e  J 
by  the  discharge  of  the  mortgage  (o).  ^        " 

And  although  it  was  said  a  fair  mortgagee  would  not  deny  an 
inspection  of  deeds  in  his  hands  when  he  had  notice  to  be  pad 
off  (p),  he  was  not  bound  io  allow  it.      Even  if  the  validity  of  the 
deed  were  disputed  and  it  were  sought  to  set  it  aside,  (without  an 
aUegation  that  the  deed  would  disclose  the  fraud,  and  without  any 
other  special  case  for  production  being  made),  the  mortgagee  who 
demed  notice  would  not  be  ordered  to  produce  his  security  for  the 
inspection  of  a  person  claiming  to  redeem  (q) ;    although  by  his 
pleadings  the  defendant  had.  for  certainty,  craved  leave  L  refer  to 
the  document  (r)  when  produced.    The  right  to  withhold  produc- 
tion of  deeds  extended  to  drafts  or  copies  of  them  which  would 
equally  disclose  the  mortgagee's  tide  (s).    And  no  order  would  b^ 
made  for  inspection  by  strangers  to  the  suit  with  whom  the 
mortgagor  was  m  treaty  for  a  loan  to  enable  him  to  discharge  the 
mortgage  (t).  ^ 


Right  to 

inspect  of       ,  —-'  —  -  ^"=*v*v.xcu    tuat  uy  lorce  01  tne  Word 

penons  charge     m  the  interpretation  clause  of  the  Conveyancing  and 


691.  As  to  liens,  it  is  considered  that  by  force  of  the  word 

nhArOTA  in      fhA      mn<'^_«.-l..i.: .1  r      .-,  _ 


(/)  Doe  d.  Bawdier  v.  Owen,  8  Car.  &  P.  110 ;  /)oe  v.  Bo,  .  7  Mee.  &  W.  102. 122 

(OT)  Chtehester  y.  Marquis  of  DonegaU,  L.  R.  5  Ch  497 

in)  Lambert  v.  Bogera.  2  Mer.  489 ;  Johnston  v.  r«e*er.  11  Jur.  382 

(o)   Cannock  v.  Jauncey,  1  Drew.  497. 

(p)  ThomhtU  V.  Evam.  2  Atk.  330,  per  Lord  Habdwicke 

rfl,        ;  *'"*'^«  ^-  Earl,  supra;  Perrat  v.  Ballard,  2  Ch.  Ca.  73. 

[r)  Howard  v.  Bobinson,  5  Jur.  (w.s.)  136. 

{s'l  Bycroft  v.  Sihtl,  I  VV.  R.  96. 

(0  Darner  v.  Earl  of  PortarlingUm,  15  Sim.  380. 


i"«:jH 
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Law  of  Property  Act,  1881,  s.  2  (vi.),  a  person  entitled  to  a  non- 
possessory  hen  on  property,  is  in  the  same  position  as  a  mortcaKee 
under  the  Act ;  but  that  the  holder  of  a  chattel  under  a  possessory 
lien,  which  IS  a  mere  right  of  detainer,  is  not  within  the  Act. 

692.  Before    the   Act,    the   privilege   of    refusing   production 
extended  generally  to  securities  held  by  creditors,  and  as  well  to 
documents  upon  which,  by  the  custom  or  practice  of  a  trade  or 
profession,  the  holder  has  a  lien  f„r  the  value  of  his  services  (such  a 
lien  bemg  equivalent  to  a  special    contract),  as  to  documents 
expressly  delivered  for  the  purpose  of  security  («) ;   but  it  appears 
in  some  cases  to  have  been  treated  as  less  extensive  in  the  ordinary 
possessory  lien  than  in  that  of  the  solicitor,  which  has  already  been 
considered   (648-658).    So  that  a  broker  claiming  a  lien  on  a 
pohcy  for  premiums,  has  been  compelled  to  produce  it  on  behalf  of 
the  assured  m  an  action  against  the  underwriters  (x) ;  and  it  has 
been  laid  down,  that  this  liability  applies  to  such  a  lien  as  that  of 
the  earner,  the  manufacturer,  and  the  warehouseman  or  wharfinger 
(which  does  not  deprive  the  owner  of  the  right  of  inspection  so  long 
as  he  does  not  interfere  with  the  possession),  as  distinguished  from 
the  hen  of  the  attorney  or  solicitor  (y).    But  in  another  case  an 
Older  to  compel  a  witness  to    roduce  a  deed,  upon  which  he  claimed 
a  hen  as  against  the  party  who  required  production,  was  refused  at 
Nisi  Pnus  (2). 

And,  as  in  the  case  of  a  solicitor,  the  claim  of  the  holder  of  a 
document  to  retain  it  under  a  lien  would  not  enable  him  to  resist 
production,  if  the  object  of  the  suit  were  to  impeach  or  to  recover 
the  possession  of  the  document  itself  (o). 
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whoae 
pTO|ierty  ii 
subject  to  « 
lion  since 
Conveyancing 
Act,  1881. 

Rights  of 
such  persons 
before  that 
Act. 


An  order  will  be  made  under  the  Act  to  amend  the  law  Production 
of  evidence,  14  &  15  Vict.  c.  99,  s.  6,  for  the  inspection  of  books  »'  '"cuments 
and  documents  in  the  possession  of  a  person  claiming  a  lien  upon  VktVto*  " 
property,  where  reasonable  ground  is  laid  before  the  court  for  ""^  B*'"'^.' 
behevmg  that  the  documents  do  not  contain  evidence  in  support  of  ™'**"^  '^'*- 
the  case  of  the  person  in  possession  of  it,  but  are  material  evidence 
for  the  person  who  seeks  production  (6).    i^nd  a  solicitor,  notwith- 
standing a  claim  to  a  lien  on  documents  of  a  bankrupt  for  work 
done  before  the  bankruptcy,  will  be  ordered  to  produce  them  for 

[u)  Richard,  y.  piatel.  Or.  &  Ph.  79;    OriMh  v  RieketU    7  «««,    90o     Tk 

remark  of  Tuknkb.  L.J.,  in  Hope  v.  LiddeUTDe  6  MAG  L^  ?io  ^'"* 

bably  not  intended  to  raise  a  c^ubt  onlhis  i^ii?  *  ^-  "*  P'  ^^^'  "'«  ?«" 

(*)  Hunter  v.  Leathley,  10  B.  &  C.  858. 

A  P"'^.''-  '^''  '  ^  ^-  <«•'•>  ^  »•  221 ;  and  see  Thompson  v.  Mo»eUy,  5 
(:)  Ktmp  V.  King,  Car.  &  M.  396 ;  and  aee  R.  v.  Hnnf-in^  2  Oir  A  K  .S--? 
yu,  JSeckford   v.   Witdman,  16  Ves.  438:    Fentott  v    Clarke    fi  Sim '  «       r.^ 

BroKffAam  V.  Ca«w».  16  VV.  R.  688.  ''wow  v.  owrAre,  6  Sim.  8;    JMrd 

(6)  8coU  V.  Walker,  2  El.  &  Bl.  566. 
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the  inspection  of  the  truBtee,  under  the  provisions  ol  the  Bankruptcy 
Acts  relating  to  discovery  of  the  debtor's  property  (c).  ' 

694.  A  mortgage  deed  might,  under  the  old  law,  be  ordered  to 
be  produced,  where,  from  admissions  in  the  pleadings,  the  existence 
between  the  parties  of  the  relation  of  solicitor  and  client,  or  oth 
circumstances,  the  court  considered  that  suspicion  of  fraud  or  other 
cimimstances  would   warrant   it(d).    Thus,   where  a  judgment 
creditor  mipeached  prior  securities  on  the  ground  of  fraud,  (which 
was  suspect,     because  the  beneficial  enjoyment  of  the  goods,  which 
were  the  subject  of  tae  prior  security,  was  in  the  mortgagor,  though 
another  person  was  said  to  be  in  legal  possession),  production  of  the 
prior  secunty  was  ordered  (e).    So.  if  the  answer  professed  to  set 
out  the  document  of  which  production  was  required  and  in  which 
the  plaintiff  had  established  an  interest ;    or  if,  from  the  date 
recitals,  or  other  circumstances,  the  aUeged  fraud  would  be  apparent 
on  the  very  face  of  the  instrument  (showing,  for  instance,  that  a 
secunty  was  effected  after  the  insolvency  of  the  mortgagor)  •  or 
by  false  representations  oi^  the  amount  due  to  a  prior  mort^a-'-ee  • 
or  that  an  alleged  judgment  debt  has  been  discharged ;  producdon 
would  be  oniered  (/ ).   And  so.  where  it  was  alleged  that  inspection 
of  the  deed  would  show  that  the  signature  of  the  receipt  was 
prwuxed  by  fraud,  and  there  was  only  a  general  denial  of  notice 
and  no  demal  of  the  particular  circumstance  in  question  (a)      Vnd 
a  mortgagee  who  had  taken  a  conveyance  of  the  equity  of  redenip- 
tion  from  a  trustee,  with  notice  of  the  trust,  was  bound  to  produce 
the  conveyance  in  a  suit  by  the  cestui  que  trust  for  redemption, 
though  one  of  the  trusts  was  for  sale  (h). 

If  a  mortgagee  pleaded  the  Statute  of  Limitations  (t),  he  was 
also  m  the  same  position,  as  to  the  liability  to  produce  his  deeds,  as 
any  other  defendant  who  cannot  shelter  himself  under  a  mortgage 

But  note,  that  to  get  a  right  to  production  in  these  cases,  the 
plaintiff  must  have  estabUshed  an  interest  in  the  deeds  (k). 
Where  no  interest  was  shown,  and  the  liability  to  disclosure  was 

8.  27.  Act^n883  ""^  ^'^'"'«''  ^^-  Bramble,  13  Ch.  D.  885  ;  s.  96,  Act  of  1869 : 

(d)  OiU  V.  Eyton,  7  Beuv.  155 ;   Basaford  v.  BlakesUy,  6  Beav.  131  •   Davii  v. 

f  eT  «6       '""•'•'    ^^  '  "^  ^•"*  "■  ^''^^'  ^  ^'-  ^^'■'   ^'^  V    W  L.  R. 

4  a  /If 570. ^"^'■'  ^  ^-  *  ^-  ^-  259 ;   "ffirmed  (*u6  „om.  Latimer  v.  iVe«fe., 

ul  2  pf*!.^  ^aT'  '"^^'  """li^'"^  ^-  ^^^  ^V^,  explained  in  Glouf  v. 
ft^'U^M  J  ^^fP*  \  f"""*'  2  Y-  *  C°"-  ^-  ^-  8*7;  and  see  form  of  order, 
at  p.  650  J  Huvt  V.  ElmM,  6  Jur.  (n.s.)  645  ;  Cannock  v.  Jauneey,  1  Drew.  4<J7. 

(g)  Kennedy  v.  Green,  6  Sim.  6. 

(h)  Smith  V.  Barnes,  L.  R.  1  Eq.  65. 

(«)  Parkinson  v.  Chamhen,  1  Kay  &  J.  7?. 

(i)  Latimer  v.  Neate,  supra. 
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oonteated,  even  the  statement  of  the  8ubatRn<<o  «*  *».-  a    j 

title  to  production  (/).  ^  *^'  ^*^  ^^^^  "'^  ^^^^ 

and  8t*  iding  upon  his  nght  to  refuse  production  wm  not  hnMn^TV^  ^^"^  "'^"^ 
disclose  the  eont«ntii  n4  rt,«  J-  j   u  "»*"y""n.  was  not  bound  to  not  bound  to 

djflciose  tne  contents  of  the  deed,  by  answering  further  of  what  nart  •»•*•  »'  wh«t 
he  IS  mortgagee  m).    And  even  though  it  were  aZ!d  VhlfoJ^  P"*  »*  '''• 
VAX  wTonirfiillv  <u>f  .,,.  „  1         "were  aueged  that  a  deed  mortmgee. 

!  Tff    ^  ,f    ^  **  *  mortgage   the  defendant  could  have 
protected  himself  against  production,  by  insisting  on  his  titlell 

;Z!ri:^S;i"'  "^"""^  ^ '--  '^'-'  ^^^  ^«  -^^ '- 

m.  It  was  not  a  reason  for  ordering  production  against  the  Under 
mortgagee  or  his  assignee,  that  the  assigmnent  was  made  ^nd^^  ^'^- 
lite  for  the  purpose  of  hampering  the  redemotion  (o\  -   «t  V7^    alignment 

reason  of  a  franaf^,.  «^*  *k  ..  ^cuempnon  {O)  ;    or  that  by  pendenU  tile 

reason  of  a  transfer  of  the  mortgage,  or  of  a  devolution  by  devise  *°  ^'^^' 
or  descent  of  the  equity  of  redemotion  t}i«  n«««„    ^       .       ,. ,'  redemption, 
not  know  the  natur^  of  L  partic^: 'llf  t  Sru^^rw^  fh    -=-' 
assignee  claimed  to  be  entitled,  or  the  extent  of  his  claim     nor '""""^ 
wou^d  the  latter  circumstance  entitle  him  to  have  a  copy  of  Z 
deed  even  at  his  own  cost.    The  assignee  is  bound  to  p?^^  all 
proper  parties  to  jom  in  the  reconveyance,  and  the  extlTand 
va  dity  of  his  c  ami  may  be  ascertained,  in  the  foreclosure  sm"  by "n 
apphcation  to  the  court  for  an  account  of  principal  and  kterest 
under  the  statute  7  Geo.  2,  c.  20  (p)  (746). 

hhZrtt^y^'V   "^"^^^^  ^""^^  *^  P^^"''^  *  d««d  which  Mongagee-a 

h.s  niortgagor  was  under  an  express  or  implied  trust  to  produce  •  as  !°™f  "S''* 
if  a  lease  be  executed  by  both  oartiea  of  wKioi,  *i.       •  *^"^'^''^  '  *^  to  refuse 
Mrt-for  8i,ch  a  ioo«r        •   ^      •  '        ^^'^  **'®'®  ^«  °°  counter-  production 
part-ior  such  a  lease  carries  notice  ot  an  implied  trust  nn  ^h^  '^'^ "»» 

le^'s  part  to  produce  it  at  the  lessor's  requTt.  and^   W  ^^^^th^re 

mortf^ees  are  bound  also.    So  if  the  assignee  of  the  IZ  Zfre  ^^  ^^^ 

covenants  (y).  And  on  similar  grounds  a  trustee  mortgagee  is 
bound,  m  an  admmistration  action,  to  produce  the  title  dS  to  hrs 

whlit  ~f  """J^^S^^  '\'^  doing (r).  Conversely  the  mortgagor 
who  has  returned  copies  of  the  title  deeds  for  his  oJm  purposefand 
not  as  trustee  for  the  mortgagor,  camiot  excuse  hiS  f^om 
producmg  them  to  third  parties  on  the  ground  of  any  "  wZ 

tm)  Addtsm  v.  Walker,  4  Y.  &  C.  442. 
(»)  7on«  V.  Jones,  Kay,  App.,  vi. 
(0)  OiU  V.  ^jrfon,  7  Beav.  155. 


£:t  '^f:^'  "^JTJ"'  ■'  ^JTTfJ-  ^^rt,  10  Sin,.  420. 


(?)  Do.  d.  Marru  y  iJo«,  Tm;  &  w1o7  •   Tr'^'J"  ^™-  '^• 

W  0<n<,A  V.  Offley,  5  De  G.  &  Snf  ^.     '  '  ^  "  ^'•^^''"'  *  ^''^-  "9. 
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BOrTTm    *''®  '"<»*«*««'  («).  nor  take  advanUge  of  the  mortgagee'a  privii..,. 
to  excuse  himself  from  giving  evidence  of  the  contents  of  th- 


mortgage  (t). 


Statutory 
right  to 
production 
only 

applies  to 
documents  in 
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custody  or 
power. 


Applioation  698.  The  old  rule  as  to  production,  like  other  rules  of  abstract 
to  ^lo™iil  '"''*'^«'  *PP''*^**  *o  the  production  of  title  deeds  of  a  colonial  eatat,. 
etutM.  subject  to  foreign  law,  unless  it  appeared  that  the  foreign  law  upon 

the  subject  differed  from  that  of  England  («). 

Old  role  699.  The  rule  also  applied  where  it  was  intended  to  raise  the 

'ffitT.  '""'tR^K®  money  by  wle  (*).  But  in  an  adm  listration  suit,  where 
intended  to  mortgagees  had  consented  to  a  sale  of  the  estate,  and  had  produced 
Ty'^S"  '*'*'*  *^*  ^^^  *°'  *b«  purpose  of  comparison  with  the  abstract  (which  i- 
was  declared  they  were  bound  to  do  under  the  circumstances),  it 
was  held,  that  as  they  were  to  be  paid  off  out  of  the  purchase-money 
and  the  transaction  could  not  be  completed  until  delivery  of  the 
deeds,  they  must  bring  the  deeds  into  court.  But  it  was  ordered 
that  they  should  not  be  delivered  out  without  notice  to  the 
mortgagees  (y). 

700.  It  will  be  observe^  that  the  statutory  right  applies  only  to 
those  which  are  in  his  custody  or  power :  but  the  mere  statement 
by  the  mortgagee  thit  they  have  been  pledged  by  him,  is  not  in- 
consistent with  the  f,..\vor  tr.  obtain  production,  and  will  therefore 
not  be  sufficient  («).  Inof,  if  ordered  to  produce  them,  is  it  sufficient 
to  say  that  they  are  not  in  his  possession  or  power,  when  they  are 
m  the  possession  of  his  solicitor  in  that  character  (a).  But  it  is 
otherwise,  if  the  solicitor  holds  them  as  a  solicitor  of  different 
persons,  who  are  not  represented  by  the  person  required  to  produce, 
and  the  latter  swears  that  they  are  not  in  any  way  in  his  possession 
or  power,  or  under  his  control  (6). 

701.  It  seems  to  have  been  considered  that  the  mortgagee's 
right,  before  the  Act,  to  resist  production  was  confined  to  the  title 
deeds  of  the  estate,  and  did  not  extend  to  the  mortgage  deed  itself ; 
on  the  ground  that  the  mortgage  deed,  which  puts  him  in  the 
character  of  mortgagee,  and  without  which  he  could  not  resist  the 
production  of  the  title,  must  always  remain  open  to  the  inspection 
of  the  mortgagor,  that  he  might  know  his  right  to  redeem  (c). 

But  the  authority  upon  which  the  supposed  exception  chieflv 

(»)  Herey  v.  Ferrers,  4  Beav.  97. 

(<)  Martton  t.  Doumu,  I  Ad.  &  El.  31. 

(u)  Bentinek  v.  WiUink,  2  Hare,  1. 

(x)  Senhouse  v.  Earl,  2  Vea.  Sen.  450. 

(y)  Liveaey  v.  Harding,  I  Beav.  343. 

(z)  Sogers  v.  Rogers,  6  Jur.  497. 

(a)  Fenwick  v.  Reed,  I  Mer.  114 ;   Bligh  v.  Berson.  7  Price,  205. 

(6)  Palmer  v.  Wright,  10  Beav.  234. 

(c)  2  Ca.  &  Op.  53 ;  and  see  Anon.,  Mosley  246;  Exp.  Caldecott,  Re  WkiU,  Mont  55. 
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CHAP.  III.]     OF  CUSTODY  AND  PRODUCTION  OF  TITLE  DEEDS. 

adopted  m  modern  practice,  as  appears  by  the  numerous  «3 
c^(e)  concerning  the  production  of  the   mortgage  deed^^ 
m.  however,  afterwards  held  that  the  mortgagee  was  bTnd  to 
pn^uce  the  mortgage  deed  (/) ;   and  production'^^  il  was  o,5er^ 
m  bankruptcy,  under  the  powers  given  by  the  Bankn.nl.T  a  * 
1861.  to  require  the  produSon  of^oculL'^in^ST^^^^^ 
persons  concerned  m  dealings  with  the  bankrupt  and  wh^hVZ 
necessary  to  the  full  disclosure  of  the  debtor-^  tr»nl.T   ^^"i 
'«^"<f)-  ,Tbe  Court  of  Queen's  Beth^t^ulrrTheTct' to 
unend  the  Uw  of  Evidence  (A),  made  an  order  for  inlp^tion  of  ^ 
memorandum  of  deposit  by  way  of  equitable  mortgage^!  favour 
of  plamtife  clam^mg  under  the  depositor  of  the  deeds.and  suZ 
or  them  m  detmue  (.).      The  order  was  considered  bv  onTof    he 
learned  judgea  to  be  justified  by  the  case  of  Latimer  v.  I'Je  (*) 
m  which,  however,  the  instrument  ordered  to  be  producT^and 
alleged  to  be  a  mortgage,  had  been  set  up  by  theTfen^nt  ., 
conferring  an  absolute  title,  and  was  impeacLVr  Ltd  (6M) 

702.  If  a  mortgagee  have  taken  a  bad  title,  and  an  action  be 
bought  against  him  for  discovery  and  delivery  of  the  dee^s   the 

proof;   but'the  pl^^s  I'l^^J's^^X':^^^^^^^ 
duction  before  the  examiner  for  the  purpose  of  proof  m^t  als" 

id)  Broume  v.  Loekhart,  10  Sim.  420 

tfj  fakh  V.  Ward,  L.  R.  1  Eq.  436 

A^Sy  Iri8%.^27«-  k^J-^i  ""fcf  *^«  ^^-  o-  134.  .  180. 
on  the  like  provigion  in  the  statute  fir^f^'  .^*"''«'  Mont,  and  Mc.  A.  244 
J»n.  160.  where  an  oX  on  thi  ^ort„a^!:-  t^lJl'  ""d  ^J'l'-  Poole.  1  Vet 

dmvery  might  have  been  obC^"' by  fiT„'/rbm  "1  ^  *^«  P"^!!!?  °^  *"«  A. 
«  the  instance  of  the  party  applyine  *  ''^'  proceeding  in  equity 

'    0«««v.Ar»c*«m.7Jur.(N.s.)497. 

ft  L      *  J"-  ''^"'  «P'»i°ed  OWer  v.  Hall.  2  Ph  484 
0  <^|e  V.  0«WpA.„.  Pre.  Ch.  548.  '      *" 

%  mp,  r.  Prw,  3  El.  &  Bl.  430. 
(-)  B^un^  ..  .-«.,  5  K  J.  (...)  Ch.  4 ;  M'Corr^  ..__.,!.  j.  ^,.3,  ^. ,_ 
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be  ordered  (o),  without  prejudice  to  the  question  an  to  priHlurtioi 
»t  the  he»nnR.  And  billd  and  noU>H,  wimitted  to  be  in  the  niort 
g»>»e'H  poaeeMion,  and  constitutinR  his  evidence,  «nd  «Im>  voucher 
•nd  tccountfl,  will  be  ordered  to  b^  produced  for  innpection  eithj 
in  a  suit  for  redemption  or  administration,  and  were  not  within  tW 
old  rulea  concerning  evidences  of  title  (p). 

704.  The  mortgaKeo  of  the  remainderman  who  has  a  ve.it«l  (but 
not  of  one  who  has  only  a  contin^-ent  (q))  interest,  and  whow  titl. 
w  clear  and  free  from  reasonable  cause  of  litigation,  may  mie  the 
tenant  for  hfe  for  production  and  inspection  of  the  title  deed..  •  and 
If  It  be  HURgested  that  the  production  is  required  for  an  improper 
purpose,  the  burthen  of  proving  the  assertion  lies  on  the  person 
who  resists  the  production  (r). 

706.  Inspection  of  chattels  settled  as  heir-looms,  has  been 
ordered  against  a  person  claiming  a  lien  upon  them  undor  tho 
tenant  for  hfe,  on  the  application  of  the  trustees  of  the  will  in  a 
suit  for  delivery  of  the  chattels  («). 

706.  In  a  suit  by  a  puisne  mortgagee  for  redemption  of  a  prior 
mortgage,  the  plaintiff,  alleging  that  he  is  only  surety  for  the  debt 
13  entitled  to  discovery  from  the  defendant  as  to  what  securitiV.' 
were  held  by  him  from  the  alleged  principal,  of  which  the  plaintiff 
may  be  entitled  to  the  benefit  (<). 

(o)  Sparke  v.  Montriou,  I  Y.  A  C.  Ex.  103. 

(P)  OibsoH  V.  Heuttt,  9  Beav.  293  ;   Freeman  v.  BulUr.  33  Beav.  289 

(9)   Noel  V.  Ward,  1  Mad.  322. 

(r)  Davi»  v.  Earl  of  Dyaart,  20  Beav.  405. 

(»)  MaeeUsfield  v.  Davit,  3  Vcs.  &   B.  16. 

(0  BridgeuxUer  v.  De  Winton,  9  Jup.  (ir.s.)  1270. 
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kin,  and  not  to  the  heir  of  the  mortgagee,  unless  the  latter  in  his 
lifetime,  or  by  his  will,  do  otherwise  dispose  thereof.  And  this 
doctrine  rests  on  the  ground  that  the  pnncipal  right  of  the  mort- 
gagee is  to  the  money,  and  his  rig!.t  to  the  land  is  only  as  a  security 
for  the  money.  As  soon  as  the  mortgagor  pays  the  money,  the 
land  belongs  to  him,  and  the  money  only  to  the  mortgagee  (a). 
And  the  entry  by  the  mortgagee  does  not  make  the  mortgage 
part  of  his  real  estate  (6). 

708.  Before  1882,  however,  the  legal  estate  in  the  mortgaged 
land  vested  in  the  devisee  or  heir  of  the  mortgagee  according  as  he 
died  testate  or  intestate,  and  thus  the  security  was  frequentlv 
divorced  from  the  debt.  In  such  cases,  however,  the  heir  of  the 
mortgagee  was  (before  foreclosure,  or  release  of  the  equity  of 
redemption)  only  a  trustee  for  the  mortgagee's  executors  (c) ;  and, 
if  the  mortgagor  himself  were  the  heir  of  the  mortgagee,  the  legal 
estate  would  not  pass  to  the  devisee  of  the  mortgagor,  under  a 
general  devise  of  real  estates  in  trust  fot  oale  {d) ;  for  to  hold 
the  contrary  would  be  to  assume  that  the  mortgagor  had  autho- 
rized his  devisee  to  make  a  sale,  which  would  be  a  direct 
breach  of  trust.  On  the  other  hand,  a  specific  devise  of  the 
mortgaged  land  by  the  mortgagee  gives  the  mortgage  debt  to  the 
devisee  (c). 

709.  By  virtue  of  the  30th  section  of  the  Conveyancing  and 
Law  of  Property  Act,  1881,  the  mortgaged  property  (where  of  free- 
hold tenure)  now  always  vests  along  with  the  debt  in  the  legal 
personal  representative  of  the  mortgagee  as  if  it  were  a  chattel 
real  (1989)-  But  this  is  not  the  case  with  regard  to  the  legal 
estate  in  copyholds,  which  still  descends  to  the  customary  heir  (/), 
who,  of  course,  only  holds  it  as  trustee  for  the  legal  personal 
representative  (1991). 

After  fore-         710.  After  a  release  of   the  equity  of  redemption,  or  absolute 
leleaw  o/      foreclosure,  the  estate  (being  no  longer  a  mere  security)  will  pass  to 
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(a)  CoUon  v.  Iha,  1  Vem.  271 ;  Noy»  v.  Mordaunl,  2  Vem.  581 ;  Thonihorovgh 
V.  Baker,  1  Ch.  Ca.  283 ;  Meeker  v.  Tanton.  2  Cb.  Ca.  29 ;  Winne  v.  Littklon,  1 
Vem.  3 ;  Tabor  v.  Grover,  2  Vem.  367  ;  Canning  v.  Hickt,  I  Vem.  412. 

(6)  Noy  V.  EUis.  2  Ch.  Ca.  220. 

(e)  Bt  Loveridge,  Drayton  v.  Loveridge,  [1902]  2  Ch.  850.  It  would  seem  th«t 
at  one  period  the  heir  was  allowed  to  foreclose  without  joining  the  personal  repn>- 
sentative  as  between  himself  and  the  mortgagor  ;  but  as  between  himself  and  the 
personal  representative  he  was  a  mere  trustee.  See  Carlisle  (Earl  of)  v.  GoWf, 
Freem.  Cli.  Reps.  148 ;  differently  cited  2  Vera.  67 ;  but  cf.  Ckrkaon  v.  Bowycr, 
2  Vem.  66. 

(d)  Exp.  Marshall,  9  Sim.  555. 

<<)  Be  Carter,  Dadda  v.  Person,  [1900]  1  Ch.  801. 

(/)  Copyhold  Act,  1894,  a.  88. 


sn 
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the  heir  or  devisee  (a)      \nA  i. 

Plete.  if  the  estate  h^a.^^^ZZXft  ttll 'r'^'^!^  ^'^^''™-   710^* 

devisor  and  the  devisee  (h)     And  ^  ^  ^'^^^'^  t^^e 

for  redemption,  the  latter  would  fiU^u*"  ^'^"g^'^ent  of  time  equity  of 

for  it  is  pjain,  that  ^^ZTL^'^t'^^;:^^^^^ 

or  land,  the  devisee  mav  eau^U^h        t         ^"*'**>'  °^  money  devolves  «« 

mortgagee's   bounty.   S  T  1'      T  ^f "  *^'  "^J^'^t  «f  the  ""^'y- 

foreclosure  did  notVeve^:;  tte  Z:^yi:^:;^  '''■  ^^^^^^^^^^ 

assets  for  payment  of  the  mortgaJeTLfrr.  'T''""^  ^'^'^ 

proper,  that  if  the  estate  have  E  ^^    r^*^'    ^^'^  ^"^^  '^  ^^^ 

for  foreclosure  has  befn  ob  Wd  bv  t.  '  *^'  ''"^^^  ^^^^°'«t« 

closure  be  afterwards  opened  ^ntl^J        T*/"^'"^'  "°^  ^^^  f^^" 

irregulanty  of  p^cess,  tVl':^,'^T^,^Jl^t  'T^'- '' 

money,  because  under  such  rirmm.*         "i"tled  to  the  redemption 

be  opened  for  a  reason  which  does  nnf  tTu.x.  ?  ^®  foreclosure 
of  the  transaction,  the  heir  wouW  "^  TA*^'  ^°°''^-^  or  regularitv 
and  even  in  cases  of  fraud  lh^  .  1°"^'  ^'  '""'''^"^  *°  '^^  ^oney  : 
to  the  value  of  impLveme'nt''  ''  '^*'**^'  '^  "^"^'^  ''^  ^n^i^ed 

711.  The  estate  will    not  Kp  tr«.  *  i 
mortgagee'a  heir  or  devise.,  on  JJT       '1''!"^  '"  *"">«  »'  «■«  ?'","*•'• 

b..  been  „,„i^  fc,  P^Li^V'X* 'sttllr  ,°f "°'"''  '''"*" 

if,  at  the  date  of  the  death  of  fC  iT  !  "*®  °*  Limitations,  mortgagee's 

a  mortgage  title  (.  . '  B  ft  on  trSSofT"  ^'"^^'^  ^'^^^  ^^ 

date  when  the  statute  has  ban-edii         subsequent  to  the  under 

as  real  estate  :/).  "'^  '^^  "°^^"^"°^'  *h«  ««tate  will  go  g^ioL 

(y)  Thompson  v.  Gnin^  4  M«/J  ^qo 
(•)  Ibid. 

{')  A  io..r,A,e,  Pearce  v.  J/„„A.  [1904]  1  Ch.  518. 
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Section  II. 
Of  the  time  at  which  the  Cpeditop  may  first  Sue. 


Bightlo  enforce  security  may  be  postponed  by  agreement 

Hov/ar  default  in  payment  of  interest  accelerates  right  to  enforce  security 
Where  right  to  enforce  is  postponed,  the  mortgagee  cannot  redeem  a  prior 

mortgagee  compuhorily     . .  . .  .... 

Postponement  does  not  affect  right  to  protect  a  threatened  security  .. 
Mortgagee  may  exercise  all  his  remedies  concurrently  when  money  is  due 

All  remedies  may  now  be  had  in  one  action 

A  prior  encumbrancer  may  sue  after  a  subsequent  encumbrancer  has  obtained 

a  decree 

Mortgagee  may,  at  his  option,  sue  for  possession  only 

Mortgagee  of  an  agreement  may  sue  for  specific  performance  ofit.. 

Mortgagee  may  commence  creditor's  administration  suit,  or  prove  in  existing 
one  . . 

Mortgagee  cannot  claim  benefit  of  creditor's  deed  unless  he  elects  within 

a  reasonable  time 

Mortgagee  of  a  tenant  in  common  may  sue  co-tenants  for  an  account 
Mortgagee  may  interplead  ichere  rival  claimants  to  equity  of  redemption 
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712.  There  will  be  no  foreclosure  until  default  in  payment, 
according  to  the  agreement  (wi) ;  but,  as  the  right  of  redemption 
may  be  postponed  during  a  certain  period  (1394),  so  the  mort- 
gagee's right  to  call  in  the  money,  and  consequently  to  foreclose 
or  sell  may  also  be  limited  (n) ;  and  the  limitation  may  be  greater 
than  that  upon  the  right  to  redeem  ;  for  the  same  reason  does  not 
exist  for  guarding  the  rights  of  the  mortgagee  as  of  the  mortgagor. 
There  is,  therefore,  no  objection  to  an  agreement  that  the  debt  shall 
not  be  called  in  during  the  lifetime  of  any  particular  person ;  and 
unless  fraud  were  proved,  it  is  probable  that  no  objection  would  be 
made  to  any  postponement  of  the  right.  But  where  the  postpone- 
ment is  conditional  on  punctual  paj-ment  of  interest  the  word 
"  punctual  "  is  construed  strictly  (o). 

713.  If  there  be  an  absolute  covenant  not  to  call  in  the  money 
during  a  certain  period,  no  default  in  payment  of  interest  during 
that  period  will  enable  the  mortgagee  to  sue,  notwithstanding  the 
breach  of  the  condition  in  the  mortgage ;  though  if  there  be  no 
such  covenant,  the  mortgagee  can  sue  at  any  time  after  default  of 
payment  of  interest,  however  distant  may  be  the  day  at  which 
payment  of  the  principal  money  is  reserved  (^),  unless  he  have  after- 

(m)  Bonham  v.  Newcomb,  1  Vem.  232. 

(n)   Burrowu  v.  MoUoy,  2  Jo.  &  Lat.  521 ;  see  SamOoltom  v.  Wallis.  5  L  J. 
(N.s.)  Ch.  92 ;    Williams  v.  Morgan,  [1906]  1  Ch.  8W. 
(o)  L^eds  and  Hanky  Theulrc  uf  Varieties  v.  BroadbeiU,  [18d8j  1  Cli.  343. 
(p)  Burrowu  v.  MMoy,  2  Jo.  k  Lat.  621 ;  Stanhope  \.  Manners,  2  Ed.  197. 
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wards  waived  his  right  to  sue  (q) ;  which  he  does  not  do  by  the  Paraara.ks 
mere  subsequent  acceptance  of  interest  (r).  ^  713^16 

J^l  \  'TJ?/^'^  *^''*'  '^'  "g'^*  *«  «»«  i"  ^e«Peet  of  anv 
moneys,  to  which  the  mortgagee  becomes  entitled  in  that  character 

the  LTod     ^T.  ''"T  ^"  '"^  ^^^^'^-^  «f  l^-d  rent)  Iring 

he  period  included  m  the  covenant  (s),  but  not  in  resnect  of 

injuries  to  the  securities  (t).  ^^^  °* 

nalid  not'' to  wf '^'^  ?''  "  ^"""^  '"°^*^"'»""^^'  ^'^«  h^^  ^°ve-  Where  right 
nanted  not  to  foreclose  during  a  certain  time,  cannot  proceed '^  ""^""'^ '« 

el^tr  fL  he  r*"^^"n^"'  *°  ^"^^  '  ^«°^^^--  °^  t'«  S  S^SS*''^ 

i:t^l    u  r  bTca"? onrc:';  t^^^^t  °\*^  ^"^-"= 

mortaairor  f },.«!?       .  covenant ;   and  without  the  compulsorily 

mortgagor  the  first  mortgagee  cannot  be  sued  (1664).  »  P"""- 

Jorfth^lbt'w""^  *   mortgagee  cannot  enforce  his   security  PoZr 
betore  the  debt  becomes  payable,  he  may  commence  proceedin-rs  for  '"™'^°«« 
protecttngu     Thus  a  debenture  holder  mav  sue  for  a  recei^r  and  Stt"* 
manager  before  the  debentures  fall  due  if  the  company's  a  sets  a-  '^^^^ 

And  on  the  same  principle  the  Admiralty  Division  will  order  he 
arrest  of  a  mortgaged  ship  before  the  debt  falls  due  if  the  mort^a^or 
be  using  her  for  a  purpose  likely  to  injure  the  security  (y).      °  ° 

inliv,..t?''f*Ii?  '""'*^*"1  ^''   ^"'^"^^  forfeited  (2)  by  default  Mortgagee 
m  payment  of  the  principal  or  interest  («)  (where  anv  time  has  T^. --- 
b^n  fixed  for  payment)  and  at  any  time  after  the  lending  of  the  SnSies 
money  (where  no  time  has  been  fixed),  the  person  entitled  to  theT""™"^"^ 
mortgage  debt  may  demand  payment  (6),  and,  in  default  of  pay- Sue." ""^^ 

which,  according  to  the  nature  of  his  security,  he  may  be  entitled 

(?)  Langridge  v.  Payne,  2  Johns.  &  H.  423 

(r)  Be  Taafe.  14  Ir.  Ch.  R.  347 ;  Keene  v.  Biscoe.  8  Ch.  D.  201. 

(«)  Bnrrowea  v.  Molloy,  supra. 

(I)  Dvgdale  v.  Bobertson,  3  Jur.  (n  s  )  687 

(u)  I^msMtom  V.  Wallis.  5  L.  J.  (^-.s.)  Ch.  02,  .ed  quccre. 

iW..  Graham  v.  TAe  Co"  [fw8]  2  ci,'.  ^  ^  '  ""'^  ^'  Car*A„/to«  i'„.i-  Estate, 

(y)  The  Blanche,  58  L.  T.  592. 

evId'enSta"  Jn  SS'to  p?v"dil''-t  '*  ""-^  ""T*^  *°  »-  ^J^"-  ^'^  P»-l 
of  the  d;ed.  the  c™t  of  ?hrbeion  cnt^tTTf  *°  '^'^""^^  ""»>'"  »»>«  ««»"i"S 
though  made  without  consklerati^lt^n.hn'l  *°  POJ'T"*  *°  «"'*'8«  *»'•'  t''"'^ 

(5  Q.  B.  D.  409).  the  Co7rtof  An^'ahd.Uha;  f    "^'^ .  ^"^^  "'"•'"'"  ^-  '^'''^" 

»«e,  V.  Snynion! 7  ct  I),  188        '  *'"'  ^"^^  ''•  »^'"""»*-  3  Jo.  &  Lat.  1  ; 

lol'i.  8.'"  *  ^P-  ''  •/""••  *  ^y'^  Conv.  ed.  3,  vol.  6.  p.  575.  n. ;  Gknv.  bk. 
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OF  RIGHTS   AND  REMEDIES   OP  THE   CREDITOR,      [part  IV. 
against  the  debtor,  or  his  asspta  An^  fi,„  •         i.      , 

different  court  S£land.    TJ'  '^' f""^'  '^''  "^"^  in 
less  Af ^^r  2l  ■  •  ^    *"*^  equitable  remed  es.    But  neverthp- 

absolute  (d)  ^'°"  "^  '""^W"™'  ''  ■»«d. 

time,  tat  .ubjeot  ^  K^XVirRlT^f 'iZ""  7','  "'  "°  """ 
of  the  lanrl  I  f\   ^^      ^       ^""i.  iiuie  (J),  1883,  sue  for  possess  on 

ma>  hold  the  pawn  without  sale,  while  suin-  the  pawnor  lh\     .^^ 
as  execution  against  the  person  of  th..  ^»i!l  Pawnor  (fi) ,  and 

the  judgment  acts  B^ZfTT      f  \*^'^*°^  ^««  "o*.  except  under 

execLrgllte    "i:^^^  ^''^  '^-^"g-g  the 

eTOnse  tt.  ^l,  "'       "'' ''  "  '"'  ""^  ''°n»  '"  accumulate 

Z^r-'       .°  «?  "  "'"'"  *«'  »  'I  a^C""-'  have  been 

(c)   But  if  ho  hod  been  naid  aU  th.f  i.„  -i  •      i  • 
m  equity  for  a  further  8uni^li™^lvm,vT^       '"  '^"°"'  •'^  ''""'^  ""»  «'« 
34  Boav.  281. )    Nor  can  nS  iTet^^'h'^"  f*"  *'*'°"-     <^'''^  ^-  ^^^^r, 
statutory  receipt.     (^„n^„  v.X^.iSL^'^     c*""-  '"  ^™""  S'^'*"  ">e  usual 

i1)  Sterns  V.  r.;,^.,.  'iM.,  Ss  'H^h l^f ""  ^""'''  ''  '"''•  ^^  '^^^ 
Hartland  <L-  Co.,  31  Ch  D  42  •   tL      n  '    ,'^.*°  ^""^  "^  order  see  Farrar  v  Znw 

the  chief  clerk's  certificate;  u^eKe  nlSl  ^  k°'kP"^!""1*  °"«  '"°"t''  »«" 
payment,  and  proves  the  amount^ue  for  nHn  ^  .^  "^^  ^"^  pleadings  for  immediato 
V.  Z«r,y,  ^artfa'^  ^.  Co.,  j^^f  Whc.^Tuch'an  Tf  "?*««'«*«»  the  trial. /-^^r 
commence  a  fresh  action  ioVviyjZT?„7^^ X"" T^^^  " '"^d"  '*  '«  improper  to 

appointment  by  the  mortew^of  !"£, "  '  ^^^^^  *  ^^  ^^  ^'S.  But  the  more 
.dl  .s  .ncluded  in  the  mortgage.  sUsVh  v.  ft..ti"  sTI  T  m"  "'"""  «'"'■ 
970 ;    iViihaU  V.  .Svts  th  D  413    '   """^  "'^  *'^''^''  ^-  '»'<«^'  53  L.  J.  Ch. 

ih)  Story,  Badm.  §  315. 

(1)  Davis  V.  Battine,  2  Russ   *  Mvl   7ft .   /-.  n,         ^.. 

a-\  Per  \^tA  UKT-lt^Tr  r  '^'^^^V  "■  «*"»».  3  Smith,  510. 

(0   Shepherd  ..iaUy^M^'u^  '''"^'"'  ""^  ''''^""*'  '  "^^-  «^"-  ^- 
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718.  A  prior  incumbrancer  may  also  brine  an  action  after  a  a  «  • 
decree  has  been  obtained  in  another  suit  by  th'e  o^^of  al^L^  .^-^-00, 
charge  ;  for  he  is  not  bound  to  come  in  under  that  decree  at  t}i«  "^^""^  ^^' 
nsk  of  losing  his  rights  by  the  suspension  of  the  proceSS^  !n  Z  ^nou-Xnce 

suit  (n),  °  haa  obtained 

T-IO    fPi.  a  decree. 

;  '^  .  1,.°"?'*"""^^'^  "S'^*  *«  ^'^o™^  1»«  securities  is  notMort««- 

mortal     h'  "'''*f '^'^  ^'  *  ^"'*  "^^^  -'»  P-*  -n  e^d  to  the  -??:if?o, 
mortgage.    He  may  also  at  any  time,  until  the  arrival  of  the  dav  PT"*^" 
of  payment  fixed  in  a  redemption  suit,  bring  his  a ct"44  corntd     '" 
a  conveyance  to  himself  of  the  legal  estatefor  otherwise  for  the 
perfecting  of  his  security.    And  this  may  be  done  even  after  ar 
actual  tender  to  him  of  the  amount  alleged  to  be  due,  if  L  proper 

the  Zrr?^''  ""''  '"°  Siven  ;  and  even  after  noti  e' 

the  sum  tendered  be  considered  insufficient,  though  at  tb.  perilof 

«)sts  If  It  turn  out  that  a  proper  amount  was  tendered  (0) 
And  m  such  a  suit,  the  court  will  not  enter  into  the  question  of 
min     K  "^i^'  ^^'=""*^'  "^'^««'  '^  «^«°^«'  t^-e  be  such  a 

S  wt  T\l  '^"  '^'^'"^*'^''  *°  P^^  ^"  '^'^^  «^«"  be  found  due. 

1  IT  . 1 1     '  '""^tg^g^e'^  claim  be  established,  as  will  enable 

iHt^efr '  '''''''''^-  '"^ '-'  ^'  '^--p^^--^  -  p- 

in  W  othist'o!?'  ^''"^"""  "^  ''^^^"'"^  ^^^  ^*=^'*J^  "P^'^  the  Mortgagee  of 
mterest  of  h,s  mortgagor  m  an  agreement,  he  may  sue  for  specific  '^'^-^rn.nt 
performance  of  the  agreement  (p)  ™»y  «»e  ^or 

704     on.  specific  per- 

721.  The   mortgagee,   whether    his   security   be   legaHo)    „  !°™'««>°^'t- 

deceased  mortgagor  (1564),  in  which  case  he  may  (r)    sue    on '^'»!f  . 

^11  "/"'  '"•'*'"  "^'•*''"  •^^  ^'^^  --^g'^g-  He  m^l^L. 
also  come  m  and  prove  in  an  administration  suit  for  his  debt,  less  '^  '^"' «" 
the  value  which  he  sets  upon  his  security,  or  may  apply  for  a^S  e^^tL^oae. 

been  allowed  to  prove  as  a  creditor,  in  a  suit  to  administer  the 

(m)  DvMttan  v.  Patterson,  2  Ph.  341. 

(b)  AmM  V.  Bainbrigge,  2  De  G.  P.  &  J.  92 

Jl?^r;.?Kir»;/Ji/l^'j!S.  S""'^  ^-  ^-"^'^'^'  ^  ^-  *  ^Var.  229 ; 
(P)  5roum«  v.  ionrfon  Necropolis,  etc.,  Co.  0  W.  R.  188 
(?)  Vroves  V.  Lane,  16  Jur.  854. 

(1883)  Ord  XVL,  Rule  9    •  ^  ""•  "«*^'-<'*«.  5  Beav.  188;   and  see  Rules 

A?"SS^pett\*'i^^^       f;  f  •  ^'*  «  '^^^  *""  -^%-S«  1^*^  valued  his 
he  caiin'ot  p^Tf?r    mo^  th.n  Z    ?"«'""'*  ^"^^^'^^^'^  th^n  the  valuation. 
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nT~m  °'°'*g''g*«'»  ««*«*«.  »*t<'r  obtaining  a  decree  of  foreclosure,  and 
contracting  to  sell  the  property ;  but  upon  the  terms  of  rescindir.. 
the  contract  and  reconveying.  And  the  proof  wiU  be  limited  in 
such  a  case  to  the  amount  recoverable  at  law  on  the  mortmce 
covenant,  and  therefore  will  not  include  the  costs  of  the  foreclosure 

But  where  a  mortgagee  waited  for  fourteen  years,  during  which 
the  secunty,  which  was  of  a  wasting  nature,  so  deteriorated  in 
value  as  to  become  insufficient  for  payment  of  the  debt,  he  was  no^ 
allowed  to  compel  legatees  under  the  will  of  the  mortgagor  to 
refund,  though  such  of  the  general  assets  as  were  still  otherwise 
available  were  made  liable  (m). 

The  mortgagee  may  also  lose  his  remedy  against  the  general 
assets,  by  refusing  a  tender  of  so  much  as  has  been  found  due  to 
him  under  the  admin-  tration  decree  ;  the  fund  in  such  a  case  bein- 
divided  among  the  other  creditors  under  the  decree  (x). 
S^Kin.  *  ^??   A  mortgagee  cannot  claim  the  benefit  of  a  deed  of  trust 
benefit  of       ^^^  "^^  creditors  of  the  mprtgagor.  unless  he  have  either  executed 
creditor',        the  deed,  or  have  shown  a  clear  intention  t^  come  in  within  a 
reasonable  time  (y).    Nor  can  a  creditor,  who  is  not  a  party  to  the 
deed,  sue  for  the  performance  of  the  trusts,  and  establish  a  charae 
upon  the  trust  estate  for  money  which  he  has  advanced  to  the 
trustee  for  the  purposea  of  the  trust  (2). 

of  a  tenant  in  ^^'  '^^  "mortgagee  of  a  share  of  a  colliery  has  the  same 
common  may  '■^™«<"es  as  a  mortgagor  against  the  co-tenants  of  the  latter,  and 
Z^  for  r^  tli«efo«  sue  them  for  an  account :.  because  the  mortgagee 
•n  account     ,    ^  **  '*^  *^®  absolute  interest  in  the  mortgagor's  share  of  the 

land,  and  the  co-tenant  is  a  stranger  to  the  right  of  redemption 

which  hnuts  the  interests  jn  equity  (a).  - 

724.  Where  the  right  to  the  equity  of  redemption,  or,  (after 

payment  of  the  debt,)  to  the  title  deeds,  is  in  dispute,  the  mortgagee 

claimant.       "'*^.  '^^^rplead  (ft).    But  the  court  will  not,  at  the  instance  of  the 

to  equity  of    ™^rtgagee,  direct  mquiries  to  ascertain  the  title  to  the  equitv  of 

redemption,    redemption,  where  none  of  the  persons  claiming  it  are  parties  to 

the  Buit(c).    The  holder  of  goods  who  claims  a  Uen  upon  them 

for  charges  m  respect  of  the  goods  themselves,  may  also  interplead 

where  the  nght  to  them  is  disputed  (d) ;   but  not  if  his  claim  of 

(0  Haynes  v.  Haynes,  3  Jur.  (n.s.)  604. 

(tt)  Hidguxiy  v.  Newstead,  2  Giff.  492 ;  affirmed  3  De  G.  F.  &  J.  474. 

(x)  HempHead  v.  Hempstead,  4  Beav.  423. 

(y)  Oould  V.  Robertson,  4  De  G.  &  Sm.  509. 

(»)  La  Touche  v.  Lucan,  7  CI.  &  F.  772. 

(a)  BerUley  v.  Bates,  4  Y.  &  C.  182. 

3  £.  fSIU";  rT^.  oSmi.-'''-  '  •'  ■'   ^^^^  -  ■^^"'  ■  ^  *  ^^-  323 -• 
(c)    Wetherill  v.  Oarbutt,  1  8m.  &  G.  124. 
Id)  Cotter  v.  Banh  of  England,  3  Moa  &  Sc.  180. 
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^«  on,,  in  .espect  of  a  debt  due  fro.  one  of  tbe  contending  .^^. 

725.  A  mortgagee,  who  makes  advances  to  tnistees  under  a  m„^ 
teus   to  raise  money  by  mortgage  or  sale,  is  not  an  ob  ect  of  the  ^Kto 
trust,  except  so  far  as  the  trustees  were  thereby  enabled  to  make  n^lT  "*^ 
^  a  good  security.    He  has  all  the  remedies  of  a  l^agee  ^«^r  * 
but  nothmg  more;    and  even  if  the  trustees  have  power  toTeU'""'- 

them  to  exercise  their  power  ( / ).  ^ 

726.  A  mortgagee  or  other  incumbrancer  mav  sue   in   fnT»,A  »  .u       • 
^n^si,);  as  may  also  the  mortgagor-whrwV not  be  S^^K' 
to  be  dispaupered  on  the  ground  that  he  has  received  rent  from  th^"^  • 
tenants  of  the  mortgaged  estate   if  if  «,«™    ^*^'^«^  rent  irom  the  pa«i«rM. 
*       ti,  ^   "'"ii'feOoeu  esiaie.  it  it  were  received  after  notice 

from  the  mortgagee  not  to  interfere  with  the  property  the  r^ceint 
l^g  wrongful  and  an  aggression  on  the  prope^of  Lther'^JJ.'P' 


Section  III. 

When  the  Mortgaffee  win  be  Restrained  from 

Suing:. 

Si;b-section    (l).-r;„der  *he  inhererU  jurisdiction  as  modified  hu 

Statute.  "^ 

3Mgagu  restrained  where  action  wmM  he  inequitable  ''*'^°-^™ 

^o^^Syee  cannot  »ue  when  he  has  put  it  out  of  hi,  power  to're^onvev       " 

^->nditionalcontractZlto::^iZZZ^t:tT''^^^^^    ■ 

ditions  wiU  be  unavailing  (SSf^afef*""  '"»*  '^  """"^  «<"-     ,,, 
a  vires  advanees  nnA  n>/>w^„»...  732 
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Ultra  vires  advances  and  mortgagees 

Mortgagee  cannot  affect  prior  righU  to  which  'he  took'subjeci 

l^ '^»^nt  rights  which  he  has  acknowledged     .,'  ^         '^ 

VlT,.;^*''''''''''"'^"^y'^J^re  the  property       '.'.         ""         ^ 
PMic  trustee  who  is  also  tnortgagee    .  ^   ^     J 

ffgm'^-f  public  undertaking  cannot  forec'lose 

^eoj  arrangement  under  Railuny  Companies  'acI,  1867        ' '         " ' 

SZf  T!,     '"''"'r^f''  ^'^P^'n'^r  refusal  to  acount  or  fo^  laches  ' 
Mortgagee  of  advowson  bringing  quaro  impedit 

sZHy"''' :^""""'  ^"'^'"^  "  -'^-^"■-  -.'  fr^n  parting  with 
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734 
735 
736 
737 
738 
739 
740 
741 

742 

743 
744 
745 


I'j.^'^^kv  Srnith.  2  Moo.  &  So.  131. 

II)  Lt.jfiTszl'  '^"-  **  """  "-^  ^-^^  -  ^-P-.  16  Beav.  396. 
(*)  Perry  v.  Walker,  1  Y.  &  ColL  C.  C.  672. 
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Sub-section  {!).— Under  the  inherent  jurisdiction  aa  modified  by 
Statute  (continued)— 

Mortgagee  t  aeium  for  payment,  performance  <4  eovtnaiOi,  or  ejeetmenl. 

restrained  on  payment  of  money  into  court  under  7  Oeo.  2,  c.  20 
Action  for  foreclosure  rertrained  on  payment  into  court  under  7  Oeo.  2,  c.  20 
Only  applicable  where  mortgagee  not  in  poeseMion,  and  no  exercise  of  power 

of  tale  attempted    . .         . .         . .         . .         ,  _ 

inherent  potrert  of  courts  of  equity  to  stay  on  payment  into  court   .. 

Court  wiU  stay  unless  it  would  affect  other  interests 

IiUterenI  powers  to  slay  exercised  on  condition  of  payment  at  future  date 

and  in  default  foreclosure  _ 

Stay  of  vexatious  action  or  actions  again^  public  officials  eU>road   '. '. 
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SuB-SEOnoN  (2).-'-'aying  Proceedings  under  the  Bankruptcy  Act. 

Powers  of  the  Bankruptcy  Act  »„ 

Instances  of  how  powers  of  the  Act  are  exercised       ..        ,.        ,,         * '    754 

SuB-SEcnoN   (3).— Staying  Proceedings  under  the  Companies  Actt. 

Powers  of  the  Act  

Circumstances  under  which  the  powers  will  be  exercised 
Power  of  court  to  force  debenture  holders  to  exchange  debentures  for  fuUu 
paid  up  shares       ..         ..         ..         ,.  ,_  ■/     j     3 
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Sub-section    (i).— Staying  Proceedings  under  the  Judgment  Acti. 

The  AcU  do  not  prevent  the  creditor  from  obtaining  a  stop  order  or  otherwise 

protecting  his  security 750 

Effect  of  Judicature  Act  ^         *j         '"    ^.g 
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Sub-section  (1).— Restraint  of  Proceedings  under  inherent 
jurisdiction  aa  modified  by  Statute. 
727.  In  certain  cases,  incumbrancers  will  not  only  be  restrained 
from  exercising  all,  or  more  than  one.  of  their  remedies,  but  even 
from   exercising  them  singly.    Thus   the  mortgagee's  action  of 
ejectment  has  been  stayed  (on  security  being  given  to  redeem) 
on    the    ground    of   entangled    accounts,  where   a    suit   for  an 
account  was  also  pending  against  the  mortgagee,  and  it  was  con- 
sidered beneficial  to  all  parties  to  keep  the  possession  in  suspense 
m  the  meantime  (i).      And  where  the  vendor  of  an  estate  had 
taken  a  bond  for  the  unpaid  purchase-money,  he  was  ordered  to 
elect  whether  he  would  sue  on  the  bond  or  enforce  his  lien  (k). 
Also,  the  mortgagor  having  a  right  to  protection  against  a  double 
account  of  what  is  due  on  the  same  mortgage,  a  mortgagee  has 
been  restrained  from  proceeding  in  a  foreclosure  suit  in  a  Colonial 
court,  begun  after  a  decree  directing  inquiries  and  accounts  in  an 
English  suit  for  redemption— all  the  parties  being  in  England,  and 


(•)  Booth  V.  Booth,  2  Atk.  343. 


(k)  Barker  v.  Smarh,  3  Bcav.  64. 
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Ae  facilities  for  taking  the  accounts  there  being  greater;  but  the 
pUintiff  m  the  Enghsh  suit  wa.  put  upon  terms' trsubmlt  to  such 
orders  m  the  Co  omal  court  as  the  English  Chancery  should  think 
nuonable  {I).  And  so  the  owner  of  an  estate  subject  to  a  charge 
upon  paying  the  amount  of  it  with  interest  into  court  in  a  suit  to' 
mse  the  charge,  has  been  protected  by  injunction  from  proceedings 
by  the  mortgagee  of  the  charge  to  obtain  possession  of  the  land  (m) 

affida^t  of  no  defence,  and  an  account  is  claimed  by  the  defendant 
the  judgment  will  at  the  most  only  be  given  as  an  additional  securitv' 
for  the  amount  found  due  on  taking  the  account,  and  on  the  terms 
of  co^^t'ng  to  an  immediate  account,  and  of  no  execution  being 
issued  without  the  leave  of  the  court  (n). 

7^.  The  mortgagee  has  also  been  restrained  from  proceeding 
on  his  collateral  security,  where,  the  title  deeds  being  out  of  his 
power,  he  was  unable  effectually  to  re-convey  the  estate;  the 
amount  due  being  directed  to  be  ascertained  and  paid  into  the 
bank,  there  to  remain  until  the  title  deeds  could  be  secured,  and  a 
reconveyance  had  (o).  So  a  mortgagor  who  has  foreclosed  one 
mortgage  and  afterwards  sold  the  property  comprised  in  it  (though 
he  sold  It  airly  for  less  than  was  due.  will  not  be  allowed  to  proceed 
on  his  collatera  securities,  the  sale  having  put  it  out  of  his  power 
to  re-open  the  foreclosure  (;,) ;  and  the  same  result  follows  where 
a  mortgagee  having  transferred  the  mortgage  without  the 
SSrP*'*''  ^^^'^^^^  P^°*=^«^«  to  ™«  the  mortgagor  on 

729.  So  if  he  join  with  the  purchaser  of  the  equity  of  redemp- 
tion m  a  sale,  and  allow  him  to  receive  the  purchase-moneys,  the 
mortgagee  (being  no  longer  able  to  re-convey  the  estate)  will  not 
ttZfg)      '"'         "mortgagor  for  the  amount  so  allowed  to  be 

730.  A  sub-mortgagee  cannot  prevent  the  original  mortgaaee 
from  suing  his  mortgagor,  and  yet  hold  him  liable  for  the  debt 
^ed  by  the  sub-mortgage.  He  can.  therefore,  only  restrain 
he  action  on  the  terms  of  releasing  the  original  mortgagee  from 
bs  pe^onal  liability  on  the  sub-mortgage,  and  restorfng  to  him 
any  other  security  which  may  have  been  given  ;  but  he  is  entitled 
to  have  the  money  to  be  recovered  in  the  action  secured  (r). 

H)  Beekford  v.  Kemble,  1  Sim.  &  St.  7. 

(«)  Duneombe  v.  Oreenacre,  28  Beav.  472. 

(n)  WaUingford  v.  Mutual  Society,  5  App.  Cas.  685,  695. 

(0)  ScIkx^  v.  Sail,  1  Sch.  &  Lef.  ne 

ip)  Uckkart  V.Hardy,  9  Beav.  319 ;    Wdkcr  v.  Jone.,  L.  K.  I  P.  C.  60. 

•trii:;i;f SJ?R  ;-c''p  35';  X  T  '""'r  f  "•""« '''-  ''^^-- 
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OP   RIOHTS  AND  REMEDIES   OF  THE  CREDITOR,      [paut  JV. 

781.  An  annuitant   having  a  specific  remedy  by  entn-  and 
d.8tre««  either  expressly  or  by  statute  (,).  was  not  allowed.^wh?. 
the  rent  of    the  property  was  sufficient  to  answer  the  claim  to 
pun.ue  the  more  burdensome  remedy  of  a  suit  in  equi??, 
although  where  the  annuity  has  fallen  into  arrear,  the  court  L  J 
discretion  to  rame  the  arrears  by  sale  or  mortgajje («).     Butan 
incumbrancer  is  not  generally  prevented  from  using  such  ren.d,' 
as  are  open  to  him.  on  the  ground  that  he  has  an  easier  mode  o 
relief  (x),  or  on  the  ground  of  interference  with  the  rights  of  other 
persons  claiming  under  the  same  security  (though  this  may  be  a 
reason  for  staying  execution)  (y),  unless  the  pursuit  of  the  M- 
m  question  would  be  contrary  to  the  spirit  and  intention  of  the 
contract,  and  in  breach  of  good  faith.    Such  would  be  a,,  action 
on  an  implied  contract  to  recover  a  debt  secured  bv  a  warrant  of  ' 
attorney,  upon  which  the  proper  remedy  is  to  enter  up   ju.I.. 
ment(2);    and  an  action  by  a  mortgagee  on  his  security,  afi,"r 
proving  for  his  whole  debt,  when,  according  to  the  construction  „f 
the  deed  of  inspectorship,  the  property  was  to  be  divided  a«  in 
bankruptcy  (a),  , 

732.  Where  a  collateral  agreement  has  been  entered  into  that 
the  security  shall  not  be  enforced  if  the  debtor  observes  certain 
conditions,  the  creditor  will  not  be  prevented  from  enforcin.'  tho 
jecurity  if  the  debtor  has  failed  to  observe  such  condition  (i) 
Ihus,  a  mortgagee  was  not  restrained  from  exercising  his  remedy 
under  a  mortgage,  on  the  ground  of  an  agreement  that  it  should 
contain  a  clause  postponing  the  mortgagee's  right  to  call  in  the 
money,  where  a  corresponding  condition  for  punctual  payment 
of  interest  had  not  been  observed  by  him  (c). 

ifcS'lnd  ^?^'  ^  "mortgagee  who  has  not  exceeded  his  powers  in  lending 
mortgages,  on  the  secunty,  may  do  any  prudent  and  proper  act  for  the  purpose 
of  getting  the  benefit  of  the  security,  though  such  act  would  other- 
wise be  ultra  vires  {d).  But  an  incumbrancer  will  be  restrained 
from  exercising  a  power  of  sale  in  a  security  which  was  ori^analh 
uUra  vires,  or  made  in  the  irregular  or   improper  exercise^,f  a 

^  W  See  4  Geo.  2,  o.  28  j   ConveyMicing  and  Law  of  Property  Act.  1881.  c.  41, 

V.  K^l"  R.T7  eSToS.''-  ''""P-  *'  '  ^"'""^  "  '^''^^^'  ^  «•  »  ="•  22  =  A''^'^ 

2  rh^  ^L  ^"'**'''  ^"^^^^  ^-  ^"'*'''  f  ^^^'1  2  C-h.  323.     Hamhro  v.  Hambro,  [18041 
;  ."   «  .■ ,  ^'^  Duncan  v.  Manchester  Waterworks,  8  Pr.  697. 

(y)  Bokkow  V.  Heme  Bay  Pier  Co.,  1  El.  &  Bl.  75. 
(2)  Sherborne  v.  Tolkmaehe,  13  C.  B.  (n.s.)  742. 
(a)   Kingsford  v.  Sicinford,  4  Drew.  705. 

(6)  Parry  v.  Great  Ship  Co.,  4  B.  &  S.  656  ;    Winlhrop  v.  Murray,  8  Hare.  214. 
(c)  Seaion  v.  Simpson,  W.  N.  (1870)  261 

';f}^,}''^"}SheJield and  South  Yorkshire  Permanent  Building  Society  v.  AizUurxJ. 
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power  (e).    On  application  by  a  mortgagor  to  atav  a  sale  ha  inii«*    p 

bring  the  money  into  court  ( / ).  «>«»>«  »»Ie  he  muat    J^^ 

784.  The  mortgagee  will  also  be  restrained  from  doinc  acts  in  Mn^ 
dj«egard  of  the  ri«ht«  .f  persons,  subject  to  whose  conl^cta  wi  J --W.» 

deding  with  a  ship,  as  to  prevent  the  performance  of  a  charter- '«"« -'jeil 

Kb  into  ^.  V  ""''■"  ^^^-    ^"*  •'  ^''«  ™-^«'^««'  <^««n«>t  put 

the  ship  into  a  condition  to  perform  the  contract,  and  the  charterer 

i»ve  neglected   to   take  steps   to  compel   its   performance,   the 

mortgagee  will  no  longer  be  prevented  from  exercising  his  righte. 

785.  He  will  be  controlled  in  the  exercise  of  his  remedies  as  Nor.,,, 
mortgagee.  ,  .  by  a  subsequent  contract  with  the  mort^ag... Thei   «^^^^^ 

rCl  SlThicll  '-'v'^'^^^'^''^'  He  will  b;c;m'peiied:£!;i«  •-- 

to  respect  rights  which  have  been  acquired  bv  third  persons  from  ^'^>i<^- 

wh.ch  amount  to  an  acknowledgment  of  such  rights,  or   if    the 
.^urity  were  taken  with  the  knowledge  that  the  ^ran  ing  of  such 

788.  And  he  will  not  be  allowed  to  cause  unnecessary  injury  Will  „„t  bo 
to  the  estate,  as  by  cutting  timber,  when  the  .security  is  not  hown  '"  "»"''  »^ 
to  be  defective  {k)  (675).  ^  ^°*"  unnece««,rUy 

70(T     rri  injure  the 

737.    Tlie  trustee  of  property  belonging  to  a  public  bodv  h^Jn^  '""'*'*^'- 
amor^agee  of  the  same  property  ui^an  irS^^LnfLlZ^,^.  ..o 
an.uance  and  for  the  purposes  of  the  trust,  will  not  be  restraLd  "  "^ 
™m  exercising  his  rights  as  mortgagee,  and  in  so  doin.  from  usL.  '""'*«'^ 

acta  (O,  where  the  general  public  are  not  interested  under  a  statute 
m  the  performance  of  such  trusts. 

2^'IlZ:^"  r""t  '"'^''*'  "^  "  ""^"^^J^'    -=»««'.  water- Mortgagee 
works,  or  other  work  m  the   maintenance  of  which  the  General  "' P"''"" 

SLXn  t:  m  V^'  ""'^r^  ^^^*"*«  which  tutriSr      "i^- 
construction,  the  mortgagee  or  judgment  creditor  is  not  allowed  to  ''"^'°^- 

■^^^'^'S^TtcTt'^ZT^^^^  12  VV.  R.330; 

(/)  Bickson  V.  Darlow.  23  f'h    n   Kon     it  lu  '        i 
^-iicitor  the  court  will  LuJate  the  tr^\  II  ^^f.^^l^S'^S^^  was  the  mortgagor's 
-'/«W  V.  Jones.  24  Ch  D  289  '"'""'*  *^'  '""""y  ^  *<»  ^^  P«id  in. 

(?)  Di  Mattos  V.  Qibson,  4  De  G.  &  J.  276. 

n.mor.„da„  was  executed  l^^r  p\rt'S'thtca"'""«  **"'  *^  ^''^^'' 

pi'2,/1'^  T:  ^^rojt,  27  Beav.  510  :  Moreland  v.  i?i>;i.W"9r  "4  P         »- 

^- — r  r.  Axkcn,  iK.  Si,  J.  343.  ."!./_rs...9r.,  ^4  l,i-av.  oj  ;  sco 

(i)  Wifhriniton  v.  &„*,,  SeL  Ca.  in  Ch.  30. 
W  Atf..Oen.  v.  £fa,rfy,  1  Sim.  (n.s.)  338. 
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OF    RIOHT.   AND   RKMEDIES  OF  THK  rnKD.TOR.      [..^h^  j^. 
|orecIoH«  or  to  nell  the  underUking.  or  the  land  or  work-   ..r  . 

receiver  (MO— 841) ;  nor  to  uw  any  othor  remedy  aaaiust  Iht.  I.  ? 
than  that  wh.ch  ih  oxpre«.iy  prencribed  by  the  BUtute  ul  'w 
h.H  jecurity  «  created,  or  which  will  interfere  with  the  publ L  r 
to  the  contmued  u»e  of  the  undertaking,  or  with  the  power   .S 
be  comi«ny  alone  »re  authorixed  to  exerci«,  (m).  And  b^Iu  uu 
the  roUmg  «tock  or  plant  u«ed  or  provided  by  a  raSwav  co"  II  '' 
for  the  purposes  of  the  traffic  on  their  railway  or  of  th^.V  T*^"^ 
or  worksho,.  shall  not.  after  their  railiiy'i/'nV'p^  rt^^^^^^^^^^^^ 
open  for  pubhc  traffic,  be  taken  in  execution  o7.Ta^^[: 
covered  m  an  action  on  a  contract  entered  int<,  afte    thTL  i 
of  the  Act  or  in  an  action  not  on  a  contract.  comm^Led  aE  H? 
passing:   but  the  judgment  creditor  may  obtkin  a  «ce^r  1     '  I 
necessary,  a  manager,  on  petition  to  the  Chancery  dS„1' ? 
the  receiver,  after  providing  for  the  working  exL^Iand',. 
outgoings,  is  to  apply  the  receipts  in  payment  ofX  deJts  „  t 
company  according  to  the  rights  and  priorities  of  the  crZr!    ^' 
The  protection  given  by  the  Act  to  roUinj/  stock  «n^l      . 

(m)  Furnest  v.  CaUrham  Rail  Co.,  23  Beav   flir. .    P^( 
uiigkam  Canal  Navigation  Co..  Kav   142  •  *^l„  „  'r.^?'?'*'-   »<"-«-«^*  ond  Bit- 


^0;^i 


.'.Si 


r-T77- 


mingham  Canal  Navigation  cCK^y' H2  -iln^^  'n  ^fV'  "■'"•"•'■^*  ""^  *- 
0  Eq.  488  ;  aoo  Gardner  v  W««  r-L/il-^  r.'^"  ■^"*'?*.  ''<<••.  Aa.Y.  Co.,  L  R 
*.M^H  y.  last  Angl!^Bali^.'^3U^^  SKST  »-"£''"• '  H.«-  ^  ^'^^U 
tie..  Bail.  Co.,  L.  R.  1  P.  c.  64  ;  /toe  d  ifLi  v  ^  '//^  "**""•  ^„'^""  ^^'"""'W. 
374  ;  Jfe  £rnu,,uh  Deck,  C^Lv^  17  eTisI  ■/«"''  "^-  ^5  '^''•'  ^  W  B, 

V.  South  Staffordshire  r,fm^4;,Ttl896f2  ^T  £^'*  ^t  '\^"«=  ^''"''''' 
WO"' Co.,  1895]  2  Ch.  608.  511.  S  c««.;  ««  S^-  T  ^^™'*  ^''"'■'  ^"''• 
B»  Portsmouth  Tramways  Co..  [1802]  2  Ch^^"!„'5T^fr,"'  "Z.^'''  """^  ""'"'^ 
rrtimtt«j„,  f  1803]  3  Ch  437  ;  [1804]  2  t'h.  286.'  ''  " "'  ^«<«'M'« 

(»)  Railway  Companies  Act.  1867  (30  4  31  Vict  c  I97»  ..  i  j 
several  Acta  and  made  perpetual  bv  38  &  30  Vict  c  II  ^C  '\1'  «'°?«'"'<^  ^7 
tion  might  be  issued  affainat  thn  r,;ii;t.-  .  i  J  ^'-  Before  these  Acts  excu- 
but  if  tL  judgment  wefXnd^'^Sio'^.l;!"?  P^'f  chattel-  of  the  com^nv, 
entitled  only  to  be  paid  ^rT Z°u  wkh  thTl.  f^'"'"^''*^*''°''l«»f  »hich«a. 
by  the  com^ny.  he^i^^^tn  ^.Ltofh^T  "^°"*"  debenture,  i«u.l 
other  debenture  creditors:  and  whe»T^"  ''".«,«'"t'on  "  •  trustee  for  th. 
the  suit,  an  inquiry  wm  dta^?^  wheUierTuri  I'^flf  ,'''^1'^^  '^"  "PP"'"'^  '" 
debenture  creditori  that  thTr^i^er Should  ^l^t^  'V^"  ^"""^^  "'">«  "«■« 
ment  available  for  their  benefit    7a,i«^  ^J'"  P'°?,«^'>nK8  to  render  the  jud, 

hut  ^KePoUeries,  etc,  B^a  Co    ifRSik.ilT'J^'-  ^''-  ^  «"  ^  i^<i-^i 
recovered  the  debt   and  had  b^klllmvL  i^   ^'^    ®"'  '*  ''"  ''^''^  '^at  if  he  h.i 
wards  be  considered  U.  ha^  rSSd  k  «  *^  »PP«'P"»t<i,it.  he  could  not  aft*:- 
Baa.  Co..  L.  R.  6  Eq  316."  "  *  *""**^-      (^«>»'^'»e  v.  CormartA«, 

of  a?S;:J„Trg"rS°m:nffoS^;',¥  ^^:  '  S-  ^-.P-  3«-    ^  *<»  '"^  *«-' 
Bailway  wJgon  Co.  v.  iSreai  CLD  ^    '^  *"  ""^^  ''^'''  «*  ^o^***'" 
(p;  30  &  31  Vict.  c.  127.  M.  7-11.  14-1&' 


:Tir '^ '"  ,T:'^«ir, 
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rntmg  to  «uch  achcme  by  tht*e-fourth.,  in  value  of  the  hoMers  of 
the  mortKages  or  bonda  innued  under  the  .uthorit v  of  the  comtnv^' 
.pecu^  ActH.  and  by  three-fourth»  in  value   of   the   hoE   o 
debenture  stock  of  the  company,  will  be  deemed  to  be  the  .Tnt  o 
.11  the  holden.  of  nuch  mortgaKe«.  bondn  and  debentunLk 
r«pect.vely.    And  a  hke  proportion  in  value  of  the  holderrof  «?t. 
charges  or  payment,  charged  on  receipts  of  or  pavable  bv  1 
company  m  consideration  of  the  purcha«e  of  the  unde^ki n-   of 
.no^her  company,  and  of  mortgages,  bonds  and  debenturrst^.i:.  o 
.  leasmg  company  w.ll.  so  far  as  relates  to  such  creditors.  binTthat 
'Z7Jr^  the  assent  of  such  creditors  will  be  unnece^a  jth  re 
heir  interests  will  not  be  prejudicially  affected  by  the  scheme 
A  debenture  ho  der,  who  is      o  a  judgment  creditor.^will  JbouTd 
m  respect  of  his  judgment  aud  restrained  from  issuing  executbn 
when  the  scheme  has  been  assented  to  by  the  statutory  majorit? 
of  debenture  holders  (g) ;    but  unpaid  landowners  and   oSe 
creditor  are  not  bound  by  the  scheme,  save  that  pr^eedingX 
them  may  be  restrained  during  the  maturing  of  the  schemT^rT 

The  scheme  when  confirmed  under  the  Act.  is  to  be  enrol  ed  in 
the  court,  and  has  the  same  effect  as  if  enacted  bv  Parliament 

rte^rt^dt^b;^ '''  -"''''^''  -'  ^"  p-^-  -S 

I^ny  yZ  :ShlT  -'  ""^'^  P^^"'"'^  °^  *^^  estate  Sri- 
many  years,  without  reqmring  any  payment  on  account  of  his 

^unty.  or  any  admission  of  title  (0.  but  also  against  the  mort 

m^,  even  when  the  property  is  unproductive  (e.g.  an  advowsonH«1. 

7«.  \Vhen  an  advowson   is  the  subject  of  the  securitv    th«  m  ^ 

me  ^mpediCoi  the  mortgagee  will    be    restrained    uTot'  t^^^^^ 

mortgagor's  offer   to   redeem;    and    the  court  will   comDel    th>""«^«^ 

re^gnation  of  the  mortgagee's  and  the  presentatron  o    the  Li '"""  ""^"• 

8»gor  s  nominee ;  because  the  mortgagee,  although  he  be  in  pTes- 

.on.  cannot  legaUy  make  any  profit  of  the  right  of  presentiZ^! 

(?)  Potieriu,  etc..  Sail.  Co.  y.  Minor   L.  R    R  fT,    noi  r     ^ 

W  ji"^<>  V.  Muckkmn,  [19091  2  Ch  519  '  ^  ^-  *  CoiL  C.  C.  36. 

Wea«yT.5c»y.lStr.403;  ^c*.>«o«  v.  ^o^.Bunb.  130;  ^^„„,  v.i>a^.„,. 
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742.  Again    if   the  plaintiff  in  a  redemption  suit  have  mad^ 
out  *  pnmd  fac^e  Uih  to  redeem    (as  by  showing  that  he  Hn 
incumbrancer  on  the  estate)  the  court,  without  determining  in  wC 
rank  he  stands,  or  who  are  the  other  persons  entitled  to  rtdeen, 
f««clo8e.  will,  upon  motion  in  the  cause,  restrain  the  first  morf^a^^eJ 
from  transferrmp  or  assigning  the  mortgage  security,  and 'from 
conveymg   or   otherwise   dealing   with    the'  legal   esUte   in   ^ 
he  «l.taments  con^pnsed  in  the  security,  until  the  rights  of  th 
part.es  can  be  sett  ed.  upon  the  principle  of  protecting  the  secur  v  . 
pendmg  the  ht.gat.on  ;  but  it  will  not  interfere  with  the  poas  "     ^ 
of  the  deeds  (xO.    And  the  court  will  take  this  course  the  nl 
readily  .f  the  first  mortgagee  have  contracted  to  deal  with  X 
estate  by  surprise,  or  have  shown  an  intention  to  deprive  the  puiw 
mortgagee  of  his  rights;    as  where  the  agreemen"!  for  sIH 
made  after  the  fihng  of  the  bill  to  redeem,  no  objection  having  bee 
made  to   the  right  to  redeem,    till  the  six    months'   notL^I 
payment  had  nearly  expired.    A  sale  by  the  mortgagee    or  a 
improper  object  will  also  be  restrained  (y)  (936). 

thJt?;7\'   '""f "*8^«  '^'"  »«t  b«  restrained  from  selling,  „pon 
the  apphcation  of  an  encumbrancer  claiming  to  restrain  him  fr^m 
doing  so,  by  virtue  of  a  contract  which  he  is  at  the  sam^    L 
impeaching.    As  where  the  assignee  of  a  puisne  mortgaj^e  wh" 
a.s.gnor  was  privy  to  a  transaction  by  which  the  firstVor  .a'- " 
rights  were  admitted,  had  filed  a  bill  to  impeach  those  ri^htsCnd 
at  empted  to  stop  the  sale,  on  the  ground  that  by  the  saL  t  a," 
action  the  first  mortgagee  had  limited  his  power  of  sale  (c). 

744.  Nor  will  the  court  interfere  with  the  mortaa-rce's  action 
on  h,s  covenant,  on  the  ground  that  a  contract,  still  incomp  etc  t 

the  mortgage  (a) ;  nor  with  his  right  to  recover  possession,  bccaus.. 
a  ter  contracting  to  sell,  he  has  brought  an  action  on  the  ovenatt' 
and  has  compromised  it  on  payment  of  a  sum  of  money  by  anofhe; 
person  whom  the  original  mortgagee  afterwards  redeemed  for  th.' 
purpose  of  completing  his  contract  for  sale  (6) ;  nor  prevent  him 
from  enforcing  his  rights  against  the  security,  Vhere  it  isTlva^: 

in  such  a  case,  direct^  an  account  of  «W  w»  T^'"^  to  D.cken«.  Lord  Thihi.o«. 
by  a  short  day.  with  inlnnSi^  the  mJ^ti  "  ""  *.'"'  "nortgago,  and  ,mment 
*pply.     Dyer  V!  W  K«.  2  likk  662  ''  *""''  °°  *'"'  '"?"''•  ^^''^  '"' 

!'!  ^tf*'  ^- ^'''*'«»rf.  18  Beav.  212  j  Ja,ats  v.  Biou.  3  Swans  234 
(y)   WkUtcorth  V.  Rhodes,  20  L.  J.  Ch.  105. 
(z)  Cockell  V.  Bacon,  16  Beav.  168. 

pr£lr'^!irt:-Sn\h^«Vas^™:.?L^VhS^^^^^^^^^^^ 

was  granted  in  that  form,  and  was  dilTvS.    But  the  JiJJSSr^ '"^"hl^"" 
tions  appear  only  to  refer  to  the  action.  lOO-Uhaiioellor  «  obserri- 

(6)  Davits  V.  Wittiams,  7  Jar.  663. 
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cjent's  estate  by  8dtpendin«trteLLnn7fr  for  costs  upon  his  Solicitor 
that  if  the  suit  be  o„^  to  e's^Tli^h     rehl^  ^"J'^--^ 

to  stand  over  until  the  taxation  is  completeS  S'         ^^  ^  ""^"'■'^  ^^'«'  '"V 

746    It  was  provided  by  statute  (/Iha'  .,  ^-«-      ' 

should  be  brought  on  any  bond  (w^h  L^l'  '"^'  action  Mortgagee-. 

patnnent  of  a  mortgaae  deU   or  jLr        '"^'"d^d  covenantor))  for"*'"""'"' 
«'  where  .„,  »«.vr^,^;J,  SSTblr""  "'''"""'  '?=»" 

or  m  any  of  the  superior  courts  in  the  rnnnf...       ,  *'*.'°"''  '«  "ales,  restrained  on 
Lancaster  or  Durham,  by  anv  mnrf  f  P*'**'"«  °^  Chester,  W"««'t  of 

-ignee,  for  recovery  ofThe  pCe^r:;"  '"  ^^P--"^tive  o;:SnT, 
ments,  and  no  suit  should  be  thZT    i-     '  '"''^*f«'*P«d  heredita-  7Uco.2.o.20. 

^.tomcnto,  if  the  person  havincr  n^?  ^  {  ''"''  ""^^'^^'^  A^^- 
hereditaments,  and  who  HhoX"ap^^;:  jf"  ^  "^  T'^'^'^^^ 
such  action,  should,  pendin.r  s        IT  *'°™*  defendant  in 

in  case  of  his  refusal,  WngFn to  the  couTt  T  *'  \  '"'^^^'««-  <- 
be  depending)  all  the  prinXal  nlT  ^''"  '"'*'  '*^"°°  should 
-rtgage,  and  also  alirXrdoTiranv'"'^r  '"  ""^  «"^'' 
or  m  equity  upon  such  mortirC  f  ?  ^  "'"'  *"*  "*"'*«  **  ^«w 
costs  to  be  computed  by  The  St  tT  ^""1'^*^'  '"*^^««t«  «nd 
^Pendingor  by  L  P^l^rl^ceTt^^J  ^^^   ^^^^^  be 

the  moneys  so  pa  d  or  broimlif  .„*  ^i*  ,"^^  ^or  that  purpose), 
full  satisfaction  and  diX't  if  ^  "T  '^""'^  ^^  **^«"  ^  ^e  in 
should  discharge  every  suchTorf  T'^"^'^  '    *"^  the  court 

-nlingly.  and  con.^^  s  ch  moS^^^^^  ^--  the  same 

P^r.  to  assign,  surLder  or TS;  hi  T  "'  ^"''^  '"°^ 
ments  and  the  mortgagee's  estate  »nT^.  mortgaged  hemlita- 
«P  all  deeds,  evidencefand  wrTti^^s  7^T  '}'T'  '*"''  ^«"-^ 
mortgaged  hereditaments  unto  t^^  Jl  "*^  '^  ^^'^  ^'^'^^  «*  the 
Pjid  or  brought  such  moneys  int  cour'JTh"'"  ^'""''^  ''''^^ 
adnumstrators.  or  such  other  n«,  '         '**"^'  ^'-^ecutors  or 

for  that  purpose  1;/!"        ^     "  "  P^"""«  *«  h''  «^  they  should 

^*°t8,  having  or  claiming  a  riirht  f«««J<wire 
'    'Voor  V.  A,u,h.ltalian  Bant.  10  Ch.  D  081  '"*'•'"'"' 

<*)  7  Geo.  2.  0.  M^t'2  ''■  "^  '^-  '"^'  *'»*'""•  »•  Co«.>r,  1  Ex.  «7. 
t. 
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to  redeem,  to  pay  the  principal  and  interest  due,  or  the  principal 
and  interest  together  with  any  moneys  due  on  any  incumbrance  or 
specialty  chargeable  on  the  equity  of  redemption,  and  in  default  of 
payment  for  foreclosure,   the  court  on  an  appUcation  by  the 
defendant  or  defendants  having  a  right  to  redeem,  and  on  his  or 
their  admitting  the  title  of  the  plaintiff,  might,  at  any  time  before 
brmging  the  cause  to  a  hearing,  make  such  decree  as  it  might  have 
made  in  case  the  suit  had  been  regularly  brought  to  a  hearin" 
and  all  parties  should  be  bound  by  such  decree,  as  if  it  had  been 
made  by  the  court  at  or  after  the  hearing  of  the  suit.    But  the  Act 
did  not  extend  to  any  case  in  which  the  person  against  whom 
the  redemption  was  prayed  should  insist  in  writing,  before  the 
money  was  brought  into  court,  that  the  party  praying  redemption 
had  no  right  to  redeem,  or  that  the  premises  were  chargeable  with 
other  principal  sums  than  those  appearing  on  the  face  of  the 
mortgage,  or  admitted  to  be  due  ;  nor  to  any  case  where  the  right 
of  redemption  was  controverted  between  different  defendants  in  the 
same  suit,  nor  to  the  prejudice  of  any  subsequent  mortgagee  or 
incumbrancer. 

748.  The  object  of  the  statute  was  to  relieve  the  mortgagor 
from  the  delay  and  expense  of  a  suit  in  equity  for  redemption,  and 
not  to  lessen  the  rights  of  the  mortgagee.  And  there  being  no 
provision  for  accounts  or  allowances  where  the  mortgagee  had 
been  in  possession,  the  application  of  the  statute  was  limited  to 
cases  in  which  it  would  be  equitable  to  relieve  on  payment  only  of 
principal,  interest,  and  costs  of  suit :  viz.,  where  the  mortgagee  was 
not  in  possession,  and  had  not  attempted  to  exercise  the  power  of 
sale.  And  where  he  had  attempted  to  sell,  an  order  for  reconvey- 
ance was  refused  unless  the  mortgagor  would  consent  to  pay  the 
costs  incurred  (t). 

The  statute  does  not  affect  the  rights  of  the  parties  after  pay- 
ment ;  being  applicable  only  while  the  security  is  subsisting  {k). 

749.  The  object  of  the  statute  was  merely  to  give  a  new  juris- 
diction in  the  case  of  mortgages,  to  courts  of  law  (Z) ;  the  second 
section,  as  to  courts  of  equity,  being  merely  incidental  and  unneces- 
sary ;  because  there  was  always  in  those  courts  an  inherent  juris- 
diction to  stay  the  proceedings  in  any  cause,  and  in  any  stage  of 
the  cause,  whenever  the  defendant  submitted  to  a  decree,  estab- 
lishing the  full  demand  made  by  the  bill,  and  giving  the  whole 
relief  prayed  in  respect  of  that  demand  with  costs  (m).    And  it 

(i)  Sirfton  V.  Baidingt,  3  Ex.  407 ;  Douie  v.  Neak,  10  W.  R.  627. 
(i)  Sanit  to  Thompton,  22  Ch.  D.  614. 

(OJW  V.  Hutt,i  Sim.  &  St.  331 ;  Bou,  v.  Ford,  4  Mad.  40 ;  Damn  v.  E«rl 
^Portarhngton.  2  Ph.  30.    See  form  of  order  there,  Paifnter  v.  Caretc.  Kay,  App. 

{m)  And  sec  Rules,  iSSS,  Order  XXII. 
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is  considered,  by  the  fusion  nt  ♦!,«  i„-„i       i 

under  the  JudiLure  aI.  l^tiS  ?f  P '"  o  ^^  ^■'^^■*'«°-  '""^^ 
become  obsolete,  and  that  it  I  If^  ^^°'  ^  ^'^  P™ctically  749-781 
working  of  it.  "  "'^  '''"S"  '^f^^  to  consider  the 

upIf^a^^eroTterde:^^  S"S;lt  ^^^  ^ T  ^'^^^^  ^^  ^ 
(who  is  always  liable  to  be  naidnffT  '^^      °'*'  *°  *^«  plaintiff  3tayu^o«  it 
costs,  and  ujon  bring^^gtfo  e.^^^^^^^^^P  -*«-*  ando^ff '«-' 

costs  of  the  defendant  so  far  as  ^r^nf    T«  ^''^''*  ^  *=°^«  tJ»«  ^**"^ 
the  amount  has  been\sc  Snf  T^^^^^^      *°  ''''^'  "°*" 
tomakesuchanorder.whereTtwouldaffJ  K  V"''  ^'"  ''^^"^ 
defendants,  by  interfe^Xq-^^^^^^^^^ 
incumbrances ;  or  with  an  ordpr  nffl  *"*  priorities  of  the 

relating  to  the'same  L\:^:t^^lZl  T'  ^  ^"^^'^^  «"^* 
anticipate  the  decree  at  the  hearin7bf or  J  '^.  *  '""^  ^*  ^" 

priorities  of.  and  the  amountrduf  to   tt""^  'T"''  ''  *°  ^'^^ 
proper,  by  directing  a  sale  (0)  '      '  '°^"°^brancers.  and  if 

niortgagor  and  oSer  mort'als  Cwr""  ''"''''  '^'^'^'  '^' 
payment  into  court  by  the  SlnT  ^""f  o^ure,  was  granted  on 

principal  and  interest  dLt^  the  pS^  *"  «-«  the 

the  other  mortgagees.  defenZts  t  .f '  ^  *^'  "°'*^  °^  ^^  a^d 
and  client.  A  ke  a  lawt ffor  J^  '"'''  "'  *''*^^'^  '^^^^^'^ 
deeds  by  a  first  mortL^e  wh^W  ^"^^^^^  '°^  ^""^^^^  °'  *t« 
mortgagee  not  tT  part  ?kh  Jl?  '""^'^'^  "^^'''^  ^^"^  «  ^^'ond 
considering  the  dules  of  a  fir  t  m  U"^"^'  °^°'^  ^P^'^  *«  q"««tion. 
it  was  -id^hatlt;a^L  J^^^^^  r;^  «  Po^*-"  .•  but 

tothesecondmortgageerht;hTinti^ro?^^^^^^^^^^ 

p<J^:  ^'r:ar4trrtith:r-T>s^  f  ^^^^ - 

and  forec bsure,  in  default  of  «o^       "e«n..g  ^r),  viz.,  for  account  power  to 
even  nt^rr^Z     in  aetault  of  payment  on  a  given  day  •   anr»  !,«  "^y  exercised 

"liouH  be  deemed  thai  ■.«  «»!..  i.  j  u  ™  ""■*  ■'«'•""  '  *''*"" 

(v)Z)wo»v.  rvrom.  2  Cr.*  J.  613. 

y  iipp.,  xlv. .  ChalUe  v.  0«y,w,  K.y.  App.  xlvL 
2  c  2 


lin 
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Wood   \  .-C.    refused  (j).  where  no  tender   or   payment  had  been 
made  to  make  any  order  to  stay  proceedings  which  would  give  the 

?T^  V^T  *^!  ^^'^^  °*  ^•'^'='««""  o»  default  of  pay^  n 
at  the  day  fixed ;  refusing  also  to  make  a  decree  of  absoluteToI 
clo8t,re  on  default,  where  there  were  many  defendants,  becauia 
partial  decree  against  one  defendant  only  ought  not  to  be  made 
The  inference  therefore  seems  to  be.  that  where  no  payment  or 
tender  has  been  made,  and  there  are  several  defendants^nS  li 
to  redeem,  and  not  consenting  to  the  application,  the  court  ought 
not  to  make  an  order  under  its  own  powers,  on  the  applicaln 
of  one  of  such  defendants,  staying  proceedings  on  paZnt  a   a 

r^r^eT  "'  °°  ''''"'*  '''^'  *^«  defendant  seekL^ 

Si       „  l^^    ^"•^^^  •*«  g^'i*™'  powers,    and  upon  considerations  of 
action,  or       Pojicy  or  convenience,  the  court  will  also  stay  proceedings  in  suits 
a-^r  public  'f  «P«-dently  of  any  submission  to  the  demand  made  bftLe  writ 

"Eb"  h    '  ""^^"^  \  P'*'°*'^  ^"•'  ^^'^y  fil«d  two  harassing  bills  for 

ab«>«..  redemption,  which  were  dismissed,  the  proceedings  in  a  fhhd  suH 

cominenced  for  the  same  purpose,  were  stayed  („)  until  pa« 
of  t.e  former  costs     And  the  court  has  stayed  a  iuit  for'X  ' 
tion.  against  an  ambassador,  for  a  year  and  a  day,  unless  he  shouS 
sooner  return  from  his  embassy  (,) ;  upon  the  principle  that  he  is 
entatled.  as  a  pubhc  officer,  to  be  protected  agaiLt  suits  during  U 
absence.    And  to  the  same  effect,  says  Lord  Coke  (y),  that,  "  ^  t 
the  kmg  s  soldier,  and  the  king's  ambassador,  both  these  bein^f 
the  pubhque  good  of  the  reahne.  private  transactions  and  sdtes 
must  be  suspended  for  a  convenient  time." 

Sub-section  {2).-Staying  Proceedings  under  the  Bankruptcy  La^ 
SS^pt?*'  Jf  •    ^« -«';5  ^-^  power,  under  s.  102  of  the  Bankruptcy  Act, 

^  Iw:^  t  fi'  ^"ff^""  °*  P"°"*'««'  *°d  aU  other  question 

whatsoever,  whether  o  law  o;  fact,  which  may  arise  in  any  case  of 
bankruptey  conung  within  the  cogni«.nce  of  the  court,  or  Xh 
the  court  may  deem  it  expedient  or  necessary  to  decide,  for  tlie 
pun>ose  of  domg  complete  justice,  or  making  a  complete  distribu- 
tion of  property  m  any  such  case.  But  the  comity  court  cannot 
barJ^ptey'*^''  ^^J"*^**^  "P«°  <''»'°"  °ot  arising  out  of  the 

(0  PaynUr  v.  Carew,  Kay,  App.  xmvL 

cJ:{^"irro;;itt:of  ai\y;on"pavtnw  ?';"'''?"•  '*  "^ '« «'->•  p- 

T.  iMdbrooke,  3  H.  &  N.  291,  °»"«"«  ▼•  ,  I  B.  &  Aid.  214 ;   Whelhoutt 

Ix)  Pilkifuitnn  V.  Slasluip^,  S  Vem.  31" 
(y)  Co.  Litt.  130a. 
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by  oi  I^Ll  !  .t  '~'™P^y  P««™  !.««  been  p^enW 

that  subject ;   but   t  may  be  stated  f  h»f  ♦».«       -T  i.     °®^°**"  *<> ««  exepoued. 
the  exercise  by  secured  cr^to^!j  ll     f^  f""*  ^"^  '^'^^'^^^ 

tions  ^/i^     Tf  Ko.,  =*        J         ^  .         '        "^    equitable  considera- 
tions (a).    It  has  stopped  an  act  on  of  foreclosure  hv  -  ,««  * 
commenced  after  the  trustee  haH  !noL  f     ^  *  mortgagee, 

for  the  sale  of  the  ZU?Z!         ,.         *''  advantageous  contract 

affectmg  the  administration  of  the  estate  in  bankruptcy  fe)  •    or 

Slletf  ^'ry;  •'  °'  «-  -*«rf-  with  t^:  rigl'^of  an 

Sc^SEc^iox  (3).-^to,.n,  P.«^^,  „^  ^  ^^^^^  ^^^^ 

.e^^JcSS^ltll^^ 

at  any  time  after  the  presentation  of  a  petition  and  befo^Te  orfe; 

5  S'/l^^*'  **  ^'*^'  ^  R-  12  Eq.  137. 
«    See  ife  CkidUff,  Be  Ltnnard,  1  Ch.  D  177 

6  ^*P.  Z)»«o„.  *e  IFoorf..  1  Ch.  D.  657. 

c    ^»p.  CoA«»  «e  sp„^fe,  L.  R.  7  Ch.  20. 
W  ^«p.  raM  jf«  ra.-,  and  Co.,  L.  B.  13  Eq.  311 

f ^-  f «»^.  fi*  Taylor  and  Sumutl  R.C  CI.  S42 

«f'  te  in;?^^r^t"y  ri'^^'  •"'"-■^  "-''"^'  ^  «•  »^  «^- 


.'.4NII 


,v-^w 


wir.'^^'?p^>i£: 
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'W^W  o7of  r^^3;  *""°P*°3'.  upon  the  application  of  the  company 
or  of  any  creditor  or  contributory,  restrain  further  proceeding  n 
any  «,t^n  or  proceeding  against  the  company,  upon Vuch^S  « 
h^courttiinlcsfit.    And  b,  ,  37  (Com^Jes  C^nBoUdatlric 
1908.  8.  142).  when  a  wmdmg-up  order  has  been  made  under  the 
Act.  no  action  or  proceeding  shaU  be  proceeded  with  or  comment 
against  the  company,  except  with  the  leave  of  the  co^^  a^ 
subject  to  such  terms  as  the  court  may  impose     And  by  s   m 
(Compames  Consolidation  Act.  1908,  s.  193),  the  court'Vn    h 
apphcation  of  the  hquidators,  or  of  any  contributory  in  a  voZt^l 
wind^g-up.  may  exercise  aU  the  powers  which  i7might  e^rS 
rf  the  company  were  oeing  wound  up  by  the  court.  sul|ect  to  sTcI 
conditions  as  the  court  may  think  fit.    And  bv  s  Ifi^  rr^J^ 
Consolidation  Act    ions    «    01 1\      i.  ^  (Companies 

uoouuauon  Act,  1908,  s.  211).  where  any  company  is  bpin,, 

wound  up  by  or  subject  to  the  supervision  of  the  cou^  L  atS 

^tete  or  effects  of  the  company  after  the  commencement  of  the 
winding-up,  shaU  be  void  to  aU  intents  (A).  And  by  s  201  ?Com 
panies  Con^lidation  Acts..  1908.  s.  270  .\he  court  may'i^" 
^ZTJ"^"  *^'  presentation  of  a  petition  for  windfngu^'aa 
unregistered  company,  and  before  making  a  winding-up  oL? 
upon  the  apphcation  of  any  creditor  of  the  compafy^^rest^Ta' 
further  proceedings  in  any  action,  suit  or  proceeding  agli^Jr 

^^eZZ:^  '''  ""^T  "  ^^^*  ^'  compafyT tret 
before  provided  upon  such  terpis  as  the  court  thinks  fit.  The 
Court  of  Appeal  has  refused  to  interfere  with  the  exercise  by  the 

by  8.  87  (,) .  although  m  an  earlier  case  it  was  done  under  s.  201  {k). 
rtMce.  under  ''^- .J^^  consideration  of  the  circumstances  under  which  the 
"t™'^  S^l."'"'"'^  '^  P^'^'"'  ^'"°^  '^'^'^  *o  *t«  l«w  relating  to 
Zt  ;^  :7^T'  *"^  "^  ^  ^°'^°*1 '°  't«  ^o'ks  relating'  to 
that  subject  a).  But  it  may  be  stated  generally  that  the  court 
wJI  not  interfere  with  the  rights  of  a  mortgagee!  by  witlS 
from  hm  leave  under  s.  87  of  the  Companies  Act,  1862  (CompaS 
Cor^olidataon  Act.  1908.  s.  142).  to  pLeed  with  an  acdon.Tte" 
L^^:!^  °  vf'  °'  ^^  P™^»ti°g  bini  from  proceeding  to  reahze 
that  he  IS  entitled  to  (m) ;  or  upon  a  mere  suggestion.  Lt  upon 

"nn^-r  B  power  will  not  tie  liiar-IiKnni>)  .i»«l      u  fr-— '-="  ")   ""fTitUre  BviarS: 

liquidation:  ifeX*^  AZ^^3*!iS'°El^  '^"*1  the  Company  haa  gone  into 
-w*«a  WKWw,  itmito/,  Amwy  v.  y«MA«a  5««W»,  iimi<«</,  [1891] 


Ciroum- 


exenriaed. 


CHAP.  IV.]  STAYING  PROCEEDINGS  UNDER  COMPANIES  ACT,  1 862.  39 1 

enquiiy,  his  security  may  be  found  to  be  impeachable  («).  And  Pamgrapk. 
generaUy,  the  court  is  unwilling  to  interfere  with  the  legal  rights  756^768 
of  mortgagees,  and  hardly  ever  does  so  without  requiring  payment 
mto  court  of  or  other  security  for  the  mortgage  debtfoT  The 
proper  way  of  enforcing  a  claim  against  property  belonging  to  a 
a,mpany  which  is  being  wound  up.  is  to  apply  in  the  winding-up  ; 
but  If  there  are  mortgagees  who  are  not  before  the  court  in  the 
inn^ng-up.  leave  will  be  given  to  prosecute  the  claim  in  the  proper 

iJ^Vki^l^''  ^S^^?^^  Companies  Arrangement  Act,  1870 
S^^tTf,*-^"«i^'.^2^''"  '''^''^^  ^y  t^«  Companies  Acts,  1900 
•nd  1907  (63  &  64  Vict.  c.  48.  s.  24.  and  7  Edw.  7.  c.  50,  s.  38).  all 
of  which  pro^aslons  are  now  represented  by  the  Companies  Consoli- 
dation Act  1908.  8. 120.  the  court  is  empowered  to  sanction  schemes 
between  the  company  and  its  creditors,  or  members  of  any  class 
of  them  respectively.  The  power  extends  to  debenture  holders, 
and  under  it  the  court  has  jurisdiction  to  deprive  them  of  their 

r"?  S^f,^  *°  ?'""  ''^'^  P****  "P  «^»'^«  ^"^  t'^^'"  in  "««  thereof, 
If  satisfied  that  the  scheme  is  fair  and  equitable,  but  not  other- 
wise  (q). 


Power  of 
court  to 
force  deben- 
ture holden 
to  exchange 
debentures 
for  fully  paid 
up  aharea. 


SCB-SECTION  (i).~Staying  Proceedings  under  the  Judgment  Acts. 

758.  The  provisions  which  restrain  the  judgment  creditor,  who 
has  obteined  a  charging  order  (r).  from  taking  any  proceedings  to 
obtam  the  benefit  of  it  till  the  expiration  of  six  calendar  months 
from  the  date  of  the  order  (484).  do  not  prevent  him  from  getting 
a  stop  order  withm  that  period  to  restrain  payment  of  the  divi- 
dends (,).  The  order  only  prevents  the  security  from  being 
dmumshed.  by  restraining  the  payment  of  a  part  of  the  fund  which 
It  was  mtended  by  the  statute  should  be  impounded  for  the  benefit 
01  tne  creditor. 


The  Acts  do 
not  prevent 
the  creditor 
obtaining 
a  stop  onler 
or  utnerwiae 
protecting 
nil  aecority. 


1  ti tlS**"^'"  ^•''"■"'  ^''-  **  ^  ^-  ^2.    Be  Alaban^.  efe..  Rail.  Co..  [1891] 

W  VtL?!;,"/;"*''','^'  3*4Vicf,.c.82.s.l;  Rules.  1883.  Order  XLVI. 
WmiuJ;i^.C;  •''•^'^'  3  Mac.  *  G.  372;  BrUttd  v.  Wilki^u,  3  Hare.  235.  ptr 


*<*s''i 


?^     ^Wi\. 


T^^aft?:^ 
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Paragrapht 
7aS— 759 


Bfbotof 

JudJoatun 

Acts. 


OF  RIGHT.   >LVD  REMEDIES  OK  TOE  CREDITOR,      [part  ,V. 

rer;ine:"LSXe:::,irLl  *°.r  P---MO  which 
before  July  29^^  f^  n  ^^^  ^"^8""'*'  ''•«  «°t"««i  "P 
benefit  of  L  c^argf  „!  uTJT"*^"?  '°  ^"^*^  *«  ^^"^  '^^ 
entering  up  of  hiaH^eit  ^'  ''P"'*^°°  °'  »  ^^  ^-^  ^he 

beJefiVoT^hX^t'tfr  d"'  'r  P'"^'"«  ^°  °^^-  *^« 

the  loH,  of  the  £fitrfr:rr"''^^'y  *«?«-«"' 

acquired  by  virtrof  tL    K  T«  '"  "8hta  which  he  had 

under  the  Txecutl  m^Sj''''''Z'''^''''^  '^  P°«-- 
upon  .  life  interest  mi^ttr  Si  i'r^^*"''  '"'' }^  »  '^"^'^ 
during  the  year  in  ordi.r  fLf    *!  *'°'°®  impounded  in  equity 

the  f^t  of'^rcharSl  the"^  l'  '""  7^^*'°"  ^^  ""^^^^  °«'^"« 
also  entitled  to  pr3  eitw  r  ""!  '^'  '"^J^*  °*  '*•  B«'«? 
of  it  (provided  hetS^Xne" h'fhe?  T^  k"  -'^^P^'^d.ntly' 
benefit  of  his  judKment)  h«  J  .f*  ^!  u"^^  ^  °^**'°  **  '^^  the 

into  equity  ^^Ce'  Z^^LL'^ r"  *"  ^'^'''  ^"""^ 
m  the  case  of  leaseholds  he  milfTtv  *  *^®  Property,  even  if 
security,  withouTthe  e^*Sf 'f^*  ^'*''«^«^'  "  "P<»"  »  wasting 
ojecution.  he  mav  suel^l  -l  ^*^7^«n  "»  possession  under  an 
which^his^iudS^^eirh^  ^^^^^^^  0.  .  .ortga. 

resIriLj'a;;^^!^ '^^^^^^^^  *)"'«  «^*«*oO' 

upon  it  bv  refusing  th^  •  J  "'»^'  perhaps  still  a- 

more   reasonable    mi^hf  2  ^l  ^^5  ^  "*  ^^'^^^ '  but,  as  seem. 

abolished  by  the /usSfh^     !'  *^"  '*'*^*'*^°°  ''»»  ^irt««liy 

sary  for  a  fud^rt  cr^^^^^^  *«  ^*  "  "°^  "^^^^  ^-^- 

equitable  eLS  J     Ha^,  T  T  ^  '^  ^^^'^  ^^^^^'ng 
c.  112.  s.  4  (wWch  Lh  i.^?  '8ard.  however,  to  27  A  23  Vict 

entered  up  il  July  2^^^^^^^  -t?"  "^"^  *«  i"dg--t« 

interest  (469).  '       ^^'  *^*  P**"»'  "  "<>  longer  of  practical 

(«)  1*2  Vict.  0.110  ■  IQ     T         .... 
1864.  27  4  28  Viot  c.'li  "k  4    P'^"«'°i"dg««>t. entered  up.iaoe  July  29th 

(*;   Partridge  y.  Fouler    in  t 

(')  Exp.  Evans.  Se  Watkin,,  I3  Ch.  D.  252. 


:«R:*"r;s 


CHAP.  IV.] 


OF  STATUTES  OF   UMITATION. 


893 


Section  IV. 

thl*5f.,?i**"*!f  ^'  Limitation  In  Pelatlon  to 
the  RIffhts  and  Remedle.  of  the  Mort^aiee. 

SiTMEOTiON  (l)._^o„,  far  Statute,  ImU  the  Creditor',  right  to 
^f^  principal  moneys  and  arrear,  of  intereet  unL  the 
covenant  for  payment. 

Fl»»»al  covenant  M  payment  when  the  eybjed  of  the  mortoaoe  U  land  ^''^"^ 
Act^  cvainst  a  surety  only  barred  after  20  yeari.^^  •     22? 

Sr^t/tC"  :"  '^'^'  '^'■"^^''o/'-Ak*  .-,  -not  land'         ! !     ?g 

CrtiUor  eannol  claim  benefit  of  suit  whuJk  •*  -„i  „  '         i'  j    • " '         ' '     '** 

«.«  and  u>here  hi,  dJisiaMM  °  "'"*"''  *'"'""'"«^'<'»    ,^ 

Payment  of  intere^a  or  part  of  principal  ,2? 

P'9^'*  of  inUrest.  etc.,  preserves  righU  against  collateral 'ncurities         "     Tfil 
foymtnt  of  rent  by  tenanU  is  not  sufficient    .  "cvniw.         ..     703 

PaymeU  by  assignee  of  equity  of  redemption  12' 

Aetnourledgment  by  amanuensis  ''* 

^'^<»»«»l*fnent  by  person  fitting  doubU^^         '.[  JJJ 

P«A-j^  pa.*e.,.on  6y  ^„tor  of  annuity  is  no  ^,  ,/  annuUy  has  been 
Stcurities  arising  under  express  trusts T^ 

'<^*Mltng  not  allowed  where  Tnortgage  barred  '.         "     JJ 

SuB-SKonoN  {2).--Howfar  the  Statute,  limit  the  Creditor',  right  to 
Eject  the  Debtor  or  to  Foreclce. 

^*'**^tffea,^  statutes  in  mortgages  of  land  ,-„ 

f^^tatutoryperioii  commences  .,  ,.  ■"^«'~" "»««  ••  788 
J<J»^M«*,«,r«p,-,«,»«»<yo^,„^^^^  -^  ••  784 
Jtortgaget  defendant  not  bound  by  statute  ..  ""•""•»  "4'° 
^^^^ff^otr  from  mortgagor  and  mortgagu Z?* 

Persons  under  disability  '^ 

^'''^'f'o^commene^i  to  run  disability  will  not  si^  it    '.'.         "    ?S 

t^i::*T'^''^'^'''''^'^^f'-^^^'>feguayof;;.    ^'^ 

2^^' tenant  for  life  pays  off  an  incumbrance    ..         ,JJ 

^«KH„<m«aoy^,^^^^^^  statuUrunningagainstastranger     796 


a 


f  -i  i 
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^P^    8^-«<^'<>-  f^-^- /«r  tke  statute,  limit  the  CredUor'.  H,kt . 
Eject  the  Debtor  or  to  Foreclose  (continued)-.  ^    ' 

Advtrte  potitMion  not  Mctttarw                                                           '*«Aoiur 
Conetattd/ratid  797 

^i^T""^ '"*""* '^''^^t'o^i  of  Ih^ 'land l^ 

^ 800 

(1)  The  creditor'8  right  to  recover  the  principal  monev  ..I 

(2)  The'^XrVtrt^^*'^  r  °'^^  ^' '  P«^^^ 
'"l"^^^^  nght  to  eject  the  debtor  form  the  motfau^i 

prem,«8.  .ad  to  bring  .:,  action  of  foreclosure.      ^  ^ 
•        SrB-8EcnoN  (1).-^^  far  Statute,  limit  the  Creditor',  r'  i, 

Cove^nufo,      760.    By  the  sf  tute- 37  &  38  Vict    r   57    s   8  MW         , 
wi^  the       3  &  4  Will.  4,  c.  27   8   401   if  1«  1     -J^'j    L         ^^^   (supplanting 
"•••J^t  o'       proceeding  «}..li  K    k       ?^'      "  Provided  that  no  action,  suit  or 

orWabiro:;tf'aT;tror :^^^^^^^^   °*^«--  '^^^'ged  upon,*, 

twelve  (c)  year,  ne^aft  al^nt  riJjrt^',:;  '^'''^li'  '"*  '^'^'^ 
havfl  «/.pr.,<wri  *„  present  nght  to  receive  the  same  slull 

«z^r£^^  ^"on  c.p.bi.  of  „vi„g .  di«h.,«.  ,„?: 

case  no  such  action  or  suit  or  proc^Tn^  ISTl'  k  I."  T'' 
within  twelve  vMr«  «ff--  u  P^°**®*"°g  ^hall  be  brought,  but 
iheuLtotlLh  !  '""^  P*^""*  «'  acknowledgment  or 

w«  riven    '^,P*>'?-*»  ?'  acknowledgment,  if  more  2n  one 

cwHui  ai^  h^^redf r  r  "^t  *^«  ^^^^^^  ^^  ^- 

covenant  to  pTv  the  S   ^  T"""  °°  *^'  "mortgagor's  personal 

were  not  «cS' l^^^^^fgrlft^^^^^^^     M  ^'^'''  ^'^  *^^  '"°"*-^- 
/  mortgage  of  land)  would  be  twenty  years  (/). 


{Boddam  r. 


(")  This  include*  •  vendor's  lien     T^i  „  a. 

^XfAT.r^^^r^^^^^^  

A^tfn?*!^  ^"'^  *^  ^'^  *'  "-»  '^^^  to  12  by  the  Re»l  Property  Li^iu- 
ir<««.n;A  AwwliSi"  W  ^P^j^*  "ght  to  noeive,m>e  Homtey  Local  Board.. 
^^W  Aa  to  wh.t  conatitute.  an  .cla.o»iedgment  ^  rirtk  v.  m^ng,!^,  ^,  T.  T 

(/)   Sutton  V.  Sutton    99  r»i    t»   kh       » 
^-^fanrf.  «e««rrf  v.  En^fS^liVli  1/^*  "'  '^'••^'  ^2  CL  ©•  679;  & 


CHAP.  IV.J    HOW  lAK  «TAriTE8  LIMIT  CREDITOR'S  RIGHT.  ETC. 

Jet  ^t  the  estate  mortgaged  «  .  revelrr^'n^i^^trpenJ 
the  opera  .on  of  the  statute  on  the  covenant  {g).  ^°^ 

761.   But,  nevertheless,  this  statute  does  not  b*r  tl.«  ««.-j 
m^  .  «««y  by  bond,  with  regard  toThom   he  L       T    ^, 
the  statute  3  &  4  Will   4   «  49  «»    «»  ^^om  the  3rd  section  of 

of  the  «xrety  seeTdoub^tJ  (^  "^  *'"  '"°^  "^^°  ^'"^^^^  ^  '"•d^ 

782.   \\Tiere  a  collateral  security  is  given  whirh  m„f.- 
pnmao  that  after  «fc/a«&  the  mortgagee  maTreahl.nH?^  ' 

until  reaUzataon  (*)  ^  ""^"«  °'  *^^  '***"*« 

Wgn..nt rt.U  h.v,  b«n  n>«l« eitL  wTh. debtor  M".°'" 

ment  or  part  satisfaction  acknowledgment,  p.rt  pay- 

wlfhVdThafft?.'""^  "  ''"'^^(^J  *^«  '-^  Mr.  Justice 
wnght  held  that  for  the  purposes  of  these  statutes  a  debt  8ecn«3 
on  »  reversionary  interest  in  the  proceeds  of^«  »  i  T^ 
•li^cted  to  be  sold  by  a  will  was  '•  monT^  ,  ^^'  °^  '*°^ 
out  of  land  ••    ««       !        T     ,       °^y  charged  upon  or  payable 

ve  instead  of  twenty  years;   but  it  is  humbly  submitted  th^f 

«Ltfedl':nlf,f  '^  *'"f  "  *  "^'^^  ^'ff^-'^-  l>«*-««n  the 
374^  Vrf  ST^^t.  r'".  ''"^  *"*'  ^^*"^«-  Under  the 
Mgment  must  be  m.^;  "'**''^g  *°.'°°'tgag««  0/^"^.  the  acknow- 

*  4  will.  4,  c.  42,  it  need  not  be  made  to  either  (/). 

(*{  A  P^  \P'^Ml.  [1903]  1  K.  B.  756 

«'at  nArr^;.S^f  v.  PA.tt.p,.  30  ch.  d.  291  j  xe  y ^„  ^jk^^  _  „,^ 
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AotioM 
•mty  only 

**»Hty  }r«MB, 


UndeiUkJng 
to  I»y  wh*t 
the  wourity 
(luea  not 
realixe,  doM 
not  pottpone 
running  of 
the  sUtate. 

Coven*nta  for 
Payment  in 
mortgtge  the 
•ubjeot  of 
which  ia  not 
lud 
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iatoiMt 
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M  to  whether 
•  onditor 
WM  iMimi 
who  n<li«Hl  on 
•nether 
efcditor'* 
•ciminiiitn- 
tion  miit. 


OP   RIGHTS  AND   REMEDIBS  OF  TICK   CRKDITOR.     [part  n 

of  !^i  oM  4  Twin  T  ••!!•"  °''«^"-t  (owing  to  th«  |.n,„„ 
oi  «.  4    of  3  &  4  Will.  4,  0.  27,  which,  unlike  «.  8  of  the  Act  of  im! 
do.-  not  ./Tect  «tion«  on  •  covenant  a.  di-tinutushed  fnl  i 
againat  the  land  itaelf)  twelve  vean.'  .r.^^  u  *  "* 

an  expre«.  covenant  «  S  JofrnTer^Jirri;  '^7''^  " 
or  collateral  to  a  mortgage  of  L^.X!  y't^lCa'"'^  T 
covenant  or  a  covenant  conUined  i^  a  nuZ^  „?"";'.? 
than  land  (m).  But.  as  will  be  «H,n  P««ntfy  aWr^'^^  ''  " 
h..  only  a  rA«r^  on  mortgaged  land  for  nix^y W  ^^^r-  (It' 
706.  Before  the  pawing  of  the  statute  3*4  Will  400?. 
w.«  held  (o)  that,  although  a  creditor'n  demand  we™  in  Htncfn' " 
barred  by  the  rule  of  equity  used  by  .naC  to  tre^lX      1 

•ppeared  that  he  had  delayed  h.s  suit  in  confidence  of  the  puJc' 

Ind  othl;;"  '^T"  'f '  ''^  '"°*^"  ^"^'^'.  o«  behalf  of^S 
•nd  other  creditors ;  because  every  creditor  has  an  inchoate  nit 

wiere  !    ^T*^  f  '  -  "*•*"*«  <"•  ^^>' ''  **«  determined  (pT^ 

creditor  for  the  benefit  of  the  rest     R„f  ^k1         *•  .  ^  ""^ 

Ilfd^^^^of  S^r  S^  ^^^^r^ 

«^ii  whv  he  i^  i  r*  *?  'PP'^'  *^«  *'"^^'  ^^'  f^ive  good 
reasona  why  he  delayed  to  seek  in  his  own  person  the  help  ofT 

c^meT)Tundlr  *''\^''°"5«  «**t"te  ;  and  that  a  creditor  m.v 
creditors,  filed  or  prosecuted  with  his  knowledge  before  the 

to  interest  on  .tatutor^  Mouritfe.  L.ii  k  '^'''?(  ''•  ^""w"*.  M  L.  T.  257.   .<< 
ilfi»<»«&  i?a.t  Co..  im7]T^C^^  ^  '        "'^  company,  kn,  i?«  Cor»«^ 

(»)  3  4  4  Will  4  o  97  >  ^9     D-j 
V.  Brown,  43  Ch.  D.  ^23.'  '      ****  ^-  ^'*>'*^  <^'"«»'  ^o-  3  Dcav.  86 ;  Jfefle,** 

.   (o)  SUrndaU  v.  Hankituon,  1  Sim  391      Th-  ^^.  •      •    . 
in  the  margin  of   the  report      8^'  thf'  ■    i     '*"«'""«  "  '"  too  broadly  sUted 
Btrrington  v.  £«,»,,  i  y  ft   c  Ex  Eq     t      438^"  ***  ""^  '**^  cipUincl, 

'  IS" '"•^"-  "<?«.»  i?i,'ris  '^  °™'  '•  **- 

•l«o  itatei  thut,  »h»  caaf  nf %«  «5  7  ^*:-«"?  i  the  learned  author  of  »hi.  h  <I«i«™ 

Ireland,  but  to  "be  cautiouaiyVpn1t['„w?."*°?  "f  "'"  ''*•  ^oth  in  Engiiind  ud 
"usjy  applied  ainoe  tlie  gUtnte.    (Sugd.  R.  P.  s;  123.) 
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iTb^n'S  r^  hr?''*^,?^''  :•'*"  •"'-  '^^'"•"'J  -«»''d  not 
hav*  bwn  b.r«d  had  h.  him-elf  brought  the  actio,,.  ,nd  where  he 

«m,«i  in  •ccord,n«  to  the  decree  .nd  the  course  o    th«  ZT/,» 
For  it  iB  thought  to  be  but  reasonable.  wh.rcr^ito«tt,?" 

t  ^.r  .nH  r '  "".*  •"  p~*^  °'  ^•••^j'  ^'••y  could  havj 

th.  benefit     and  .t  .«  ,mpoht.c  to  make  a  rule  which  would  drive 

al^dtr       ^" '  "^'""^  '^''°°"  *" '-°-  -•-  ~' 

It  iji  immaterial  that  the  action  does  not  profew  to  be  •  ■  „aht  on 
behdf  of  creditors;  .nd  .f  the  suit  be  so  constituted  r    ,..  J,tof 
.  creditor  commg  m  under  the  decree  and  proving  ! ; .  <|..,  ..A^ 
wsnt  of  that  averment  will  not  shut  him  out  U)      \  ,«, 
;dt(«)for  sale  of  M.e  estate,  not  purporlL  t'!!  .   uZ^^Z^ 

he  creditors,  and  a  decree  therein  after  the  f-t,  r     H  V^h 

d,n>ct.ng  accounts  of  h,.s  oKtate.  is  only  contin,  o  t.    .  m;  ,  ^ou  ,i^ 

17^1^"'  '""  ^""*"*  "«•*'  *°  S'^    "  ''"'i  ■'.--     n' 

The  benefit  of  a  suit  cannot  be  claimed  under  tLi.  r..;  -   ,  a,„  , 
tke  sUtute,  by  .person  who,  although  made  a  partv  t.  f'.Z' 

ZkXt  '"''^°'*^^"""'^'"-'"---''  -^« 

766.  In  a  case  (y)  since  the  statute,  in  which  a  bill  was  filr^  W 
a  cmditor  on  hi,  own  behalf  only,  making  another  cre^tTr    ^  no 
cUimed  a  ben  for  a  debt  on  certain  papers,  a  defendant  ITprayin^ 
the  usual  accounts  and  administration,  and  that  the  ien  cES 
tfany,  might   be  ascertained,   and   the   amount   LiA  ,r' 

topriority;    it  wa.held  that  this  wt  noralinf  Stj 

t*e  btatute  of  Ltmttatumt.     For,  so   far  from   hk   li^n    kT  • 
^jdmiW,  «,.  bill  p»„d  th..  tt.  li.„,*r.„.Xi  "b.  Z! 
torf ;  .„d  upon  .  petition  by  the  cl.im.nt  of  he  lien  ortZj 

genera,  inquiry  as  to  incumbrances-    sn  thaf  *i,      i  •        . 
nowJiPrn  t«.ofli  -»  u^winuces,    SO  tiiat  th«  claimant  was 

M  expregg  trust  the  statute  doe.  not  f^^t  *?  *'"°''  "  •'»"  "ecarwl  bv 

nnta  it  Wome.  .pparent  that7hrex3.  l^  ?"  T^ '"'"*  **"'  '=°"«'^«'  ««"rity 

W  O-JeWj,  V.  Borf*.-,,  3  Jr.  Eq.  R  39a 
it)   Walton  V.  Birth,  IS  Sim.  623. 
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found  to  be  due.    This  decfaion  is  doubted  by  a  great  .uthoritv  („ 


wS?''*''**   %  '     *""'  "'^«"""  w  uouDiea  D' 

766—767   but  stands,  it  is  submitted,  upon  good  reason." 


Fbyment  of 
interMt 
or  put  of 
prinoipaL 


i    II 


J^!9JBS«^- 


,.       .,  .  .  «  "i"'"  B"»~  icaooH.    The  praver.  that  n.« 

.en,  ^fany,  might  be  ascertained,  was  certainly  not  an  IdmiX 
the  existence  of  the  lien.    It  is  like  an  offer  to  discharrrS 
should  be  established  which  does  not  bind  if  the  lienTnoJ  ^u^' 
U^hed(«);    and  m  hke  mamier,  admission  to  an  estate,  .ubjm 
1^.  T  X  l,«^rP"°'^'  '^  '"•^'  "  °°  acknowledgment  T, 

due  by  the  master's  report,  amount  to  a  recognition  of  its  existent 
for  no  myuiry  was  directed  as  to  the  particular  debt;  and  it  J^' 
this  ve^  report  which  was  in  question,  and  was  aJleged  to  ^ 
wrong,  by  reason  that  the  debt  had  been  barred  by  the  statute. 

767.    The  operation  of  the  R.ai  Property  Limitation  Act.  187J 

c.  07,  8.  8  (superseding  3  &  4  Will.  4.  c.  27,  s.  40),  is  preJe 

by  payment  of  some  part  of  the  principal  money,  or  som^e  It 

thereon,  or  by  some  acknowledgment  of  the  right  thereto  given! 

wntmg,  signed  by  the  person  by  uhom  tie  same  shall  be  pavab  " 

or  h.s  agent,  to  the  person  entitled  thereto,  or  his  agent.    No  action 

suit,  or  proceeding  being  allowed  after  the  expLtion  of  tw  « 

years   after  such  payment  or  acknowledgment,   or  the  la«t  o 

them    If   more  than  one  (760).      To  take  the  case  out  d  th 

statute,  however,  the  money  must  have  been  paid  by  the  mortpa. 

or  his  agent,  or  some  person  liable  to  pay.    A  mere  voluntTrv 

payment  by  a  third  party  will  not  suffice  (c).    Not  even  where  h 

»  paid  by  the  tlurd  party  to  conceal  his  own  fraud  ;  exg^2^ 

the  sohcitor  of  the  first  mortgagee  misappropriated  the  baUnce  o^ 

the  proceeds  of  sale  and  paid  interest  on  them  to  the  s^  nd 

mortgagee,  it  was  held  that  the  latter  could  not  sue  the  first  mort 

gagee  after  the  expiration  of  twelve  years  from  the  sale  id)     Pav- 

ment   by  a  surety  is,  however,  sufficient  (e).     And  so  is  payment 

by  a  person  (e.g.  a  trustee  (/))  bound  to  pay  as  between  hiinself 

and  the  mortgagor  (,).    On  the  other  hand,  the  reali«»tion-X 

fo^r?  I^^     ^'^"  *':'^''  ^^'  °^  *  P""''^  «*  '^^^^^  which 

fnZst  r  ^^       '^""*^?  °°*  *  P*^  P*^«°*  «f  principal  or 
interest  so  as  to  revive  a  title  to  real  estate  which  the  statute  ha. 
previously  extinguished  (A). 
Under  the  statute  of  James  I.  (0.  which  did  not  provide  for 

(<<)  Thome  V.  Heard.  [1886]  A.  C.  405. 

(e)  Cann  y.  Taylor,  1  F.  4  F.  651. 

(/)  AUlon  T.  Mintard.  51  Sol.  J.  132. 

to)  Bradshaw  v.  WiddringUm.  [1902]  2  Ch.  430. 

(A)   tULordCli/den,  Anmdtp  v.  Agar-EUU,  [1900]  1  Ch.  774. 

\t)  £1  Jao.  1,  c.  16. 


af 


?I^y.f*;'ft 


399 


CB.P.  .v.]  BOW  p^„  STATUTES  UM.T  CBED.TOb',  ,m„T,  KTC 

person  cannot  generally  be  bonni  K^  f iT^  i    •  ■■         ''on^ract.  one 
Ujxm  the  sanfe  prin^fple  ara„ttSt    r'^T  .°i  *°^^^^ 
.^iem  statute.  L  Pa;.^tt  ^ It^b;!' ^^^ ^^  1^ 

against  the  debtor's  personalty  (^)^^       '*  *°  P'^"^«  *^«  debt 

mo^gfrr,vin\tri^^^^^^^  P«7--t   of    the^,^„efc 

statute^ni     AnA  IL       u  ■   I    *'°"at«ral  securities  against  the  ""*«*«».  •»«•. 

keep  aUve  the  remedv  ajrain^f  *i,-  j^    •  .     charged,  will  not 

anlres.te.char:^^S^rriretro^^^^^^^^^^^^^ 

the  acknowLL^entTp^Jit^^^^  *^"^  ^  »-«  *»»-  one, 

liable  for  the  i  debt.  Kpect  5  ZT  •''^r^^^  ^"^^^ 

orsimjJecont^Jrdebr^U"^^^^^^^  on  the  testator's  specialty. 
the  remhdennan^r  Id  al^^^^^^^^  !."^^*  °^  ''^"^^  ""*'°«* 
estate  ,) ;  and  so"JSl  payment  by  df^es  t  trTsr'd*^^*'-^^"^? 
against  the  beneficial  devisee  (,)  Bat^LT.  ^\  "  *,"""' 
«,%  of  redemption  is  also  tenant  fo    it       1       ''^''''  °^  *^^ 

Xnr;:te To      '"'  ''^  '^'*  ''"^^  ^««-*  *h«  mortgagor's 

pii!"of  St' L"  IT  ''  '''  ""*«''^^^  P-P^'*^'  -  ^^-  Of 
notice  by  the  mortgagee,  was  not  a  payment  within  "^^  ^y 

l|i  rWMm  V,  BaUt,  3  Hum.  188.  "uffloient. 

,7i?:  .!>•  051 ;  ifercfay  V.  Len  ^  K  T 'oi^°"'T^'^'  ^<*"H7*ASd  v.'  1^^ 

IIW]  1  nj.  930.  wh«.?h;  S' ,^o^Aii«SrioS±^^  """^^  ^.Ligt^\ 

{t)  Dibh  V.  Walktr  [18831  9  rt.   >«»T;     .  ^'*'*>' "*" •I'P«'ved »nd applied. 


^f. 


I 


.;*-i  * 
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iaS^a^  "'  ^^  **'  ****  ^***"*®  3  &  4  W.  4,  c.  27,  SO  as  to  preserve  the  right 

70»— 771   to  sue  lor  the  mortgage  debt,  and  is  not  now  within  s.  8  of  37  &  -w 

Vict.  c.  67  («).  * 

2|^U,y       770.  Where  a  mortgagor  has  assigned  the  equity  of  redemptiw 
equi^of        *^^  the  assignee  has  paid  interest  on  the  mortgage,  he  has  been 
ndemptiott.    held  to  be  the  agent  of  the  mortgagor  to  save  the  limitation  of  tl,. 
statute  (x). 

SSJpJor  or  payable,"  used  in  s.  40  of  3  &  4  Will.  4,  c.  27,  and  a.  8  of  the  \cr 
hutgept        of  1874  (and  wWcIi  apply  there  both  to  the  making  of  a  payiuMi 
and  the  signing  an  acknowledgment  (y)),  have  been  applied  "to  ti , 
•    mortgagor,  so  as  to  make  payments  of  interest  by  the  receiver  .i 
the  estate  as  his  agent,  suflBcient  to  prevent  the  statute  from  barrin 
the  demand  of  the  mortgagee  as  to  estates  included  in  his  securitv 
but  which  had  been  sold  many  years  before  by  the  mortgagor ,  and 
to  the  rents  to  which  no  recourse  had  been  had  for  paymeiu  <i    I 
interest  («).    This  decision  appears  at  first  sight  to  conflict  with 
the  construction  put  upon  nearly  similar  words  in  3  &  4  Will,  i 
c.  42,  by  which  the  acknowledgment  of  the  mortgagor  was  held 
to  be  unavailing  to  support  the  ( laim  of  the  first  mortgagee,  to  arrear>    I 
of  interest  beyond  the  period  limited  by  the  statute,  and  to  the    I 
detriment  of  puisne  incumbrancers  (a).  I 

In  the  case  of  Bolding  v.  Lane  the  acknowledgment  relied  on    I 
did  not  (as  was  supposed  by  the  learned  judge  who  decided  that    I 
case^  m  the  Court  of  Chancery,  and  who  also  took  part  in  the  decision    I 
of  Chinnery  v.  Evana)  consist  of  payment  of  interest  by  the  mort-    I 
gagor,  but  arose  from  a  recital  in  a  transfer  of  a  puisne  mortjiaae:    I 
though  this  circumstance  has  only  a  remote  bearing  upon  the    I 
distinction  between  the  cases,  in  each  of  which  the  rights  of  persons    I 
takin.T.  subject  to  the  first  mortgage,  were  involved.    In  the  cue.    I 
the  mortgagor's  acknowledgment  was,  and  in  the  other  it  was    I 
not,  held  sufficient  to  affect  them.    But  if  the  decisions  had  been    I 
otherwise,  the  rights  which  the  puisne  incumbrancers  had  acquired    I 
in  the  latter  case,  by  the  neglect  of  the  first  mortgagee  to  obtain    I 
his  interest,  would  have  been  taken  from  them  for  his  benefit;    I 
whereas,  in  the  former,  the  first  incumbrancer,  who  was  in  no  default,    I 
would  have  been  deprive<l  of  his  right  in  favour  of  persons  who    I 
always  held   subject  to  it.     The  principle  which  reconciles  the   I 
decisions  appears  to  require  that  to  make  the  acknowledgment   ■ 
sufficient  under  the  statute,  it  must  not  only  bind  the  person  who   ■ 

(«)  Cocthvm  X.  Edward*,  18  Ch.  D.  449  ;  Harlock  v.  AMcny,  19  Ch.  I).  :,3a  ■ 

{X)  For*ytk  v.  BritUnct,  8  Ex.  7 16  ;  Md  see  also  ^mM  v.  Manntring,  20  Ilea  v.  5*3  ■ 

(f)  Chinntry  v.  Evana,  II  H.  L.  C.  115.  ■ 

it)  Ibid.  ■ 

la)  BMing  r,  Lant.  1  De  G.  J.  ft  R,  122,  ^B 
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Ih.  pencil  entitled  to  n»k,  the  demllj      i.  ^"  °'°'''  *"  •""  "»  "" 

Tiew  on  the  DM  „(»!..  'I'ni'nd  or  hi»  agent,  »nd  wilk  .~Uo«o(tl» 

-king  to  thtow  the  buST^tte  de  r:;:^ro.t''  '"  """""• 
lield  not  to  be  within  the  .fti.t,     „        '^  ■"'  I*"""'  "" 

by  .be  mortgagor  ^IILZZ^IuL     C'  'T"'"" 

acKnowjedgment  to  tho  person  entiflpH    ;f  ).»  i  ,       ,  ^ 

not  the  plaintiff  in  the  suiMrf) ;  but  wtt    ,  i  nn^  '  P^"-/-^'.  ^^^-'gh 
to   be  otherwise  (e).     The\ksterWrir     .      .  ^  P"*^'' '*  "'''"'"^ 

acknowledgment  within  the  statute  of  a  jud-nnent  Ihf  n 

as  the  person  entitled  to  the  de.     Ja!  no  Ch   f   .J  "'P'"*"^ 

the  other  hand,  it  has  been  thought  (f    2^tT         f  '"' u    ^" 
.loKf^.  k  •  «""ui,an/;  tnat  the  report  itself   th« 

debtor  being  a  party  to  it,  would  give  a  new  risrht  to  r^!!      !u 

«,^..b,c  lien,  "b^  ';.T'"  Lt  rln'e"  t  ""bf  *"  "-""'« 

CtbTt'uLj  'f''""7'«'8«™«  »ill  "l""  1«  suffleient  it  mad. 
,k  J  t.  ^  *"  '""«•  "■""I""  'if  l»  a  devisee  in  ln,«  ^ 

tli^ebtor  (»,  0,  .  ,„,tee  appointed  by  the  court  (0 

-nanueni  foltL' pLoTSL'"''''''  T'    "«"'"'    ''>■   '"  *«"»-'-<'f 
^..en  aocotdin,  toTr^t   n  t'^t  tlZ' "  "  neT  T"  "-"'"- 
fhZwk""  '~°  """  ^  ■«  •  «»«'  -k-«l'Cen     y  ..  .1.' ■ 

•  "tie  2;*"  :*  h°ar"r"  t  '■  '"f  r  '■■'■ " "»"""  »■'" ««» ■>"-'«*■ 

aracter,  a»  that  ,i.  executor  and  beuehcial  devi^  of  the  ""•  >'.'■ 
...  „  „  person  tUlins; 

6   Hdhnd  V.  Clerk.  1  y.  ft  C'oU.  V.  C.  151 
(c)  J^eniej,  v.  |f  j^„    22  T.  L.  R    m 
W  ^fa.>  V   AV«/.  3  Jo.  &  Lat.  .»«,  077. 
f) //.«  V.  .S/au-etf,  2  Jebb.  ft  S.  380 
(/)  Sogd.  R.  p.  s.  131.  /„>  T  ft       o. 

(*)  SI.  John  V.  /*o««Ai«,.  9  «£.-   -jo'^'      "^  '^^  *'««««»'.  »  1>  G.  M.  ft  G.  28. 

2d 
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m^rik    '*****°''  '*  "  *  ^''°"*'  acknowledgment,  and  will  not  be  applied  to 
doubfe  °°®  character  more  than  to  the  other,  and  the  interest  of  the  person 

MpMity.  making  it  as  beneficial  devisee  will  be  affected  (I).  But  if  he  be 
executor  of  one  debtor,  and  be  also  a  debtor  individually,  in  respect 
of  the  same  debt,  an  act  done  by  him  which  he  waa  bound  to  do  in 
his  individual  character,  and  which  amounts  to  an  acknowledgment, 
will  not  be  prima  fade  considered  to  have  been  done  as  executor  (m). 
He  fills  the  place  of  two  persons,  and  the  question  is,  by  whom  the 
promise  was  made,  and  not  what  is  the  extent  or  effect  of  it. 

776.  The  acknowledgment  must  show  that  the  debt  is  sub- 
sisting ;  a  mere  recital  that  a  mortgage  of  the  property  has  been 
executed,  and  that  the  latter  is  still  vested  in  the  mortgagee,  is 
not  sufficient :  for  the  mortgagee  may  be  in  possession,  and  yet 
may  have  satisfied  himself  out  of  the  rents  (n). 

po«e«ion  by  ,.  ''^'^:  ^  "^'i'sturbed  possession  during  the  whole  period  nf 
KTMtor  of  limitation,  by  the  grantor  of  an  annuity  and  his  representative^ 
annuity. «  no  of  land  charged  with  payment  of  the  annuity,  during  which  time 
annuity  hM  the  annuity  has  been  punctually  paid  but  no  written  acknowled'- 
ment  has  been  given,  does  not  operate  (o)  as  a  bar  to  the  annuitant ; 
though  it  seems  to  have  been  thought  that  the  literal  construction 
of  the  statute  might  have  led  to  such  a  consequence. 

778.  The  statute  3  &  4  Will.  4,  c.  27,  b.  25,  provides  that  where 
any  land  or  rent  shall  be  vested  in  a  trustee  upon  any  express  tru&t, 
time  shall  run  against  the  right  of  the  cestui  que  trust,  or  those 
claiming  through  him,  to  sue  the  trustee  or  those  claiming  through 
him,  to  recover  such  land  or  rent,  only  from  the  time  when  the 
trust  estate  shall  have  been  conveyed  to  a  purchaser  for  valuable 
consideration,  and  then  only  as  against  such  purchaser  and  any 
person  claiming  through  him.  And  after  some  doubt  (p),  it  was 
held  that  this  applied  to  the  40th  and  42nd  sections  of  the  same 
Act  (q). 

The  doctrine  of  the  inapplicability  of  the  Statute  of  Limitations 
to  express  trusts  was  again  declared  by  s,  2i»,  sab-s.  (2),  of  the 
Judicature  Act,  1873,  which  enacted  that  no  ciain>  of  a  cestui  que 
trust,  against  his  trustee,  for  any  property  held  on  an  express 
trust,  or  in  respect  of  any  breach  of  such  trusi,  shall  be  held  to  be 
barred  by  any  Statute  of  Limitations  (r). 

(1)  Fordham  v.  WaUis,  10  Harp.  217.  (m)  Way  v.  BuMtU,  5  Hare.  55. 

(b)  HouvHtt  V.  Botuer,  3  Ex.  491.                 (o)  Francis  v.  Orover,  5  Hare,  3!».  J 

(p)  Law  V.  Bagweii,  4  Dru.  &  War.  398  ;  and  nm  Dillon  v.  Cruise.  3  Ir.  Eu.  R.  TO.  I 

(7)   YoHng  v.  Lord  Waltrpark,  13  Sim.  204  ;   Cox  v.  Dolman,  2  De  O.  Jl.  &  0.  | 

51)2 ;    Bee  also  Francis  v.  Orovrr,  5  Hare,  39  ;    Hughes  v.   WUliams,  3  Mac.  &  G.  I 

tt83  ;  Oovgk  v.  Buit,  16  Sim.  323  ;  Earl  Mani>fiM  v.  Ogle,  1  Jur.  {v.b  )  414.    .And  I 

It  makes  no  difference  that  the  term  is  reversionary;  8nmv  v.  Booth,  2  Jur.  (.v.5.i  I 

37»  244:  I 

(r)  36  &  37  Vict.  c.  66,  s.  25  (2)  j  37  ft  38  Vict  c.  83,  ».  2.  I 
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However,  by  the  Real  Property  Limitation  Act  lft7i  /  \     • 
January  Ist,  1879,  no  action    ».^f!v  '  ^^*  ^*^'  *'"<^  Po»>gropAs 

brought  to  recover  any  sum  ^i  Z„'  ,^"  P"'*^'^«  ^^'^  ^   ''^'«° 

p.y.ble  out  of  anyland  or  rent  at7  "  ^'?*'^  "•^"^'^  "P°°  °^ 
by  an  express  trust  -orlLr'  *"  °'  '"  "^'"^J^'  «"<^  '^red 

iB^respe^TanT  um  of  J!^r'  T  *"*""  "'  "'"^  °'  °^  '"^^'-t 
«d  so^ured,^:;  dal^^f  i^r^-^  ^  ^^"^^'^  or  payable, 
within  the  time  within  wh.VWil  "^I^;  "f  ««ch  arrears,  except 
were  not  any  sucTimt  ^*  ''°"^'*  ^^  ^^^«^«™We  if  there 

Moreover,  by  the  Trustee  Act   1««S  ^n^  jl  m  ^r- 
January  1st,  1890   exT>^  fnVJ        ^        ,  ^\  ^''*-  ""■  ^^^  ^'"•'e 

•ny  fraud  or  fraudideTb^f    7^        ^*  '''"'"  '«  ^o""'^^^  »P«« 

party  or  privy    or  is  to  ^^    1    ""'  ""  "^'"''^  '^«  *™«*««  !^«« 

ther^f  stiKlinId  bv  thrr'.  ^"'^^  P^P^-^X  «'  the   proceeds 

this  statute  ody  rlte^  re^M  ^'  t^^^  T"'"^  ^"  »»•«  »-•    As 

considered  n^eL^tTrerto  Lt    ''  ^'  f  "'=""^'^^'  ^'  '«  -^ 

**  *°-^  '*"«**»  in  tb's  work. 

there  shall  be  two  or  mor«  L  '    ;     '  *"^  °'*'"  ^^*'''  t^*'*  *hen  ^  ^^^  "^^ 
.       J       ,.  .        "  °'  '°ore  co-contractors  or  co-dphfora   »».  *i.     l^Jmenta  or 
bound  or  lab  e  iointlv  onlv  nr  ;«.v.*i        \      co-oebtors,  whether  aoknowledg- 

said  enactments  or  anv  of  tko«,  =  »"  lose  ine  benefit  of  the 

or  by  reason  ody  of  LvU^'f  '^  "^^  ^.  '=*'"^«''*^'«  i"  respect 
money,  by  anv  oLr  oS  ,  *f  P""'^'^'*''  '-^t^^^t  or  other 
execul; j^^a^rjstLL       °'  "^'  co-contractors  or  co-debtors. 

sS  ^'S^tatL'^nd  wtoT  X  ''^''i!  ^""'^^^  «'  *'^«^« 
which  the  «tRrfr»T'i.?.     ^  ^*^^  ^*<^"  h«ld  liable  to  debts  P'**'«"« 
the  statute,  xf  .t  had  been  set  up.  would  have  barred,  cannot  L'JLt 

U)  '<7  ft  38  Viet.  o.  S7  «    in      i? 
mortj-^p,  in  the  form  of  L't^tiot  iSfe  w^TLeM  ^  n"*  f^ "  '■"'°  "P*"**'"-*   • 

-ee  .I«o  /)icfen,o»  v.  TeesdaU,  I  Ite  (J  T  jT^k^  \'^"'^*«'''  L.  R-  8  Ch.  30 ;  and 
of  reM  estate  with  payment  of  deb^  tit'L  r "  F-  *'"'"'  '*  "^  ^old  that  a  charco 
or  otherwise,  did  not  cr^t^  T,^^'^.tff''%Z''' ^^^  by  morS 

<l«l  «.  25  of  tue  Act  of  Will  4  ,nnl„  J^A""'.=   ^°f'  v-  5/ti»;»i*o«.  7  Hare   1    ^ 

?^nt'?r  r-"""'  •-'  unt'SorTv  n.:r '  Z'kt'^^;^'-  -'rtgaglhold,  ?h 
Asnbswting  term  airreed  to  Iw.  ..=;„.,    ;'"■'•     ''""<*«  to  ThotnMon,  22  fh   1)  «ij 

{-;  b,  irt„e  of  th^°„t;u  XgLr:Jsi!^r  *'••'  "»o««-«e:-i;i;;  o%l', 

ht.  term  «as  outrtan.ling  and  ^ti«fi«|  at  ,h?  *" '.""^^'V*  «^«8  executed  ;  and  thoufib 

r,UgtTttm  V.  »■„.<«,  37  ch.1)  is'"''  """'  "'*■'  "^'^  °*  **»*  settlor; 
W  19  4  20  Vict.  c.  07.  ..14." 

2  o  2 
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OF   RIGHTS  AXD  REMEDIES   OF  THE  CREDITOR.     [pART  IV. 

insist  upon  any  right  of  contribution  as  against  other  parties,  who, 
by  means  of  the  statute,  have  repelled  the  demand  against  them  (u)! 
781.  Nor  will  the  right  to  marshall  assets  be,  in  general,  kept  on 
foot  for  the  purpose  of  indirectly  giving  a  creditor  a  right  to  come 
upon  real  estate,  after  his  remedy  against  it  has  been  otherwise  barred 
by  the  statute  («) ;  though  under  special  circumstances  (as  where  a 
suit  had  miscarried  by  no  fault  of  the  plaintiff,  but  by  a  general 
misapprehension  of  the  rights  of  the  parties,  and  the  bill  had  been 
property  framed  for  marshalling)  a  simple  contract  creditor  was 
held,  by  virtue  of  the  equity  of  marshalling,  not  to  be  barred  bv 
the  statute  (x)  (1886, 1896). 
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SuB-SKCTlON  (2).— How  Jar  the  Statutes  limit  the  Creditor's  right  to 
Eject  the  Debtor  or  to  Foreclose. 
782.    By  the  combined  effect  of  the  statutes  3  &  4  Will  4  c  27 
B.  24  (y),  7  Will.  4  &  1  Vict.  c.  28,  and  37  *  38  Vict.  c.  57,  ss.'  1  and 
9,  a  mortgagee's  right  to  eject  a  mortj-agor  of  land,  or  to  bring  an 
action  of  foreclosure  («),  is  barred  at  the  end  of  twelve  years  next 
after  the  last  payment  of  any  part  of  the  principal  money  or  interest 
secured  by  such  mortgage,  and  not  till  then,  notwithstanding  that 
mo  !  than  twelve  years  may  have  elapsed  since  the  time  at  which 
th*  right  to  make  such  entry  or  commence  such  action  shall  have 
fir.H    ^crued.    Nevertheless,  when  any  acknowledgment  of  the  title 
of  the  mortgagee  shall  have  been  given  to  him  or  his  agent  in  writiti" 
-signed  by  the  mortgagor  (not  his  agent),  the  statutory  period  only 
runs        m  the  date  of  such  acknowledgment  (o).    The  statutes 
equal!      i  ,ply  to  an  equitable  as  to  a  legal  mortgage,  even  although 
there  \     »  prior  legal  mortgage,  and  the  prior  legal  mortgagee  may 
have  er   ereu  into  possession  during  the  currency  of  the  statutory- 
period  (6).    Moreover,  the  statutes  apply  even  although  thn  debt 
is  not  barred  (c). 

788.  Curiously  enough,  however,  the  corresponding  case  of  a 
mortgage  of  personal  estate  (other  than  leasehold  land  c.r  personal 
chattels)  has  escaped  the  legislature  so  that  there  is  no  statute  of 
limitations  which  applies  to  deprive  a  mortgagee  of  stocks  or  shares. 

(»)  Fontham  v.  WatlU,  10  Hare,  217. 

(X)  Vickers  v.  Oliver,  1  Y.  ft  ColL  C.  C.  211. 

(y)  Notwithntanding  tho  pcculUr  wording  of  thuj  section,  which,  if  read  liUralJv 
would  exclude  IcRftl  mortgagci  from  its  operation,  it  has  been  held  to  applv  to  .Jl 
action*  of  foreclo«un>,  whether  the  mortgagee  h««  the  legal  P8t«te  or  not ;  Wfrw  t. 
Vtu  3  Dm  ft  W  ar  KM,  1 1 8  j  »„.!  m.-^  aLo  I'ugh  v.  Heath.  7  A  pp.  C*-.  235 ;  and 
Harlock  v.  Atkbtrrf/,  19  Ch.  D.  539. 

(:)  Puyh  V.  Heath,  supra. 

(a)  3*4  WUL  4.  c.  27,  ».  14. 

_.  ., _-  j_j..   .-  j~j~j^~^  iJau.j  ;  un.  ooS. 

(cl  Kihbh  V.  Fairthorne,  [1893]  1  Ch.  21». 
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^e  mortgage  conU.n«  a  proviso  that  the  debt  .hM  not  b;  ^Z  •*"°' 
in  for  a  certain  time   th«  Ht«f,.f»  ..^n       ..  ..  caiiea  commcnoei 

elapsed  (e).  "  °°'  ™"  ""*''  ^^"^  t'°»e  haa 

786.  An  order  absolute  for  foreclosure  vi.^f«  :«  *u 
a  new  right  to  the  ««t^f«  *       «oreciosure  vests  in  the  mortgagee  Onier  for 

lew  ngnt  to  the  estate,  for  the  possession  of  which  he  mav  «,.« '"»olo.u» 
within  twelve  yeara  from  the  date  of  the  order  (  f)  ^        «*'- 

7ftA     A  i.  .  "''*  V  J  /•  mortgagee » 

lOO.  A  mortgagee  who  does  not  come  to  thp  rn..rf  «=        i  •  .«  "**  *•"> 
to  enforce  his  richts  but  is  ma^«  «    i%    j        ,      *^  **  plamtiff  for  .ftute 

"  =  "K"w.  out  is  made  a  defendant  bv  a  crpHi>/^r  */,  to  mn. 
complete  a  purchaser's  title  and  procure  the  distribution  of  Tu„d^^'-'«W- 
set  apart  to  indemnify  him  affain«t  f  K«  «».„.      •  '""""°"  ™  funds  jefeuruSt 
statute  (o)  ^         ^  *'*®  ''''"S*' '"  '^«'  bo»«»d  by  the  not  bo«.d  by 

^''  sUtute. 

mort„.gor  .nd  mortgngM  convey,  i,  ,  pe^n  claiminc  under  .'"«»«»•• 
mnrtdage,  although  the  mortgage  no  lonmr  eii.f.  .■'"'J*.""""  'gwr™! 
/-o^he  payment  „,  the  „o,?gfge  d.K:.1n;:'L  «  """^  """^ 

ITS™  :^  ""'""-l-ntlx became .bs„,„,rb; ^^^-t KST' 
«™  tor  twelve  y»r».    This  case  .eemB  difflcult  to  rcconcilVwith  """■ 
Doe  d.  Palmtr  v.  JTyre  (i)  .„d  Dx  d.  BaAfefc,  v  Ma.».  (il  .r.» 
.  ™.rt  .ppe.„  t^  have  come  to  a  cont,.^!^,^"^ '^■:^ 

.toncea  i(  the  advcr»  poe!«„on  of  the  third  party  look  olac  »ft- 
the  date  of  the  mortgage  (m).  "^        ■' 

d,«biUty(„))_.„d    their  ";i,^^^^,"f,„^'"«  ■'°  l«°«"  • 
»-  the  di^hiaty.  or  ,r.m  deafhTraiiTca^t  tZ^^; 

m  ^tL':"/'^'"'  ?"*  '■  "*"•  I'WI  2  tu  161. 
,  w  *  T"..,.  r^„  ..  Sp,^. «  w.  B.  i„,  ^  „,„.,,„  ,.  „^  „^j 

(/)  /"««*▼.  Btatk,impra. 

(ff)  iVtirpAy  V.  5««-„,.  1  Dru.  4  yv'al.  236 

(n  17  O.  B  37,  ...    „  <*>  "  <J-  B-  360. 

(-)  Re.,  irop^rty  LimiUtion  AlT/m"fr57\''r~''  ^"^'^  '  ^  ^^  •«»• 
(o)  Ten  yean  under  3  &  4  WUL  4  e  27  1   in       1     '  , 
J.nu.ry  ,.t.  1879  (Roal  PropcrtViLifaVtn'ltwit  T?.^?):  ""  "^  *"*' 
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Sr^"  ""***!  ^'''"i^  ''*'*°  ^  "«»'*  fi»»  *^^^'  but  Within 
tk.  ty  years  next  after  the  «cru«  of  the  right,  though  .ucr^^ 

th^lTJ  '""  '"*f  •^"^'^  '^'  ^'^^'^  °*  ^*  Period,  or  hou^ 
the  term  of  b«  year,  from  the  ce«.tion  of  any  «uch  di^bUity  2ll 
not  have  e,p«ed  (;.).    And  where  a  per«,n  under  di«biUty  at Th 

beyond  the  twelve  years  next  after  the  accruer  of  the  right   o 

dutll  be  allowed  by  rea«>n  of  the  di«bility  of  any  other  perwntl' 

.JJ^u  '^^^f^^^  *°  »««  ™»«t  have  accrued  during  the  disability 
•nd  the  Act  gives  no  new  equity  in  respect  of  a  sub^uent' 

the  hfe  of  the  ancestor,  it  continued  against  the  infant  heirT*) 

J^7u  ^?^^^  "  '*"***  °°  "  *"  ^^'"^  ^0'  not  coming  to  the 
court,  the  disability  must  be  cleariy  stated.    It  is  not  enonahT 

-y  generally,  that  there  have  been^nfancies.  cov^rtl  orth 

Wn  inableT'  '°  f "'  ''^  P'""*'^ ''"""«  P»^  °^  ^^e  ti:  ht 
been  unable  to  a-sscrt  or  prosecute  his  right  («).    This  was  hM 

under  the  old  law  in  a  case  of  redemption.  '''^ 

791.  Where  a   mortgage,    executed    only   by  the    mortea.'or 

was  shnCth;   r      ?'^"V'  "-^"^  '^^'*"'*'  ^"*  "^o  '"tention 
mnT!   \     *be  deed,  and  the  time  of  default  in  pajTnent  of  the 

721'  .1  ""^  ^'^^  ^'^'  '^'''  '^'  *'°^««»"*  ^^-^'  only  that.  C 
default,  the  mortgagee  should  rest  upon  his  own  title  as  aS 

strangers ;  and  time  was  held  to  run  a^inst  the  mortgage^from  tl 
date  of  the  mortgage,  and  not  from  the  day  of  defaJt  b  ^Zcut 
^suhW;  f^***""^''  '^*  mortgagee  of  a  reversionary  interest  mav 
hetL^tT'''  *^''"*°*  *°  '^'  '=°'**™'7)  ^"^'^'^''^  «ven  while 
onlv  c^ZL     T  "^^'^"^"y  ^y^'  y«*  t^^^  statute  of  Lin.itation.s 

mnJt™^*  I,         """  "^""^  ^^  ^'•^'"  **»«  "'n^  ^b«°  tho  interest 
mortgaged  falb  mto  possession  (?). 

(?)  Forty  yearg  and  ten  years  bv  3  4  4  Will  4  c  27  «  17     p„..«.j       i      . 

(«)  SI.  Jain  V.  Tunier.  2  Vem.  41& 

tf)  AiMMi.,  «  Atk.  333. 

<•)  MwM  ».  Thomas.  2  Veg.  Jun.  009. 

(')  Do€  d.  aa^H^  V.  Lightfoot,  8  Mce.  ft  W.  663. 

S  ^'IS:  ^.^.^^'^ilf -,^  I  ^--^  V.  //.«*fc.  24  Be...  636. 
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798 

of  the 


tenant  for  life  to  }Z^u  ^    P"**  °"*  °'  **»"  ""»•  by  the"?*"« 

.ftuta.  ^d  the  «;■:  "r^ie^^ir;^::,^^:  i":!":?  "^  *'•  -^"* 

vested  in  one  set  of  trustees  «r..1  f  K- V^-.      .      ,      mortgage  is  equity  <a 
other,  where  the  t  na^^r  We  of  1^^  ^  «' "d«^P«on  in  the -ie-Un. 
But  it  «H»ns  the  court  can^tll^H^^  P*"""  ^")- 

if  the  plendings  statTL^T^       .  '*  ^^"^  '"^"«'*  *"  P«'d 

pose  (6).     Thf  ^e  s^^*t  Z^""  """^*'''"''  '°'  *^«  P^' 

£n:<!e;i.tenantin'co:rno^th^esuteTr.t*"  ''^  •"'''^• 
i»  entitled  to  redeem  the  whoS  ^LZ^L        !  *'"*'**  '" ''°'°"°" 

.nd.  «,bject  to  accountilJtitrius'rr'"/^'^''^''''^^^ 
receive  the  whole  rent  (cHhS,  "*"*'  ^'  "  "°*'*'«*^  »« 

P^a  the  interest,  i;  as  to  W^X fhf  ^'^^^r "  ^  ^^^  7^.. 

penonal^presenUv^t^/i,   r^^^^^^^ 

and  the  absence  of  nart  Duvm-nf  «.     7       ,   ,  *™*«  ™  Limitations  .n  iuoim. 

no  a«ignable  pli^n  to  n^JTlf     .    *"'°»°*'«lg°>«nt ;  there  being  •»«««. 

willbeba^t)  Tn  hfo^rTTv  P*"^"*'  representatives 

will  not  be  Ur^  afthe  0^^^  f'^f'^'/'^^^^'^y  •gainst  the  land 

oarred.as  the  owner  of  the  fee  having  enjoyed  both  the 

(a)  Topham  v.  Booth.  35Ct,  n  eni       n  x 

v;  ---i-.Ts  r.  t,ttha.ui.  -K   ;i8t>9J  2  Ch.  32  "  -        — ^-« 

n8l«]  2  S'SK'  *'"-^  -  ^•'^'«'.  [«895J  2  Ch.  820.  &  AlUn.  B^  ..  ^«e«. 
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esUta  and  the  income  of  the  charge  would  be  met  by  the  m.,.m 
qut  mmt  eommodum  debet  mUm  etmu,  (A).  ^  "* 

-.Zif'^i?'  ^"f"'  "^PP**'"*"**"*  of  •  receiver  of  the  incumbered 
«t.te  doe.  not  prevent  time  from  nimiing  .«.in,t  .  »t»^JZ 

cmiot  mi'o  '         •^*""'  '  P*"^"  ^  P«««^°°   time 

noJ!J;e^%rrhf„"ht  S\r  m^^r "  ""^^"^  -'^  -^ 

renunciation  of  Z  K  bv  tte  EtT^***'  T^'  '"  '^^  "' 
riw.i.m.».»      Ax      «  *  .     ^  *''®  '•***'•  Of  under  other  BDeriftl 

first  accn,^    .r^    de|nved  by  such  fraud,  is  deemed  to  have 

assisted  m  nor  had  notice  of  such  fraud     R,.*  tu       i         "^"r 

affl^t^r^  rr^  °'  acquiescence  or  otherwise.  Wain  ^ 
affected  (o).  And,  moreover,  the  fraud  must  have  bien  tho  frT^ 
of,  or  m  some  way  imoutahl*.  t^  fi.o  «  "»"  a»ye  oeen  the  fraud 
the  statute  (p).       "°P"**'''«  **•  *h«  P«»on  who  mvokes  the  aid  of 

J?Ltt*^frt!**^  ^^"^'  "^*"'  ^^^'^  »  •-  ««?«»  -vcnani 
mort«aKor  or  ^'  hli™     '  1r  """^  *PP'^  *°  *"  *'=*»°'^  »8"»«t  the 

«na  Itself  {ex.  gr .  b/  ;>nng,ng  them  into  account  in  a  foreclosure 

(*)  A  Eyhnd,  SUward  v.  England,  ^pra.  .t  p.  826. 
/>.2nt^e;;^te:jJiJ™*^Var.m;  W„«,,  v.  F.*e.  3  Dru.  A  W.r.  .04 ; 

{*)  ^  d.  Jo«.  V.  WiUiam,.  S  Ad.  ft  KI.  291. 

(/)  WnxoH  r.  Vite.  3  Dra.  ft  Wm.  IQi,  121 

(«)  3  ft  4  WilL  4.  c  27,  *  2& 

(«)  /»!**  v.  £r«tfA,  7  Afp.  Cm.  235. 

(=)  3  ,-  4  WiU.  4.  r,  2t,  *  27. 

(p)  rAor»«  V.  //«,«/,  [18081  A.  C.  49«. 
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CHAP.  IV.]  Ho^r  rAR  mTc;T..s  Lrvrx  cbko,toh'«  „oht.  e^. 

for  payment  of  his  ^Z^nT^lJ^'  ^''"?  ^^  ^''^'"««'  i"  tnut 
ordT  to  .void  circuity  o/.cln)?*^"*f  "^'''''  ^"''t").  J^**  0" 
.g«n.t  the  heir  hiS  (iulTL!  T'^l'^  ^'^'  """^  ^  "^'^^ 
fer.  claiming  under  h^m  «  L^^'^ll  *'*"'^"  °'  «^'>«'  volun- 
by  the  heir  o?  benefid^Tde^i  J",'^"''"*'^' '"  '  "^•«°P*'°»  "^o" 
mortgagor,  it  wouJd  ImUt  he  "7 '"''''"''"'*  ^'^^•»«' 
covenant  for  payment  ofiL!«f  '"^/tK**?"*.  where  there  i*  . 

r««t  redempKde'^'CvTvC-  ""'"  ''^  '"*""•• "'  '^^-^' 
he  can  do  «,  in  a  foreclosuw,  Lh      k       "*"*  '^  P*'''  ^'^'    Whether 

principle  it  I,  mc7zi:zz:rr  ^"'^-^«'.  *>"*'»> 

.tated)  a  mortgagor  cannot  inll.  .  ^^^  ^^^""""f^^  ^"  •''ov. 
.g«n,t  a  claim' for  ^o^  tha^  "it^  "  *'''"?  P'"*"  *^«  -^'"*« 
dependa  on  the  continuTex^s^ncroTtheT':  "'  '"'*'""*'  ^«*  ^''•^ 
mortgage  ha,  been  «ltogeth«  ^r^^^l^^^,  «T'"  '"'^''h««th« 

"^'  t'^  *^-  ^--^ -C^'o^a  ftd  tr(r^~ 

-!!Sfo!\hTr::ot:\^^^^^^^^  ^,\^^«  -^^"te  only  bars 

where  .  mortgagee  ZuL^l'Tc^frrjl^'-,  '°'^"*"^''^ 
«  now  settled  that  he  can  Zi  .     ""y  ^y  »*'«  ""der  a  power,  it 

merely  si,  yea»'  1,^:.^';^':  ""  ^"^T*  f "«  to  him.  and  ^ot 
a  railway  company  ^dertL  r     /nf  '*"'^'  ^*^^  ^"^  «>'d  to 

h«  heen^eld^ha^t  S dl'  n'^ttpp'y  T  t^t "'''°°  ^  ^^ 
court  under  such  circuni«fo«,.^k        ^V'        *''®  °*""«y  P*«d    nto 

of  hind  id).  ButX  pottllt  r'"  '5'  ^***"*^'  '""^  ^•~«*«' 
of  the  judgment  of  S.e  cZ  „,^  ""°f  .^^  *«  ««"'«d  in  view 
Uoydii).  °'  **'  ^""^  °f  Appeal  in  He  Lloyd,  Lloyd  v. 

<-)  CcW^n  r.  ml^TJiJT'  "^  -  "^'  ''  B-v.  2,7. 
(*)  Momt  y.  Paste   9  a.i,   .«      , 
^^a..  22  Be.v.  341.*      ^'^^  '* '  '''^  '■  «"••'*.  2  Vc  j„„.  373 ,    j,,^^^  ^ 

7  See  Smelair  r.  Jaekton,  ,7  Bear  dnn     -r-i 
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How  security 
may  be 
proved. 


How  far 
necessary  to 
prove  pay- 
ment of  con- 
sideration. 


801.  The  mortgagee  can  have  no  relief,  unless  the  mortgage 
deed  or  security  be  admitted  or  proved  (e). 

Like  other  instruments,  in  the  establishing  of  which  proof  of 
the  handwriting  of  the  person  subscribing  is  necessary,  it  mav  be 
proved  at  the  hearing,  where  its  execution  is  not  controverted, 
though  its  validity  may  be  in  question  (/),  either  viva  voce,  or  by 
afl&davit  when  the  evidence  is  taken  in  that  form.  But  it 
cannot  be  proved  as  an  exhibit  at  the  hearing,  if  it  be  impeached 
for  fraud,  especially  if  one  of  the  attesting  witnesses  be  alleged  to 
have  been  concerned  in  the  fraud  by  which  the  execution  of  the 
deed  was  obtained  (g).  Where  the  execution  and  the  payment  of 
the  consideration  are  contested  by  a  person  who  is  not  a  party  to 
the  deed,  it  must  be  proved  by  the  witness,  though  the  mortgagor 
admit  the  execution,  in  order  that  there  may  be  an  opportunity  for 
cross-examination  (A). 

If  the  security  be  attested  by  one  witness  only,  who  afterwards 
becomes  entitled  to  the  mortgage,  proof  of  his  handwriting,  by  a 
third  person,  will  be  sufficient  evidence  of  the  execution  of  the 
security  (i).  In  case  of  the  loss  of  the  security  it  may  b.  -tab- 
lished  by  secondary  evidence,  and  by  proof  of  its  existence  as  s 
security  {k). 

802.  The  payment  of  the  consideration  money  need  not  generally 
be  proved,  unless  the  fact  be  put  in  issue  on  the  pleadings,  the 
security  being  sufficient  evidence  of  such  payment  {I) ;  but  a  person 
claiming  to  be  transferee  of  an  equitable  mortgage,  must  not  only 
prove  payment  of  the  debt,  but  that  it  was  his  own  money,  or  that 
he  was  to  stand  in  the  place  of  the  original  mortgagee  (m).    In  the 

(e)  Jacobs  v.  Richards,  18  Beav.  300. 

(■/)  Booth  V.  Creswicke,  8  Jur.  323. 

(g)  Bifchcock  V.  Carew,  Kay,  App.  xiv. 

(ft)  Leigh  V.  Lloyd,  35  Beav.  455. 

(i)  Inman  v.  Parsons,  4  Mad.  271. 

(k)  Abington  v.  Green,  14  W.  R.  852  ;  Beath  v.  Crealock,  L.  R.  10  Ch.  22. 

(I)  Minot  V.  Eaton.  4  L.  J.  (o.s.)  Ch.  l.?4. 

(to)  Pandoorung,  etc.  v.  Balkrishen,  etc.,  2  Moo.  Indian  App.  60. 
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case  of  a  security  given  by  a  client  to  his  attorney,  strict  evidence   Paragraphs 
of  the  payment  of  the  money  has  been  required  in  Ireland  (n).   802—803 
In  England  it  appears  that  receipts  are  admitted  as  prima  facie 
evidence  of  advances ;   but  where  the  security  is  for  the  balance 
found  due  on  a  settled  account,  the  solicitor  must  be  prepared  with 
evidence  that  the  client  was  not  under  pressure  or  undue  influence, 
and  that  the  account  was  stated  upon  the  production  of  books  or 
other  proper  evidence,  and  under  circumstances  which  enabled  the 
client  to  judge  of  the  result  of  the  transactions  between  himself 
and  the  solicitor  (o) ;  and  where  the  security  does  not  express  the 
real  nature  of  the  transaction,  it  must  also  be  supported  by  extrinsic 
evidence  (p).    And  where  there  is  room  for  the  exercise  of  undue 
influence  (as  if  a  security  be  obtained  by  a  person  without  con- 
sideration from  a  woman  with  whom  he  is  under  a  contract  of 
mamage)  he  must  show  that  the  transaction  was  fair  and  not  pro- 
cured by  false  representation.    But  this  is  only  as  between  the 
parties  giving  and  taking  the  benefit  of  the  transaction  ;  for  no  such 
duty  IS  cast  upon  a  purchaser  of  the  security  for  valuable  considera- 
tion, not  privy  to  the  fraud  (g). 

803.  The  question  whether  the  mortgage  ever  subsisted  as  a  men 
secunty,  where  (from  the  circur  stances  under  which  it  was  exe-  "««'88ary  to 
cuted  (r),  the  alleged  lunacy  of  the  mortgagor  (.),  W  other  matters)  ITZSy!'"' 
doubts  have  arisen  on  that  point ;    or  where  the  security  is  not 
proved  on  the  one,  or  admitted  on  the  other  side  (<),  may  be  ascer- 
tained by  inqmry,  or  by  a  jury.    Declarations  by  a  mortgagee  who 
has  made  a  prior  voluntary  settlement  wiU  not  be  admitted  to 
prove  advances  by  the  mortgagee,  so  as  to  affect  the  interests  of 
persons  claiming  under  the  settlement  («). 
Where  the  lunacy  of  the  mortgagor,  prior  to  the  execution  of 
^  the  mortgage  deed,  was  set  up  by  the  defendant  in  a  foreclosure 
suit,  It  was  held  that  he  was  entitled  to  have  its  validity  tried  by 
an  issue  or  by  ejectment,  without  filing  a  cross  bill  to  set  it  aside 
^  although  he  had  not  cross-examined  the  attesting  witnesses  by 
I  whom  It  had  been  proved  {x).    It  is,  however,  to  be  remembered, 
tnat  to  mvahdate  a  contract  by  a  person  suspected  or  found  to  be 

iDiSll.Tsl'S.t' AS  *  '"'"■•  ""''  '''■•  '""'^  ^^-^  ^"^'^^  -  ^"^--. 

^  4^i1f^S''''^<^-^-^^'''  A,W«v.Par;^,5Jur.(K.s.)7o5;  Morgans. 
W  Per  Lord  Eldon  in  Lewes  v.  Morgan,  5  Pr.  at  p.  143 

(f)  ilcUand  V.  Gray,  5  Jur.  1004 ;    Wynne  v.  Styan,  2  Ph.  303. 

(«)  Snook  V.  Watts,  11  Beav.  105. 

(()  Ouardwr^  v.  Bmuher,  13  Beav.  68. 

vv  D-x  d.  Svulluiid  V.  Webber,  I  Ad.  &  El.  733. 

(I)  Jacobs  V.  Richards,  18  Beav.  300. 
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a  lunatic,  it  is  not  enough  (y)  to  show  lunacy  at  the  date  of  th^ 
contract ;  it  must  also  be  shown  that  the  grantee  knew,  and  tml 
advantage  of,  the  grantor's  state  of  mind.  And  if  a  mortgage  be 
made  without  notice  of  the  lunacy,  and  the  money  were  duly' paid 
(as  to  which,  if  there  be  any  suspicious  circumstances,  the  court 
will  direct  an  inquiry),  the  security  will  be  ordered  to  stand  for 
the  amount  advanced,  though  lunacy,  at  the  execution  of  the  con- 
veyance, be  admitted  at  the  hearing  (z).  It  is  immaterial  in  such 
cases  whether  the  suit  be  by  the  mortgagee  for  foreclosure,  or  bv 
persons  claiming  under  the  mortgagor  to  set  aside  the  deed  (a). 
And  where  an  illegal  agreement  has  been  added  to  a  security,  a 
decree  of  foreclosure  may  be  made  upon  non-pwyment  of  what  shall 
be  found  due  on  the  original  mortgage,  if  general  relief  be  prayed; 
though  the  smt  will  be  dismissed,  so  far  as  it  seeks  relief  founded 
on  the  illegal  agreement  (b).  If  a  suit  to  deliver  up  securities  on 
account  of  fraud,  and  for  further  relief,  fails,  the  court  does  not 
decree  redemptipn  (c). 

804.  In  suits  by  the  first  mortgagee,  if  the  plaintiff  prove  the 
subsequent  incumbrances,  he  maj-  at  once  have  a  decree  for  redemp- 
tion or  foreclosure  against  the  owners  of  them,  according  to  their 
priorities.  But  if  the  subsequent  incumbrances  be  not  proved  or 
admitted,  or  if  their  priorities  be  disputed,  the  course  is  to  direct 
an  inquiry  upon  these  questions  (d).  And  there  will  be  no  decree. 
until  the  securities  have  been  established,  and  the  priorities  of  the 
respective  incumbrances  ascertained  (e) ;  for  the  incumbrancers 
cannot  be  excluded  or  postponed.,  without  a  declaration  of  their 
rights  by  the  decree, 

(y)  Nidi  V.  Morky,9  Ves.  478;  see  also  Price  v.  Berrington.Z  Mac.  &  G.  486' 
Baxter  v.  Earl  of  Portsmouth,  5  B.  &  C.  170. 
(«)  KirkwaU  v.  Flight,  3  W.  R.  529 ;   Campbell  v.  Hooper,  I  Jur.  (s.s.)  670. 
(a)  Campbell  v.  Hooper,  supra, 
(6)  Powney  v.  Blomberg,  14  Sim.  179. 

(c)  Johnson  v.  Fesenmeyer,  25  Beav.  88. 

(d)  Ouardrur  v.  Boucher,  13  Beav.  68. 

(e)  Duberly  v.  Day,  14  Beav.  9. 
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CANADIAN  NOTES 

WitEN  THE  EIGHT  TO  SUE  ARISES 

Wherk  the  principal  or  interest  is  payable  in  instalments  it 
has  been  held  that  upon  default  in  payment  by  the  mortgagor 
of  an  instalment  of  principal  or  interest  the  mortgagee  has 
a  right,  independently  of  any  express  proviso  in  the  mortgage 
to  that  effect,  to  call  in  the  whole  principal  and  interest  "and 
foreclose  (a).  But  this  right  may  be  qualified  by  agreement. 
Thus  where  there  is  a  stipulation  that  in  default  of  payment 
of  any  instalment  of  interest  for  six  months  the  whole  principal 
should  become  due,  it  was  held  that  a  suit  to  foreclose  could 
not  be  brought  until  after  the  six  months  had  expired  (b). 

It  is  usual  to  insert  a  clause  in  the  mortgage  providin<^  for 
acceleration  on  default.  See  the  Act  respecting  Short  Forms  of 
Mortgages  (c).  It  will  be  observed  that  the  statutory  form 
provides  for  acceleratidn  only  upon  default  in  payment  of 
interest.  If  the  principal  is  payable  in  instalments  a  special 
provision  may  be  inserted  that  the  whole  principal  sum  shall 
become  due  and  payable  upon  default  in  payment  of  any 
instalment  of  principal.  It  was  formerly  contended,  and  in 
one  case  held,  that  a  proviso  of  this  kind  was  in  the  nature 
of  a  penalty  against  which  equity  would  TeUeve(d).  But  it 
is  now  well  settled  that  acceleration  is  to  be  regarded  as  the 
contract  of  the  parties  and  not  in  the  nature  °of  a  penalty 
against  which  relief  will  be  granted  (e). 

The  effect  of  the  acceleration  clause  No.  16,  Schedule  B, 
of  the  Act  respecting  Short  Forms  of  Mortgages,  R.S.O.,  1897 

Jf  j2  S"3  oJtfi  ^^  ^'  '■  ■^''*""**  ^^^^^'  ^  ^-  ^-  ^-  "  =  ^""^  ^■ 

(6)  Parktr  v.  Vine  Grower$'  Attoeiation  (1876),  23  G  179 
„  ^li  ?•  ^- O-  <^8^^)'  "•  126,  Schedule  B,  clause  16.    (See  Short  Forms  Aot. 
Manitoba,  R.  8.  M.  (1902),  o.  157,  and  R.  S.  B.  C.  (1897),  c.  142.) 

(d)  Knapp  v.  Cameron  (1858),  6  Gr.  559. 

,  J*^  J?;'**  ^'  f '"*°"  ^'*^*^  ^  "»*•  ^PP-  5-''  '^™'^«  ^-  Bo»>  (1884X  6  Ont. 
154 ;  Wihon  v.  Campbell  (1893),  lo  P.  R.  254. 

F. 
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ch.  126,  which  provides  relief  from  the  consequences  of 
non-payment  of  moneys,  not  payable  by  reason  of  lapse  of 
time,  is  to  give  a  right  in  every  case  to  the  mortgagor  his 
heirs  and  assigns  to  pay  all  arrears  and  lawful  charges,  and 
the  mortgagee  has  then  no  right  to  take  further  proceedings, 
except  where  a  judgment  has  been  recovered. 

The  plaintiff  as  assignee  of  the  mortgagor  was  held  entitled 
to  restrain  proceedings  under  the  power  of  sale  in  the  mortgage 
upon  payment  of  arrears  of  interest  and  costs,  the  prmcipal 
not  being  due  except  under  the  above  acceleration  clause  (/). 

Under  a  mortgage  containing  the  statutory  provision  that 
in  default  of  tae  payment  of  the  interest  the  principal  shall 
become  payable,  default  in  payment  of  interest  has  the  effect 
of  making  this  principal  payable  as  if  the  time  for  payment 
had  fully  come,  and  a  right  of  action  therefor  then  arises  and 
the  Statute  of  Limitations  then  begins  to  run  {g). 

After  judgment  has  been  recovered  in  an  action  on  the 
covenant  alone  relief  will  not  be  granted.    Thus  where  by 
virtue  of  an  acceleratrm  clause  the  whole  of  the  mortgage 
money  has  become  due  b^  default  of  payment  of  interest,°ard 
judgment  has  been  recovered  for  the  whole  by  the  mortgagee 
against  the  mortgagor  iu  en  action  solely  upon  the  covenant 
for  payment  contained  in  the  mortgage  deed,  the  defendant 
is  not  entitled,  upon  payment  of  interest  and  costs,  to  have 
the  judgment  and  execution  issued  thereon  set  aside  (A).    On 
the  other  hand,  actions  of  foreclosure  or  sale  or  for  the  recovery 
of  possejsion  are  governed  by  the  Eules,    In  such  cases  the 
defendant  before  judgment  may  have  proceedings  stayed  upon 
paying  into  Court  the  amount  then  due  for  principal,  interest 
and  costs  (i).      Even  in  an  action  of  foreclosure  where  the 
acceleration    depended   not    on   default    in   payment    of  in- 
terest but  on  default  in  building  a  house  within   the  time 

(/)  BdberiMn  v.  Eeth<trington  (1888),  8  0.  L.  T.,  Ooc.  N.  141 ;  diatin^uished 
Todd  V.  Liriklater  (1901X  1  O.  L.  R.  103. 

(gi)  M'Faddm  v.  Brandon  (1904),  8  O.  L.  R.  610. 

(K)  WiUon  V.  Campbell  (1893X  15  P.  R.  254. 

(0  Ontario  Oontolidated  iJufet,  388  and  389.  (The  correspond mg  Ruieg  in 
Manitoba  are  270  and  271.  It  would  seem  that  these  Rules  apply  eren  where 
there  is  an  accelerating  clause  in  the  mortgage.)  Gemmell  y.  Bum  (1878) 
7  P.  R.  381 ;  Knapp  v.  Cameron  (1858),  6  Gr.  559. 
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Stipulated  for.  the  Court  refused  to  interfere  and  granted  judg- 
ment of  foreclosure  (i).    K     aat  case  the  defendant  .ave  a 
mortgage  to  the  plaintiff  in  which  he  covenanted  to  ply  the 
mortg^e  money  in  nine  equal  annual  instalments  and  also 
to  buUd  a  house  on  the  land  within  one  year,  end  there 
was  a  proviso  that  the  mortgage  should  immediately  become 
due  and   payable  after  default  being  made  in  building  the 
house  within  the  time  mentioned.    No  default  occuired  in 
payment  of  the  mortgage  -noney,  but  the  house  was  not  built 
until  about  a  month  after  the  expiry  of  the  first  year      It 
was  held  that  the  plaintiff  was  entitled  to  insist  on  a  for- 
eiture  of  the  extended  terms  of  payment  in  consequence  of 
the  breach  of  covenant  as  to  the  erection  of  the  house  and 
to  judgment  for  redemption  or  foreclosure. 

It  is  not  necessary  that  the  acceleration  clause  should  be  in 

the  words  of  the  statute.    Any  form  of  words  which  expresses 

he  agreement  of  the  parties  wUl  be  sufficient.     If  the  statutory 

fom  IS  varied  and  there  is  no  express  provision  for  relief  to  the 

mortgagor,  the  mortgagee  may  call  in  the  whole  amount  of  the 

therefore/).      Where  a  mortgage  payable  in  ten  years  con- 

nc^mbered  the  premises  or  suffered  them  to  become  liable  to 
sale  for  taxes,  the  mortgage  money  should  become  immediately 
payable,  the  Court  held  that  an  assignment  in  insolv.1;  y  though 
voluntary,  was  not  such  an  incumbering  of  the  estate  as  entitled 
^mor^gee  to  call  for  payment  of  the  mortgage  money  (m). 
Where  the  principal  has  become  due  by  virtue  of  the  mortgage 
conti^t  on  default  in  payment  of  interest,  the  mortgagee  is  not 
bound  to  sue  for  the  whole  accelerated  sum.    He  may  if  he 

mZd  "?   *%""""•  °^'^  ''«  ^"^^"'^^    *^^^    ^-    been 

ma  u^tt    f  ,r''^''  '"'^  P'^  °^  *'«  °^°^g^g«  d«bt  after 
matunty  of  the  mortgage  without  giving  six  months'  notice 

Pa^^erf  r  ''"°'  '"'''  *^"^°''°^  ''  ^^«  °-°  def^-lt  in 
payment  before  maturity  and  claim  the  right  to  pay  off  the 

(*)  Graham  v.  Hou  (1883),  6  Ont.  154. 
(0  Graham  v.  Rots  (1883).  G  Ont  Mii  ' 
(w)  M'Kaif  ▼•  M'Farlane  (1872),  19  Gr.  345 
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whole  mortgage  debt  (n).     By  a.  31  of  the  Act  respecting 
Mortgages  of  Heal  Estate  (o)  it  is  provided  that  where  pursuant 
to  any  condition  or  proviso  in  a  mortgage  a  demand  or  notice 
has  been  given  requiring  payment  of  the  moneys  or  declaring 
an  intention  to  proceed  to  exercise  the  power  of  sale  contained 
in  the  mortgage,  no  further  proceeding  shall  be  taken  and 
no  action  shall  be  brought  to  enforce  the  mortgage  until  after 
the  lapse  of  the  time  at  or  after  which,  according  to  the 
demand  or  notice,  payment  of  the  moneys  is  to  be  made  or 
the  power  of  sale  is  to  be  exercised  or  proceeded   under, 
except  by  leave  of  a  judged?).    In  Perry  v.  Perry (q)  it  was 
held  that  the  object  of  the  statute   is  to  prevent  all  other 
proceedings  while  the  notice  of  sale  is  running,  and  it  is  not 
necessary  under  the  Statute  in  order  to  fulfil  the  very  words  of 
it  that  one  of  the  acts  should  be  prior  to  the  other.    After 
the  issue  of  the  writ  of  summons  and  service  of  a  notice 
for  motion  for  summary  judgment  in  an  action  upon  the 
covenant  for  payment  contained    in   a   mortgage  deed,  the 
plaintiff  without  the  leave  required  by  section  31  served  notice 
of  exercising  the  power  of  sale.  Before  the  hearing  of  the  motion 
the  plaintiff  gave  notice  of  abandonment  of  his  notice  of  sale 
and  of  all  costs  in  respect  thereof.  It  was  held  that  the  effect  of 
the  notice  of  sale  was  to  give  the  defendant  time  ^n  which  to 
pay  off  what  was  claimed,  and  unless  the  defendant  vas  willing 
to  release  the  plaintiff,  he  was  bound  by  the  notice ;  and  the 
motion  for  judgment  could  not  be  entertained ;  but  the  object 
of  the  section  would  be  fully  attained  by  directing  that  the 
motion  should  stand  over  until  after  the  expiration  of  thirty 
days  mentioned  in   the  notice  (r).     The  publication  of  an 
advertisement  for  sale  of  lands  is  a  "  proceeding  "  within  the 
meaning  of  the  Act(s).    A  surety  against  whom  a  judgment 
has  been  recovered,  which  it  has  been  agreed  shall  stand  as 
additional   or  collateral    security   for    the   payment  of   the 

(n)  R.  8.  O.  (1897),  o.  121,  a.  17. 
(o)  R.  8.  O.  (1897),  c.  121. 
ip)  Perry  r.  Perry  (1884),  10  P.  R.  275. 
(g)  (1884),  10  P.  R.  275. 
(r)  Lyon  v.  Syerton  (1897),  17  P.  R.  516. 

(0  8mUh  T.  Broum  (1890),  20  Ont.  165.    See  also  NUl  ▼.  Almond  (1898),  29 
Ont.63. 
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deficiency  is  entitled  to  have  the  security  realized  before  he 
can  be  called  upon  to  pay  anything  (0-  As  to  reUef  on  pay- 
ment  of  overdue  part  of  the  mortgage  debt,  although  whole 
amount  payable  under  acceleration  clause  in  mortgage  see 
National  Trust  v.  Campbell  (1908).  17  Man.  L  E.  587. 

MORTGAGEE'S  EIGHT  OF  ACTIONS.  STATUTE  AND 
LIMITATION 

1.  The  limitation  of  the  mortgagee's  right  to  bring  an  action 
for  foreclosure  or  possession  is  governed  by  s.  4  of  the  Real 
Property  Limitation  Act  (a). 

An  action  for  foreclosure  or  sale  in  mortgage  suits  is  an 
action  for  the  recovery  of  land  (6). 

An  action  for  redemption  is  also  an  action  for  tlie  recoverv 
of  land  (c).  ^ 

The  statute  does  not  begin  to  run  against  a  mortgagor  of 
land  m  a  state  of  nature  until  actual  possession  is  taken  by 
some  person  not  claiming  under  him  {d). 

The  "possession"  referred  to  in  s.  20  of  the  Real  Property 
Limitation  Act,  R.  S.  M.  (1902).  c.  100.  means  an  actual  adverse 
possession  and  not  a  mere  constructive  possession  of  vacant 
lands  by  reason  of  the  mortgagor  being  in  default,  and  the 
mortgagor  was  not  barred  by  the  statute  («). 

When  a  right  of  entry  has  accrued  to  the  mortgagee  without 
actual  entiy  by  him.  and  the  mortgaged  lands  are  subsequently 
left  vacant  before  a  title  by  possession  has  been  acquired  by 
any  one.  the  constructive  possession  is  in  the  mortgagee,  and  the 
statute  does  not  run  against  him.  so  as  to  extinguish  his  title 
to  the  lands,  the  mortgage  being  in  default  and  no  presumption 
of  payment  arising  (/). 

fl90?v  B   a  Sy^^IV"-  ^^'  M>dieeR.8.N.8.(1900).e  167  b  9-  P  H  v  n 
U»Od);  R.  8.  Manitoba  fl9021  o  inn-  n  n  n  n  VVoaS;       i^k  '  ^•°-^o. 

man  V.  HOtM  (1906).  IE  L  R  68'  ^^'^'  "•  ^^'  "•  ^^-  ^*»<- 

S  rT^  "'  ^"'^  (^886),  11  S.  C.  R.  639.       ^  '  "•  "•  '^■ 
(im\2ToTu.  '^^(1897).  11  Man.  R.  62.5;  Ddaney  y.  G  P    R    Go 
^etim»!.?     •"'  8ee,  however,  i>o<.d.  U'Leany  Fi»kllS^)k  V  C  ifo^" 
ine  Ume  commences  to  run  in  fnvnn,-  nf  .  ^ZT    '•■"?"  l»o*w;.  o  V.  C.  K.  295. 

I^n  Co.  (im\  18  M.  L  i  144.  8  w'l  r  M2      ^^  Campbdl  t.  Imperial 
(/)  iMlaney  y.  G.  P.  R.  Co.  (1891).  21  6.  R  U."  and  see  pet,  p.  774  ». 
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In  1876  the  statute  began  to  run  againut  the  owner  of  Und 
and  in  favour  of  a  trespaaaer  in  possesaion.  In  1881  the  owner 
mortgaged  the  land.  The  trespasser  remained  in  possession 
until  1888,  by  which  time  the  statute  had  barred  the  right  of 
the  owner.  Held,  that  after  the  statute  had  begun  to  run 
against  the  owner  of  lands  in  favour  of  a  trespasser,  and  the 
owner  mortgages  the  lands,  the  mortgagee  obtains  a  new  right 
of  entry,  and  the  mortgagee  may  maintain  an  action  against 
the  trespasser  within  the  statutory  period,  although  the  right  of 
the  mortgagor  may  have  been  barred  (g). 

A  purchaser  of  lands,  sold  under  a  power  of  sale  contained 
in  the  mortgage,  is  a  person  claiming  under  a  mortgage  within 
the  meaning  of  s.  22,  K.  S.  0.  (1897),  c.  133.  and  the  statute 
began  to  run  against  him  from  the  time  of  sale  (A). 

The  execution  and  registration  of  a  discharge  of  mortgage 
gives  the  statute  a  new  starting  point  in  favour  of  the  mortgagor 
against  a  person  claiming  possession  adversely  (i). 

If  an  acknowledgment  of  title  in  writing,  signed  by  the 
person  in  possession,  has  been  given  to  the  person  claiming  fore- 
closure, or  his  agent,  the  right  to  bring  an  action  shall  be  deemed 
to  have  accrued  at  and  not  before  the  time  of  such  acknow- 
ledgment  (k). 

An  acknowledgment  to  a  trustee  of  the  person  entitled  is 
sufficient  to  take  a  case  out  of  the  statute  of  limitations  (I). 

An  acknowledgment  made  by  the  person  in  possession  to 
the  mortgagor,  will  have  the  effect  of  saving  the  mortgagor's 
rights  (m).  ° 

Any  person  entitled  to  or  claiming  under  a  mortgage  of 
land,  may  make  an  entry  or  bring  an  action  to  recover  such 
land  at  any  time  within  ten  years  next  after  the  last  payment 
of  any  part  of  the  principal  money  or  interest  secured  by  the 
moriigage,  although  more  than  ten  years  may  ba.e  elapsed  since 
the  time  at  which  the  right  to  bring  the  action  first  accrued  (»). 

(g)  Cameron  y.  Walker  (1890),  19  0.  R.  212. 

(A)  Cameron  j.  Walker,  ««pra. 

(0  Bendereon  v.  Hendereon  (1896),  23  O.  A.  R  577 

(fc)  R.  8.  O.  (1897),  0. 133,  a.  13. 

(0  M'lntyre  ▼.  The  Canada  Co.  (1871),  18  Gr.  367. 

(m)  Hooker  v.  M/rri$on  (1881\  28  Or.  369 

(it)  R.  8.  O.  (1897).  0. 183,  s.  22. 
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Further  time  i,  given  to  person,  under  the  disability  of 
infancy,  and  lunacy,  by  ss.  43.  44,  and  45  (o) 

th«  ri^  >  "?f"  ''  '"  '^'''  '^''^'"  ^^«  P«"°^  •''"•''^  by  the  Act. 
the  nght  uself,  as  w.  • .  as  the  ,«medy,  is  extinguished  (») 

A  mortgagee  who  nas  suffered  the  statute  to  run  before  he 

.on  of  the   property,  revive  his  title  to  it.  but  is  a  mere 
trespasser  (j). 

of  w/ 1''  ^'**"';  ''  ''"''''""'  '^^  "»"  ^Sainst  a  mortgagor 
of  lands,  service  of  a  notice  of  sale  by  the  mortgagee  on  the 
mortgagor  does  not  give  the  mortgagor  a  right  to  redeem 
the^mortgagees   statutoiy  title    l.ing   in    no    way  affected 

.ft-iJ^ru"""*^^"^  ^"*'  °'^*^"  "'^^''  P*"«««"«'^  of  the  land 
after  default,  nor  received  interest  within  the  statutory  period 

the  title  IS  in  the  mortgagor,  and  the  mortgagee  cannot  maintain 
an  action  of  ejectment  against  a  third  person  («) 

A  purchaser  in  examining  a  title,  found  a  mortgage  which 

matured  over  eighty  years  previously,  apparently  outstanding. 

and  required  the  vendors  to  produce  the  discharge  of  it.  which 

hey  decbned  to  do.    Held,  that  under  all  the  circumstances 

the  mortgage  must  be  presumed  to  have  been  paid  (t) 

In  an  action  for  foreclosure,  the  time  does  not  run  while  the 
action  IS  current  («). 

It  has  been  held  tliat  a  proceeding  under  the  Quieting  Titles 
Act  (a,).  18  not  an  action  or  proceeding  that  will  prevent  the 
statute  from  running  (y). 

In  an  action  for  ejectment  brought  by  the  mortgagee  to 

recover  possession  of  the  mortgaged  lands  in  which  judgment 

was  obtained,  but  not  executed,  it  was  held  that  the  action 

^^(o)  R.  8.  O.  (I897X  o.  133:  and  .ee  Bide  v.  William  (1888).  15  O.  B. 

(p)B.S.O.(1897),o.  133,«.  16. 

^'l  ^"  '•  <^««r  (1906),  11  O.  L.  R.  030. 

(0  Doe  d-M-Lian  r.  FiA  (1859),  5  U.  C.  R.  295. 

}\  Z^  ^"*  "■^  ^'"^  "f-  ^'toaV'  (1886).  11  O  R  467 

(«)  R.  8.  O,  (1897),  o,  1.35. 

(if)  Laing  v.  Avery  (1867),  14  Gr.  33. 
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prevented  the  statate  from  operating  as  against  the  murtgague 
seeking  foreclosure  («). 

A  husband  who  with  his  wife  had  jointly  mortgaged  certain 
lands  died  i^  1890,  having  appointed  his  wife  his  executrix 
and  devised  to  her  all  his  estate.    The  wife  died  in  the  same 
year,  having  appointed  two  executors  and  devised  all  her  estate 
to  the  plaintiff.     Default  having  been  mode  in  the  payment 
of  the  mortgage   which   had   been  assigned  to  two  persons 
as  trustees,  although  no  trust  appeared  on  the  face  of  the 
assignment,  who  had  taken  a  renewal  or  a  covenant  to  pay. 
Subsequent  to  the  passing  of  s.  13,  R  S.  O.  1897,  ch.  121, 
the  surviving  assignee  brought  an  action  against  the  wife's 
executors  and  obtained  judgment  of  foreclosure  and  entered 
into  possession.    He  subsequently  sold  the  lands  to  one  of  the 
defendants,  who  alsu  entered  into  possession,  and  mortgaged 
to  the  other  defendant.      In  a  redemption   action  brought 
by  the  daughter  of  the  mortgagors  i^ainst  the  defendants  it 
was  held  that  the  husband  and  wife  having  died  before  the 
4.'h  of  May,  1891,  the  equity  of  redemption  at  the  time  o! 
the  foreclosure  action  and  judgment  was  vested  in  the  wife's 
executors,  so  that  the  judgment  recovered  against  them  was 
effective,  the  daughter  not  being  a  necessary  or  proper  party. 
Held  also  that  the  personal  representatives  of  the  deceased 
assignee  were  not  necessary  parties,  for  under  8.   13  of  the 
P..  S.  0.  1897,  ch.  11,  the  mortgage  was  vested  in  the  two 
aaignees  jointly  so  that  the  survivor  was  entitled  to  receive 
tl  e  money  and  enforce  payment,  although  but  for  that  statute, 
had  the  defendants  objected,  the  personal  representatives  would 
have  been  necessary  parties  (a). 

An  action  upon  a  mortgage  for  foreclosure  was  begun  in 
1898,  and  the  usual  judgment  was  pronounced  upon  the  30th 
January,  1899.  One  of  the  mortgagor  defendants  died  on  the 
20th  June,  1899,  an  infant  unmarried  and  intestate.  On  the 
2nd  of  May,  1900,  a  final  order  of  foreclosure  was  granted, 
no  notice  being  taken  of  the  death  of  the  infant  and  he  and 
not  his  personal  representatives  or  those  claiming  under  him 

(f)  leZem  V.  ItKay  (1872X  Rum.  N.  S.  B.  121. 
(o)  Pl«n4sleitk  y.  Smitk  (1905),  10  O.  T,.  R  18S. 
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being  declared  to  .Und  al«K,lutely  deUrred   and  foreclosed. 

Held  that  the  final  order  was  irregular  and  was  not  binding 
on  the  infant's  mother  who  was  no^  a  party  to  the  action 
and  in  whom  an  undivided  interest  in  the  estate  of  her  deceased 
son  vested  at  the  expiration  of  a  year  from  his  death ;  und 
that  she  was  entitled  to  redeem  and  to  be  added  as  a  defendant 
upon  her  own  application  (6). 

The  mortgagee  brought  an  action  of  ejectinont  and  recovered 
judgment,  which  he  recorded,  but  took  no  further  steps  for 
twenty  years.  Held,  that  judgment  and  mortgngo  were  both 
barred  (e).     See  also  McVitt/  v.  Tranouth,  post,  p.  670y. 

Mortgagte'n  Right  to  Title  Deed. 

Sec.  27  of  ♦he  Act  respecting  Mortgages  of  Ileal  Estate  (</) 
provides  as  follows  :— 

(27)  At  any  time  after  the  power  of  sale  hereby  conferred 
shall  have  become  exercisable  the  person  entitled  to  exercise 
the  same  shall  be  entitled  to  demand  and  recover  from  the 
person  entitled  to  the  property  subject  to  the  chaise  aU  the 
deeds  and  documents  in  his  possession  or  power  relating  t- 
the  same  property,  or  to  the  title  thereto,  which  he  would  have 
been  entitled  to  demand  and  recover  if  the  same  property  had 
been  conveyed,  appointed,  surrendered,  or  assigned  to  and  was 
then  vested  in  him  for  all  the  estate  and  interest  whicli  the 
person  creating  the  charge  had  power  to  dispose  of;  and  where 
the  legal  estate  is  outstanding  in  a  trustee  the  person  entitled 
to  a  charge  created  by  a  person  equitably  entitled,  or  any 
purchaser  from  such  person,  shall  be  entitled  to  call  for  a 
conveyance  of  fie  legal  estate  to  the  same  extent  as  the  person 
creating  the  charge  could  have  called  for  such  a  conveyance  if 
the  charge  had  not  been  made. 

Section  39  of  the  Act  respecting  the  Law  and  Transfer  of 
Property  (e)  provides  :— 

(39)  If  any  seller  or  mortgagor  of  land,  or  of  any  chattels 
real  or  personal,  or  choses  in  action  conveyed  or  assigned  to  a 
purchaser  or  mortgagee,  or  the  soUcitor  or  agent  of  °any  such 
(6)  Kennedy  t.  Foa!wHK190ti),ill  O.  L.  R.  389. 

(c)  in  rn  lands  of  James  Liujt  (191)8)  43  V  P  R  6" 

(d)  B.  a  O.  (1897),  o.  121.  («)  R.'s.  O.  (18!)7),  c  119. 
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seller  or  mortgagor,  conceals  any  settlement  deed,  will,  or  other 
instmment  material  to  the  title  or  any  incumbrance,  from 
the  purchaser  or  mortgagee  or  falsifies  any  pedigree  upon  which 
the  title  depends  or  may  depend,  in  order  to  induce  him  to 
accept  the  tit'e  offered  or  produced  to  him,  with  intent  in  any 
of  such  cases  to  defraud  such  seUer.  mortgagor,  solicitor,  or 
agent  shall,  irrespective  of  any  criminal  liabiHty  he  may  thereby 
incur,  be  liable  to  an  action  for  damages  at  the  suit  of  the 
purchaser  or  mortgagee,  or  those  claiming  under  the  purchaser 
or  mortgagee,  for  any  loss  sustained  by  them  or  either  or  any  of 
then,   in  consequence  of  the  settlement,  deed,  -vviU.  o-  other 
instrument  or  incumbrance  so  concealed,  or  on  any  claim  made 
by  any  person  under  such  pedigree,  but  whose  right  was  con- 
cealed by  the  falsificktion  of  such  pedigree;  and  in  estimating 
such  damages  where  the  estate  is  recovered  from  siuii  pur- 
chaser or  mortgagee  or  from  those  claiming  under  the  pur- 
chaser  or  mortgagee,  regard  shall  be  had  to  any  expenditure 
by  them,  or  either  or  any  of  them  in  improvements  on  tH  land 
Sect.  2.  E.  S.  O.  (1897).  c.  121,  enables  the  person  payin^r  a 
mortgage  to  have  the  mortgage  assigned  to  a  third  person,  his 
nominee,  ^os#,  p.  796a. 

Assignees  of  Mortgagee. 

The  defendant,  tht  mortgagor,  had  conveyed  away  the  equity 
of  redemption.  Default  under  the  mortgage  was  admitted 
Defendant  was  willing  to  pay  if  an  assignment  of  mortgaae 
were  made  to  his  nominee.  On  a  motion  for  judgment  for 
possession  on  default,  it  was  held  that  defendant  should  have 
the  case  tried  out  (/). 

The  holder  of  two  mortgages,  while  very  ill  and  about  to 
start  on  a  journey  for  the  benefit  of  his  health,  handed  the 
mortgages  and  some  title-deeds  to  the  defendant,  telling  her 
that  they  were  for  her,  and  that  he  would  execute  an  assign- 
ment of  them  to  her  if  one  were  prepared  and  sent  to  him. 
The  mortgagee  died  two  months  later,  no  assignment  having 
been  executed  by  him  and  one  of  the  mortgages  having  been 
partiaUy  discharged  by  him.  Held,  that  there  had  not  been  a 
donatio  mortis  causa  of  the  mortgages,  but  merely  an  incomplete 

(/)  8ymi  V,  yj^CrfgoT  (1909),  14  O.  W.  R.  748 ;  1  O.  W.  N.  94. 
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^d  ineffective  gift  inter  vivos,  and  that  the  mortgages  formed 
part  of  the  mortgagee's  estate  (^7). 

The  plaintiff,  for  the  purpose  of  raising  a  portion  of  the 
purchase-money   on    a   contemplated    purchase   of  property 
mortgaged  lands  then  owi>ed  by  him  to  the  defendant  C    the 
money  bemg  received  by  a  solicitor  who  acted  for  both  paries 
ne  purchase  not  having  been  earned  out,  the  plaintiff  "esired 

had  misappropnated    the  moneys,  paid    the  mortgagee  and 
fraudulently  procured  from  her  an  assignment  of  themortrge 

ofthXuV  "^^^  '"^  '-'''  ^"'  without  any  Wledge 
Held,  that  the  plaintiff  was  entitled  to  a  reconveyance  of 
^he  p^perty^l  d  from  the  mortgage,  and  that  L  loss 
must  b  sustained  by  the  defendant  P..  who  took  nothing 
under  the  assignment  to  him,  for  the  mortgage  being  paid  off 

..t2\  T''  t  ^^""^  "''''^'^^  ''  "°^  ''^«°'  ^^S  a  life 
Held,  that  the  grantee  was  not  entitled,  on  payment  of  the 
TTJ^r.^""  assignment  of  it  to  himself  or  his  nominee 
under  E.  S  O.  (1897),  c.  121,  s.  2.  sub-s.  1  and  2,  the  mortl^" 
Wmg  notice  of  the  equitable  right  of  the  grantor  to  have  Ss 

n  7  T'  "'  '''  '"^'^  '^  P*y°^«°*  °^  *J^«  -mortgage  (0. 

K.e  defendant,  when  assigning  a  mortgage  on  lands  to  the 
pmrntiffs.  covenanted   that  the  mortgagor  would    pay.     Th 
P^amtiffs    afterwards,  without    his    consent,  discharged   half 
Tirt'fr"^.  '^'  °'°'*^*^  '°  P*y°^«°*  «f  ^«lf  th«  "mortgage 

1  .!^        ''  T"  ""  ^"^'  *^  ^^'«"*--  «^  t»^«  -nt-ct 
guai^nteed  as  to  release  the  defendant  from  his  liability,  whether 

the  amount  paid  was  the  full  value  of  the  part  released  or  not  (k). 

(g)  Ward  V.  Bradiey  (1001),  1  Q.  L.  R.  118. 

W  M'Cormick  v.  CoeMmm  (1900),  31  O.  R.  436 

(0  l^teh  y.  Leitch  (1901),  2  O.  L.  B.  233. 

(ft)  Farmer  Loan  and  Savb^t  Co.  y.  PatcheU  (1903),  6  O.  L.  R.  255. 
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Defendant  Grant  mortgaged  in  April,  1902,  certain  lands 
to  a  firm  of  soUoitors  for  $650.    The  soUcitors  had  a  client, 
the  plaintiflf,  to  whom  they  assigned  the  mortgage.    No  notice' 
of  the  assignment  was  given  to  the  mortgagor  until  July,  1906. 
In  May,  1906.  Grant  conveyed  the  land  to  defendant  Kier! 
Kier  did  not  know  of  the  mortgage  at  the  time  of  the  bargain. 
When  the  purchase  was  being  carried  out  Grant  went  with 
Kier  to  the  soUcitor's  office,  and  paid  Grant  the  purchase 
money.  Grant  paying  part  of  it  over  to  the  solicitor  in  order  to 
pay  off  the  mortgage.     As  between  Grant  and  the  oriainal 
mortgagee  the  mortgage  was  then  fully  discharged.    Kierlnen 
knew  of  the  mortgage.     In  an  action  of  foreclosure  brought  by 
the  plaintiff  against  Grant  and  Kier,  the  action  was  dismissed 
with  costs  as  against  both  defendants  (/). 

When  the  consideration  for  which  a  mortgage  was  -iven 
failed,  and  the  mortgage  had  meanwhile  been  assigned,  it  was 
held  that  plaintiff  took  the  mortgage  subject  to  stated  account 
between  the  mortgagor  and  mortgagee  (m). 

In  a  mortgage  action  claiming  payment  of  principal  and 
interest,  the  defendant  was  the  holder  of  the  equity  of 
redemption,  and  had  covenanted  with  the  mortgagor  to  assume 
the  mortgage.  When  the  action  was  commenced  plaintiff  had 
not  an  assignment  of  this  covenant,  but  subsequently  obtained 
It.  On  motion  of  defendant,  the  paragraph  in  statement  of 
claim  aUeging  obtaining  of  said  assignment  was  struck  ont(n) 

In  1899  plaintiff's  husband  mortgaged  100  acres  to  a  loan 
company,  plaintiff  barring  her  dower,  the  mortgage  containing 
a  provision  that  the  company  and  its  assignees  could  release 
portions  without  affecting  the  remainder  of  the  covenants  In 
1900  the  husband  sold  85  acres  of  the  property  subject  to  the 
mortgage,  which  the  purchaser  covenanted  to  pay  off,  he  givinc' 
a  mortgage  on  the  property  sold  for  $350  balance  of  the 
purchase-money.  The  husband  died  in  1903.  having  bequeathed 
to  the  plamtiff  all  his  personal  property,  including  the  $350 
mortgage,  also  the  unsold  15  acres,  the  latter  while  she  lived 

(0  IValion  V.  Orant  (1907),  9  O.  W.  B.  53, 

(m)  Swan  v.  JFAee/er,  11  W.  L.  R.  730. 

(»)  Bonald  v.  Whitehead  0908^  12  O.  W.  B.  1073. 
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and   remained   unmarried,  and  thereafter  to  his  son.     The 
plamt,ff  had  also  become  the  owner  of  a  second  mortgage  made 
by  the  purchaser  on  the  property  sold.     She  marriel  again 
and  the  son  on  the  loan  company  threatening  sale  proceedLgs.' 

m  rtgage.  whzch  he  did,  and  to  take  proceedings  to  realize  on 
^e  8a  acres  in  order  that  the  fifteen  acr«s  might  be  freed  from 
the   mortgage.      The   plaintiff  offered    to   pay  off  the  loan 
company  s  mortage  on  condition  of  getting  an  assignment  of 
It,  which  was  refused,  but  she  was  offered  a  discharge  or  an 
assignment  of  the  debt  covering  the  85  acres  with  the  15  acres 
freed,  which  also  was  refused.      In  an  action  subsequently 
brough    by  her  to  compel  an  assignment  or  redemption,  it 
was  he  d  that  the  plaintiffs  rights  as  second  mortgagee  were 
confined  to  the  85  acres,  and  that  she  was  not  entitled  to  a 
reconveyance  or  assignment  of  the  mortgage  of  the  whole 
100  acres.    Held   also  that  the  design  of  the  testator,  as 
evidenced  by  his  will,  was  to  give  the  15  acres  to  his  son  free 
from  his  mother's  dower,  and  that  her  conduct  in  accepting  the 
bequest  under  the  will  was  a  clear  election  to  take  under  it  (o) 
A  covenant  by  the  assignor  in  an  assignment  that  the 
mortgage  assigned  is  a  good  and  vaUd  security  does  not  mean 
that  the  mortgage  is  sufficient  security  for  the  debt,  but  only 
tuat  It  18  a  mortgage  valid  in  law  (p). 

A  covenant  having  been  inserted  in  a  mortgage  without 
the  knowledge  of  the  parties  to  it  or  through  a  misappre- 
hension as  to  Its  effect,  a  party  can  have  the  mistake  recSed 
by  striking  out  the  covenant  when  it  would  be  against  equity 
tor  the  other  party  to  retain  the  benefit. 

An  assignment  having  been  made  of  the  mortgaae  the 
assignee  was  held  to  have  taken  subject  to  aU  the  equities 
affecting  the  mortgage,  notwithstanding  she  took  without 
knowledge  that  the  covenant  had  been  inserted  by  a 
mistake  (q).  "^ 

A  power  of  sale  is  a  personal  power  and  cannot  be  exercised 

(p)  AgrieuitHral  Saving,  and  Loan  Co.  v.  ^.66  0»07),  15  O  L  K  213 
(?)  LaiMon  v.  Jone*  etal  (1899),  40  N.  8.  B.  103. 


»-;.;^jPF,^ 
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by  the  Msignee  without  notice,  unless  the  power  of  sale  without 
notice  IS  expressly  reserved  to  him  in  the  mortgage  deed.     It 
IS  otherwise  in  regard  to  a  sale  after  two  months'  notice  exercised 
under  the  statutory  power  which  passes  to  the  assigns  of  the 
mortgagee  (r)     Where  the  holder  of  a  mortgage  security,  while 
labouring  under  an  attack  of  sickness  of  which  he  subsequently 
died,  indorsed  on  the  indenture  a  memorandum  assigning  the 
same  to  his  wife  for  the  benefit  of  herself  and  his  chifdren 
which  he  signed  but  did  not  seal,  although  the  memorandum 
expressed  it  to  be  under  seal.     It  was  held  that  the  wife  took 
no  interest  under  such  assignment,  either  as  a  gift  inter  vivos 
or  as  a  donatio  mortis  causa;  and  a  biU  filed  by  her  to  compel 
the  executors  to  exepute  a  formal  assignment  of  the  mort  J.e 
was  dismissed  with  costs  (.).    Where  a  mortgagee  by  indorsl 
ment  on  the  mortgage  deed  assigned  to  M.  "his  executors 
admims  rators.  and  assigns,  all  his  rights,  title,  and  interest' 
m  and  to  the  within  mortgage  »  this  was  held  insufficient  to 
pass  the    land    mortgaged  0).      An    assignment    under    seal 
annexed  to  a  mortgage  stated  that  the  assignor  "bargained 
sold,  assigned  and  transferred"  unto  the  assignee  "his  heirs' 
and  assigns  the  annexed  mortgage  and  aU  the  right,  title,  and 
interest  therein"  of  the  assignor  "to  have  and  to  hold  the 
same  unto  the  said  etc..  his  heirs,  and  assigns  to  his  and  their 
sole  use  for  ever."    It  was  held  that  the  land  mortgaged  did 
no    pass  by  these  words  («).    An  assignment  by  an^minis- 

TTl  .T'f  ^''  ^'^^  ^  ^^  *^«  ^««*«  «f  the  intestate, 

was  heiu  .^d.  though  not  therein  stated  to  be  executed  by 
her  as  administratrix  (.).    It  is  provided  by  the  Act  respecting 
the  Law  and  Transfer  of  Property  (y)  as  follows  :-l.  (6)  "Con 
veyance"  shaU  include  feoffment,  grant,  assignment  appoil 
ment.  lease,  settlement,  and  other  assurance.Tnd  coJantt 

(0  Ttfany  v.  C?orA»  (1858),  6  Gr.  474. 
(0  Moran  v.  Cur rU  (1857),  8  U.  C.  C.  P  60 
(u)  Autlon  V.  Bo'iUon  (1866),  16  U.  C.  C.  P  318 
(x)  TarringUm  v.  Lyon  (1866),  12  Gr.  308 
(y)  R.  a  O,  (1807),  c.  119,  «.  i,  sub-s.  C 


THE  STATCTB  OF  FBAUD8  41a, 

-pert,;  inZr  LTLt"  "^^ """ " ""  -^ 

^aa  seised  in  fee"  was  in«„ffl     ^'^  °^  ^^^"^  the  grantor 

Act  respecting  Montage,  of  CtStJ^:':   I  °'  ""' 
8«od  faith  of  a  moiteaie  mav  f„  ,1,       .    W,  the  purchaser  in 

«P  .the  defence  of  prhari^^Vatarrho:  n:r"="^°'  "' 
against  the  mortgagor  hia  heir,  „    T  "'  '"*?'  ■« 

Section  36  of  the  let  l™^'      T*""'  ""*  "i^faiatrator. 
P^pertyWi,  *L,kl.!!'"""«  "»  ^"  «-"  loafer  of 

-"w  0I' '"piCf!:  :r:[irn:.'°  r"- 
a«Atoa"'prh:rwh^^:rr "-  ""^"^ 

regiatered  and  gave  a  second  ^  °  mortgage ;™ 

pu^haae-monej  sll^lin*^  1  "^  ™°''"  '"  »"=™ 
.age  to  a  P^Le^^r^Cttt™ XTr  ""  '°°"- 
Bw«,  held  that  the  pnrchaaer'a  n,„^  L Th.?  ff ' 
aa-Snee  was  anbjeot  to  .  lien  or  c^  „?  ^'T'^  °' ""> 
mortgagee.  The  pnrohaaer  may,  L^Tss  „f  i°  T'"''' 
specting  Mortgages  of  Seal  StL  «  „  "'i!  °' *'  ^^  «- 

mortgagi/aUeSdTrth'e  dSnrj^itf'h:;:  ™f  t 

(6)  Ibid.,  o.  119. 

(0)  (1871).  18  Qt.  623 

W)  (1884),  8  O.  R.  88. 
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the  mortgage  from  the  prior  holder  subject  to  that  equity.  It 
was  held  that  the  agreement  fell  within  the  Statute  of  Frauds 
and  should  have  been  in  writing,  and  that  even  if  writing  was 
not  required  the  defendant  Leys,  who  purchased  in  good  faith  for 
value  and  without  notice  of  the  agreement,  could  not  be  affected 
by  It  (e).    Section  98  of  the  Segistry  Act  (/)  is  as  follows  :- 

98.  No  equitable  lien,  charge  or  interest  affecting  land  shall 
be  deemed  vaUd  in  any  court  in  this  Province,  as  against  a 
registered  instrument  executed  by  the  same  party,  his  heirs  or 
assigns ;  and  tacking  shaU  not  be  aUowed  in  any  case  to  prevail 
against  the  provisions  of  the  Act. 

But  where  as  between  a  mortgagee  and  his  assignee  the 
signature  of  the  mortgagee  to  the  assignment  has  been  procured 
by  the  fraud  and  misrepresentations  of  a  soUcitor,  the  assign- 
ment  is  void,  and  the  defence  of  purchase  for  value  without 
notice  will  not  avail  (^).     Where  a  person  holding  lands  as 
trustee  executed  a  mortgage  at  the  request  of  the  beneficial 
owners,  and  without  any  consideration  to  him  therefor  and  the 
mortgage  contained  a  covenant  for  payment  of  the  mortgage 
debt,  without  the  knowledge  of  the  trustee  or  any  intention  on 
his  part  to  become  personaUy  liable,  it  was  held  that  an  assignee 
of  the  mortgage  for  value  without  notice  could  not  enforce 
payment  against  him  (h).     The  purchaser  having  taken  the 
assignment  without  inquiry  as  to  the  state  of  account  was 
bound  thereby(i).    A  mortgagor  and  mortgagee  dealt  together 
som.  years  without  any  settlement  of  accounts  and  the  former 
became  insolvent.    At  the  date  of  the  insolvency  there  existed 
a  nght  of  set-off  in  favour  of  the  mortgagor  for  the  balance  due 
to  him  on  their  general  dealings.    It  was  held  that  such  right 
of  set-off  passed  to  the  official  assignee  of  the  mortgagor,  and 
that  a  transferee  of  the  security  took  it  subject  to  the  equity(A). 

8  a  B.^m'*'^  ■^"'^  ""■  "^  *"^  ^"^'  ^-^  ""^  ^'^^'Hre  Co.  (1885). 
(/)  E.  8.  O.  (1897),  c.  136. 
(g)  Eerekmer  ▼.  ElUoU  (1887),  14  O.  R.  714 
(A)  VaUerton  y.  WLtan  (1891),  21  O.  B.  221 
(.)  Prettey  v.  TrMtr  (1878),  26  Gr.  154 

m  J?  ^  \  ^"^"f  ^^^^^'  ^  <*'•  »»•  "d  «««  a.  to  appropriation  of  pay- 


gm. 
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against  the  aasi  J  LtrSr  To  f  ^^'  ^'^"'  ^ 
he  received  notice  of  the  assignl  J^  m  "''""'  "°'" 
in  a  suit  to  foreclose,  set  unThrfhlf  '^  "  °'°'*««g«'' 

of  the  mortgage  he '  ra^;:^  t  ^l^e Tth' "'^'""^" 
incurred  liabilities,  and  paid  off  debte  tf  Th  °'°''^^' 

to  the  amount  due  on  t^e  molte  a  ll  '"""''^""  ''^"'^ 
to  the  Master  to  inquire  as  to  S       ^  "'"  ^"'  "^^^'^^^ 

this  should  be  fordo7srhrhn/'r  ''^'^'^  '''''  '' 
costs  (m)     Wher^a  Z^  ^  '^""^'^  ''^  <i"°»i«««d  with 

deed  LLe^:  v^S^^L  7"^^^^^^^  ''^  '^«  --*^«g« 
£91.  it  was  heMthat  la!:  ^"^  '°  ^'"^  ^«  ""^^^  ^'^'^^ 
whopurchasedt  ^Srait^r^  r:^^^^^^  7^^ 

maturity  of  the  mortgage,  he  could  Ir  T  '^ 

payment  of  the  full  alu^t     The  ',Iela?  ""^^  ^'^ 

mortgage  takes  subiecfc  tn  all  \y.  ""^  ^'"^^  ^f  a 

of  acVunts  betl^ L^e^  mo^i;:!?  1^^^  '''  '''  «'^^« 
upon  in  a  case  where  a  «,,.,«•  5  "^oj-tgagee  was  acted 

which  her  husbld  :L"Td  itT"  ^^^  '  "^''°"^^«  ^ 
then  due  by  the  mlCee  to^;^^        T'*^  ''^^^  "^^  balance 

should  be  aUd:^trrrt;;etnXr^^^^ 
that  might  become  due  to  tL  iCbanTforf  r*'"''"'' 
should  also  be  so  appli^.  The  ^agee  alsS^^  ""' 
gage  fifteen  months  afterwards  to  a  !!  ?  ^  *^^  °'°'*- 
this  agreement.  Hdd  tTaf  1^^  ^  ''''  '^^*^'^"'  "°*^^«  «^ 
Btato  Of  accounts  bfttt:lXr7pl"r^  ^ 
assignee  has  notice  that  the  full  al!7  ^  ^"    ^'^  *b« 

although  there  is  a  receipt  tdo^edTis^'^^^^ 

state  of  the  accounts  (o)  ^'^  ^^  '^^  *«t«al 

gueu  It,  and  the  mortgagor,  without 

S^^"^.,:-  ^'^"'■'^  (^860),  8  Or.  289 
18  Gr.  79.  '**^"*  ^^«^3>'  20  Gr.  879 ;  Bendenon  y.  Bra^  (,87i) 

(o)  Jfonfey  V.  London  Loan  Co. 


a89G),23  0nt.App.  13!>:26S. 
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notice  of  sach  alignment,  paid  the  mortgagee  and  obtained 
from  him  a  discharge  under  the  statute.  The  court  held  the 
payment  good,  and  ordered  the  assignee  to  execute  a  release,  it 
being  doubtful  whether  under  the  circumstances  the  discharge 
from  the  mortgagee  would  revest  the  property  in  the  mort- 
gagor(j>).  The  assignee  of  a  mortgage,  after  maturity,  takes 
the  mortgage  subject  to  all  equities,  as  well  as  those  of  third 
parties,  as  those  of  parties  to  the  instrument  (j). 

In  New  Brunswick  it  has  been  held  that  an  assignee  of  a 
mortgagee  in  possession  may  set  up  the  mortgage  as  a  defence 
to  an  action  of  ejectment  by  the  assignee  of  the  equity  of 
redemption,  though  the  mortgage  is  more  than  twenty  years 
old,  and  the  right  to  recover  thereon  is  barred  by  the  Statute  of 
Limitation  (r).    The  Assignee  of  a  mortgage  obtained  a  release 
of  the  equity  of  redemption  which  he  sold  for  a  sum  consider- 
ably in  excess  of  his  claim  against  the  assignor;  it  was  held 
that  he  was  bound  to  account  to  the  assignor  for  the  proceeds 
of  such  sale(»).     Where  a  mortgagee  in  consideration  of  $530, 
acknowledged  to  be  paid,  assigned  to  the  plaintiff  a  mortgage 
for  $360  with  a  proviso  that  the  assignment  should  be  void  on 
payment  of  $530  and  interest,  1    .the  assignor  did  not  covenant 
to  pay,  it  was  held  that  no  action  could  be  maintained  for  the 
mortgage  debt  (t). 

Where  an  assignor  covenants  to  pay  the  mortgage  moneys 
to  the  assignee  if  default  be  made  by  the  mortgagor,  the 
assignor  thereby  becomes  a  surety,  and  may  be  discharged  if 
the  assignee  by  agreement  gives  time  for  payment  to  the 
mortgagor  without  reserving  the  rights  of  the  surety;  and 
where  the  agreement  is  a  material  alteration  of  the  original 
contract,  as.  for  example,  if  it  contains  a  stipulation  for  an  in- 
creased rate  of  interest,  the  surety  is  discharged  notwithstanding 

(8)  EUioU  V.  IfOotmeU  (1874),  21  Gr.  276. 

(r)  Dm  d.  Sleuon  v.  HaTuon  (1857),  3  All.  (N.  B  )  427 

(•)  McLean  v.  WiBcint  (1887),  14  8.  C.  R.  22. 
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tor  payment  the  M.ig„ee  retoin^T?^!  *°  "'"■"'"'  «»• 

«» old  mortage,  thit  Ji  n^b:  Mr:  ■'°r°K*"'^ 

ante  of  M  iiMuocm.rT.1  .-«     V  ™  «Mignee  for  the 

-here  th.  ««7«tll.t?„l"'°'"  *'  '«'^'^-    ^'•^ 

the  eo«  di«.„„^  the  jd^o^  .To„  T  .       """°°°''  •"" 
it  w«  held  that  ho  coZ^  „r  ""*  °°"'  "'  ">«  '"'• 

-ip-or,  upon  the  oo^^^tt  ruIVonr"  '"°'  '^• 

«.v«>«,t    that    the    n,„f^"  ^   ^J'  "^^  »"  • 
>«"rit7,  if,  he,„„  ,hea«,il^enr  LTa    T     '°'"""°« 

ooveoantiagfor  tte  paLrTr,""*"""  "'   -'tsae'. 

•»««-  that  thoTrmer  n^Llh^ve t  ^T*"'    ""'  "" 
mortgage  on  payment  nf  7^       ,  "-aMignmont  of  the 

-d  r  mozCe  Ifl^r""^  •""  '""-'  •>•«  the«on. 

-enant.  it  -STe■dt^^™°'tit.Tr°^■  """^   "^ 
a.  against  the  mortai™-  ^»\     o       ■  •"  "  '«"'  "■•refor 

™t  !he"p:^:?.yTtte'^ir:"  "r*^ "  '™^««'  -^•k- 

the  eute'of  «iX™^etoT°'"~  ""^  ""'J*'  ■» 
the  date  of  the  tranefer©  "^'  ""*  ""^agee  at 

w^STcKTifu' c'r^'Sj.  -  o..  .„. «. 
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LIMITATION  OF  ACTIONS  ON  COVENANT 

The  right  of  the  mortgagee  to  recover  priaoipal  and  interest 
in  an  action  on  the  covenant  may  be  barred  by  lapse  of  time. 
Where  there  is  no  covenant  to  pay  interest  only  six  years  of 
interest  can  be  recovered  (a).  In  Ontario  if  a  mortgage  was 
made  before  the  first  day  of  July.  1894,  the  action  must  be 
commenced  within  twenty  years  after  the  cause  of  action 
arose  (6).  If  the  mortgage  was  made  on  or  after  the  1st  of  July, 
1894,  then  actions  upon  any  covenant  in  such  mortgage  must 
be  brought  within  ten  years  after  the  cause  of  such  actions 
arose  (c). 

In  case  the  person  entitled  to  bring  the  action  is  an  infant 
or  non  eompos  mentis  at  the  time  when  the  cause  of  action 
accrues  he  may  bring  the  action  within  such  time  after  coming 
to  or  being  of  full  age,  or  of  sound  memory,  as  other  persons 
having  no  such  impediment  should,  according  to  the  provision 
of  the  Act,  have  done(rf).  In  case  the  mortgagor  is  out  of 
Ontario  at  the  time  the  cause  of  action  accrues  the  mortgagee 
may  bring  his  action  within  such  times  as  are  limited  by  the 
Statute  after  the  return  of  the  mortgagor  to  Ontario  (e). 

The  eflfect  of  the  usual  statutory  provision  contained  in  a 
mortgage,  that  in  default  of  payment  of  the  interest  thereby 
secured,  the  principal  thereby  secured  should  become  payable, 
is  to  make  the  principal  due  so  spon  as  default  in  payment  of 

(o)  Wiley  V.  Ledyard  (1883),  10  P.  R.  182. 

(ft)  (Act  regpecting  the  LimiUtion  of  certain  Actions)  B.  S.  O  aSSTX  c  72 
B.  1,  iub-s.  1  (6).  ■'  *■      ^  '  '  ' 

(c)  R.  S.  O.  (1897).  0.  72,  ■.  1,  sub-t.  1  (»). 
(i)  B.  8.  O.  (1897),  0.  72,  i.  3. 

(e)  B.  S.  O.  (1897),  o.  72,  s.  5. 
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the  interest  occarwd  so  that  the  cauw  of  action  then  accrue. 

In  caae  an  acknowledgment  is  made  by  the  person  liable  or 
lu.  agent  in  wnting  or  by  part  payment  or  part  satisfaction, 
the  person  enUtled  may  bring  an  action  for  the  money  within 
t«n  or  twenty  years,  as  the  case  may  be.  after  such  acknow- 
ledgment  by  writing  or  part  payment  or  part  satisfaction. 
And  m   case   the   person  entitled    is   at    the    time    of    the 
acknow  edgment  under  disabUity.  or  the  person  making  the 
acknowledgment  is  at  the  time  of  making  it  out  of  Ontario, 
the  action  may  be  bro'  ^ht  within  twenty  years  or  ten  years 
as  the  case  may  be.  a''  ,r  the  disability  ha,  ceased,  or  after  the 
party  has  returne.'.(    .     Under  the  above  provisions  the  mort- 
gagee  may  recover  in  an  action  on  the  covenant  twe  ears- 

arrears  of  interest  if  his  mortgage  was  made  before       j  first 
day  of  July.  1894.  and  ten  years'  arrears  if  his  mortgage  was 
made  on  or  after  that  date.     The  foregoing  provisions  are 
confined   to  the  personal  action  on  the  covenant  against  the 
mortgagor  or  his  personal  representatives  and  do  not  apply  to 
actions  brought  to  realize  the  security  out  of  the  land,  the  period 
of  limitation  for  the  latter  chws  of  actions  being  fixed  since  the 
firstday  of  July.  1877.at  ten  year8(A).  And  so  it  has  been  held 
that  although  the  mortgagee  may  not  resort  to  the  land  after  ten 
years,  his  right  of  action  on  the  covenant  where  the  mortgage 
was  made  before  the  first  day  of  July.  1894.  is  nevertheless  not 
barred  until  the  lapse  of  twenty  years  (i). 

A  mortgage  on  hind  was  given  as  additional  security  for  the 
amount  secured  by  a  chattel  mortgage.  On  default  in  payment 
a  warrant  was  issued  under  the  chattel  mortgage  and  the 
goods  were  seized  and  taken  out  of  the  mortgagor's  possession. 
Although  a  form  of  sale  was  gone  through  no  sale  actually  took 
plwe.  but  the  goods  were  taken  possession  of  by  the  mortgagee 
and  appropriated  to  his  own  use.    More  than  ten  years  after. 
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the  mortgagor's  poMemion  of  the  land  not  having  bneu  in 
any  way  interfered  with,  an  aanignee  of  the  mortgagee 
attempted  to  exercise  {tower  of  aale  under  the  mortgage  of  the 
lands. 

Held,  that  the  intended  sale  was  a  "  proceeding "  under 
secUon  23,  of  R.  S.  0.  1897,  ch.  133,  which  the  assignee  of  the 
mortgagee  was  precluded  from  taking  under  that  section  after 
ten  years.  Held,  also,  that  the  mortgagee  of  the  chattels  having 
appropriated  them  to  his  own  use  and  being  unable  to  return 
them  in  proper  plight  and  condition  could  not  enforce  iMiy- 
ment  of  the  mortgage  debt (/!). 

Part  payment  to  constitute  an  ackno\v]edgment  under  the 
statute  and  keep  the  remedy  alive  must  be  made  by  a  person 
liable  on  the  indenture  or  his  agent  (/).  An  acknowledgment 
of  indebtedness  by  letter  written  after  the  creditor's  decease 
by  the  defendant  to  the  person  who  is  entitled  to  administer 
the  creditor's  estate  and  who  does  after  the  receipt  of  the  letter 
take  out  such  letters  of  administration  is  a  sufficient  acknow- 
ledgment within  the  statute  (m).  But  in  Paxtim  v.  Stnith  (n), 
after  the  death  of  one  maker  of  a  joint  and  several  promissory 
note  signed  by  two,  the  deceased  being  a  surety  only,  a 
payment  upon  it  out  of  his  own  moneys  and  on  his  own 
account  was  made  by  the  surviving  maker  who  was  also  the 
sole  executor  of  his  deceased  co-maker.  Held  that  such  payment 
did  not  take  the  debt  out  of  the  Statute  of  Limitations.  A 
decree  in  an  administration  action  or  proceeding,  although  it 
may  enure  to  the  benefit  of  all  creditors  of  an  estate,  does  not 
prevent  the  Statute  of  Limitations  from  running  against  debtors 
to  the  estate  (o). 

In  an  action  on  a  covenant  in  a  mortgage  it  was  held  that 
there  had  been  a  sufhcient  acknowledgment  of  the  debt  to 
revive  it.  Held,  further,  that  defendant  P.  was  not  a  trustee 
for  defendant  "M-ip). 

(fc)  »D<mald  y.  Grundy  (1907),  8  O.  L.  B.  113. 

(0  R.  8.  O.  (1897),  o.  72,  •.  8. 

(m)  BuberUon  r.  Burrilt  (1895),  22  O.  R.  App.  856. 

(«)  (1889),  18  O.  R.  178. 

(o)  Arehor  v.  Severn  (1886),  12  O.  R.  615 ;  14  0.  R.  App.  72^. 

(  p)  MiteheU  r.  Buther/ord,  12  W.  L.  R.  5S. 
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Action  to  Recovib  thk  Monev  out  or  the  Lvkk. 

The  limitation  of  actions  to  recover  mortgage  moneys  out 
of  the  land  is    governed    by    s.   23    of   the    Keal   Property 
Limitation  Act(y).    Steps  token  to  sell  under  a  /  /a  lands  is 
a  proceeding   within  the  meaning   of   this  section.  iV«7  v 
Almmid  (r).    The  Canadian  Courts  have  held  that  the  action  on' 
the  covenant  does  not  come  within  s.  23  of  the  Real  Property 
lamitotion  Act(«).  which  provides  that  "no  action  or  other 
proceeding  shall  he  brought  to  recover  out  of  any  land  or  rent 
any  sum  of  money  secured  by  any  mortgage  or  lion,  etc."    The 
words  "out  of  any  land  or  rent"  are  not  in  the  English  Act 
and  were  not  in  »he  Ontario  Act  until  the  revision  of  the 
statutes   in    188/.      In  APDamld  v.  3rDonald  it    was    held 
that  when  a  decision  of  the  Court  of  Appeal  in  England  is  at 
variance  with  one  of  the  Courts  of  Appeal  in  Ontorio  the 
decision  of  the  Ontario  Court  of  Appeal  should  be  foUowed     A 
payment  by  the  assignee  of  the  equity  of  redemption  keeps 
the  debt  alive  as  against  the  mortgagor  (0- 

In  an  action  of  redemption  by  a  sec  .rtgagee  against 

a  first  mortgagee  the  latter  is  restricted  to  '  ,  -a'  arrears  by 
8.  17  of  the  Real  Property  Limitation  Act(M).  The  corre- 
sponding English  enactment  is  3  &  4  Will.  IV.  c.  27,  s.  42 
which  is  practically  identical  with  the  Ontario  Act'  This 
section  does  not  relate  tr  actions  upon  the  covenant  for  pay- 
ment  but  only  to  actions  to  enforce  the  charge  against  the 
land  (x).  The  effect  of  these  sections  is  that  the  mortgagee  has 
a  charge  on  the  land  and  is  in  the  position  of  a  secured  creditor 
for  SIX  years'  arrears  and  that  he  is  in  a  position  of  an  un- 
secured creditor  under  covenant  for  payment  for  the  remainder 
of  the  twenty  or  ten  years'  arrears  as  the  case  may  be.     Where 

(«)  B.  8.  O.  (1897),  0.  188. 
(r)  (1897),  29  O.  B.  68. 

m  V  '•  ^^'""•*  (i8-8X  2  Ont.  App.  278. 

S IX  oliml?!^."^*^  ^''''^' '" """  ^''-  ""- 

(*)  ^Mielding  V.  GOibom  (1897),  24  Ont.  App.  S86. 
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no  subsequent  incumbrancer  intervenes  it  is  usual  and  proper 
to  allow  the  mortgagee  to  tack  all  the  interest  recoverable  on 
the  covenant  even  beyond  six  years'  arrears  {y).  But  as  against 
a  subsequent  incumbrancer  seeking  redemption  whether  the 
action  be  for  foreclosure  or  redemption  only  six  years'  arrears 
will  be  allowed  (2).  There  is  no  distinction  between  a  redemp- 
tion action  and  a  foreclosure  action  as  to  the  arrears  of  interest 
to  be  allowed  (a). 

In  Colquhoun  v.  Mun'ay{b)  upon  the  sale  of  a  property 
which  was  subject  to  mortgage  the  purchaser  and  the  mortgagor 
inquired  from  the  mortgagee  the  amount  due  and  the  mortgage 
endorsed  ui)on  the  mortgage  and  signed  a  memorandum  fixing 
the  amount  claimed  by  him.  The  deed  to  the  purchaser  was 
made  subject  to  the  mortgage  upon  which  there  was  stated  to 
be  due  the  amount  blaimed  and  contained  a  covenant  by  the 
purchaser  to  pay  the  t.mount  and  to  indemnify  the  mortgagor, 
but  the  deed  was  not  executed  by  the  purchaser.  It  was  held 
that  the  statement  of  the  amount  in  the  deed  was  not  an 
acknowledgment  of  wb'ch  the  mortgagee  could  take  the  benefit 
and  that  as  against  an  encumbrancer  claiming  under  tlie 
purchaser  the  mortgagee  was  entitled  to  only  six  years'  arrears 
of  interest.  Where  the  mortgagee  sells  the  land  under  the 
power  of  sale,  the  mortgagee  may  retain  out  of  the  proceeds  of 
the  sale  all  arrears  of  interest  although  they  may  exceed  six 
years'  of  interest  (c).  And  where  proceedings  for  sale  have 
been  taken  the  mortgagee  is  only  entitled  to  six  years'  arrears 
in  an  action  to  redeem  brought  by  a  second  mortgagee  (rf). 

R.  T.  in  1891  being  about  to  marry  W.  T.  and  wishing  to 
convey  to  him  an  interest  in  her  land  executed  a  deed  of  the 
same  to  a  solicitor  who  then  conveyed  it  to  her  and  W.  T.  iu 

(y)  CarrM  v.  lidbertion  (1868),  15  Or.  173 :  Tayfor  v.  Sargrave  (1872),  19 
Gr.  271 ;  Boweren  v.  Bradhum  (1875) ;  AUen  v.  M'TavUk  (1878),  2  Ont.  App. 
278;  M' Donald  v.  It  Donald  (1880),  11  O.  U.  187;  M'MMling  v.  Gilbmu 
(1897),  24  Ont.  App.  586. 

(•)  M'Mickling  v.  (Hbbont  (1897),  24  Ont.  App.  5«6  overruled;  Delawyt. 
GuMdiau  Paetfie  Railteay  Co.  (1891),  21  O.  R.  11. 

(o)  People*  Loan  and  Depotit  Co.  v.  Oranl  (1890)  18  S.  C.  U.  262  at  p.  278; 
M-MickHng  v.  Giiibon*  (1897),  24  Ont.  App.  686. 

(5)  (1899),  26  Ont  App.  204,  35  C.  L.  J.  432. 

(.c)  Ford  V.  Alien  (1869),  15  Gr.  565. 

(d)  M'Midding  v.  Gibbon*  (1897).  24  Ont.  App.  :>m. 
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fee.  The  solicitor  registered  the  deed  to  himself  but  not  the 
other,  forging  on  the  same  a  certificate  of  registry,  and  he  in 
1895  mortgaged  the  land  and  the  mortgage  was  duly  registered. 
R  T.  and  W.  T.  were  in  possession  of  the  land  all  the  time 
from  1891.  and  only  discovered  the  fraud  practised  against 
them  in  1902.  In  1903  the  mortgagee  brought  an  action  to 
enforce  his  mortgage.  Held,  affirming  the  judgment  of  the 
Court  of  Appeal  (9  O.  L.  E.  105),  that  the  legal  title  being  in 
the  solicitor  from  the  time  of  the  execution  of  the  deed  to  him 
the  Statute  of  Limitation  began  to  run  against  him  tlien  and  the 

?oniM  *"ir  *°"°'^  *^^  ^'^''  ^°  possession  was  barred  in 
1901  (e).  The  limitation  of  six  yeai-s'  arrears  does  not  apply  as 
against  a  subsequent  mortgagee  where  a  prior  mortgagee  has 
been  m  possession  one  year  next  before  action  brought^by  the 
former.  In  such  a  case  the  subsequent  mortgagee  may  recover 
the  arrears  of  interest  during  the  whole  period  of  possession  by 
the  prior  mortgagee ;  this  is  provided  by  s.  18.  See  also  British 
Canadian  loan  and  Agency  Co.  v.  Farmer,  post,  p.  932a-  and 
M'Fadden  v.  Brandon,  ante,  p.  412J,  as  to  when  the  statute 
begins  to  run. 

(e)  M'Vite  y.  Tmnouth  (1905),  3C  8.  C.  U.  455. 
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CHAPTER  V. 

Of  the  Cpeditop's  Personal  Remedy  against 
the  Debtor. 


On  6r«acA  of  covenant  for  payment  mortgagee  may  sue  principal  or  suretu 
unless  accounts  have  to  he  adjusted  . .         . .  . . 

Personal  remedy  may  now  he  joined  with  claim,  for  foreclosure        . .         . ', 
Where  no  express  covenant,  one  is  generally  implied 

Where  mortgage  contains  no  covenant,  express  or  implied  mortgagee  inau  sue 
for  debt  as  simple  contract  one      . .         . .         , .         . 

Quare  how  far  legatee  of  mortgagee  can  sue  the  debtor  personally    ..         ., 
Mortgagee  cannot  sue  assignee  of  equity  of  redemption  personally 
Construetion  of  usual  covenant  in  mortgage  of  policy  to  insurance  cow      ',j 
Statutory  receipt  on  building  society  mortgage  does  not  extinguish  col        ,1 
to  pay  subscriptions 

Pawnee  of  chattels,  etc.,  may  sue  pawnor  for  the  debt 
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805.  Eveiy  mortgage  implies  a  loan,  and  every  loan  implies  a 
debt,  for  which  the  borrower  is  personally  liable,  though  he  have 
neither  entered  into  bond  or  covenant  for  payment  of  it ;  but  the 
debt  is  of  the  nature  of  simple  contract  only,  unless  there  be  a  bond 
or  an  express  or  implied  covenant  to  give  it  the  character  of 
specialty  (a).  The  principal  secured  by  the  mortgage,  and  the 
interest  thereon,  are  distinct  debts,  and  may  be  separately 
recovered  (6).  And  upon  the  breach  of  an  absolute  covena..t  for 
payment  of  the  debt  on  a  certain  day,  the  mortgagee  may  maintain 
an  action  on  the  covenant,  whether  the  covenantor  be  principal 
or  surety  (c) ;  unless  the  qualified  form  of  the  covenant  implies 
that  there  is  no  personal  contract  for  repayment,  upon  which  an 
action  can  be  brought :  as  where  the  covenantor,  borrowing  in  the 
character  of  a  trustee  under  a  will,  covenants  for  repayment  out  of 
money  coming  to  his  hands  as  trustee,  from  the  mortgaged  lands, 
or  from  the  personal  estate  of  the  testator  {d).    Moreover,  where,' 

(a)  Thomas  ir.  Terry,  GUb.  Eq.  Rep.  110;    MeyneU  v.  Howard,  Prcc    Ch    61 

(6)  Dickenson  v.  Harrison,  4  Pr.  282. 

(c)  Evans  v.  Jones,  5  Mee.  &  W.  295 ;  see  Barber  v.  Butcher,  8  Q.  B.  863 
&    1,^v*ir  l\?¥^^<^^'  1  H.  &  N.  762.     See  Re  An^h-California  GrJd  Mir^l^ 
Loi,  -LL  ;        '  *"  ^jif  l"l'J«dation  of  which  it  was  held  that  a  mortgagee,  under 
mi  • '"'''  ^■^^  ''"^'^  "^'"S  fully  paid  up.  co  Jd  not  requiil  a  call  to  te 
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OF  RIGHTS  AND  REMEDIES   OF  THE  CREDITOR.      [PART  IV 

although  the  covenant  is  absolute  in  form,  the  mortgage  was  reallj 
given  to  secure  the  balance  of  an  account  current,  that  fact  ma; 
be  proved,  and  only  so  much  as  is  duo  on  the  account  can  then  bi 
recovered  (e).  The  right  to  sue  is  not  prejudiced  by  the  covenantee 
submitting  to  a  decree  for  foreclosure  at  the  suit  of  a  prior  mort- 
gagee (/). 

806.  The  personal  remedy  may  now  be  joined  with  a  claim  for 
foreclosure,  and  in  that  case  the  order  will  be  for  payment  of  prin- 
cipal and  interest  within  a  reasonable  time  (usually  one  month) 
after  the  chief  clerk's  certificate,  unless  an  immediate  order  is  asked 
for  by  the  pleadings  and  the  amount  proved  at  the  hearing  (o). 
Where  such  a  claim  is  joined  with  a  claim  for  foreclosure,  judgment 
by  default  may  be  had  for  the  money  but  not  for  the  fore- 
closure (A).  An  action  on  the  covenant  after  foreclosure  reopens 
the  latter  (1967). 

807.  A  covenant  for  payment  of   the  mortgaged    ,  bt  will 
generally  be  impliied,  if  the  deed  contain  a  stipulation  for  pajTnent 
on  a  certain  day  (i).    But  if,  as  it  sometimes  happens  in  a  mort- 
gage of  public  works,  the  money  be  simply  borrowed  on  the  securitv 
of  the  property  or  undertaking  and  d  ities,  without  preference 
between  creditors  in  respect  of  priority  of  advances,  and  the  trustees 
are  under  no  obligation  to  set  aside  part  of  the  money  received 
towards  keeping  down  the  interest,  so  as  to  give  the  creditors  a 
legal  right  to  insist  on  payment ;  or  if  there  be  a  special  provision 
for  payment  of  the  debt  inconsistent  with  a  right  in  the  creditors  to 
demand  inunediate  payment,  the  interest  is  in  effect  merely  payable 
out  of  the  rates  and  duties  ;  and  the  terms  of  the  contract  are  satisfied 
by  giving  the  lenders  a  claim  against  the  undertaking,  without  a 
right  to  sue  the  corporation,  notwithstanding  a  provision  for  pay- 
ment of  the  interest  at  a  fixed  time.    In  the  absence  of  a  covenant 
for  payment,  no  action  will  lie  in  such  a  case  for  principal  or  interest, 
not  can  the  creditor  compel  the  trustees  by  mandamus  to  pay  the 
interest.    The  creditor  can  only  enforce  his  rights  as  mortcagot 
of  tolls,  against  the  undertaking,  or  by  determining  the  possession 
of  the  tolls  by  the  trustees  (k).    It  is  different  where  the  creditors 

(e)  Trench  v.  Doran,  20  L.  B.  Ir.  338. 

(/)  WorthingUm  v.  Abb<at,  [1910]  1  Ch.  58" 

ig)  Farrer  v.  Lacy  Hartland  d:  Co.,  25  Ch.  D.  636,  affirmed  31  Ch.  D.  42;  IMom 
V.  Elmslie,  54  L.  T.  730 ;  and  seo  Lee  v.  Dunsford,  54  L.  J.  Ch.  108 ;  Hunter  v. 
Myatt,  28  Ch.  D.  181;  and  Earl  Pnuktt  v.  Viscount  Hill,  [18931  1  Ch.  277 : 
Williams  v.  Hunt.  [1905]  1  K.  B.  511. 

(A)  Bissett  V.  Jones,  32  Ch.  ^^   C35. 

(«■)  Hart  V.  Eastern  Uniw  Co.,  7  Ex.  246  ;  8  Ex.  116  ;  and  .see  the  provision 

to  that  effect  in  s.  50  of  the      .i.panies  Clauses  Consolidaiion  Act  (8  &  9  Vict.  c.  IB). 

ilc)  Pontet  V  Basingstoke  Canal  Co.,  3  Ring.  N.  O.  433;  Pardor  v.  Price,  11 
Mec.  &  W.  4  B.  V.  Trustees  of  Balby  and  Worksop  Boad,  22  L.  J.  Q.  B.  164; 
Preston  v.  C  jration  of  Great  Yarmouth,  L.  R.  7  Ch.  655.  See  also  Pardo'  -. 
Price,  16  Mce.  &  W.  461. 
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tie  holders  of  bonds,  though  by  virtue  of  them  they  have  a  lien  on 
the  moneys  arising  under  the  Act  in  proportion  to  their  advances, 
as  if  mortgages  without  priority  had  been  granted.  The  lien  is 
then  an  additional  security  only,  and  every  bondholder  may  sue 
on  his  own  bond,  because  the  company  may  have  other  property 
to  answer  his  demand  (I). 

A  covenant  for  payment  will  be  implied  by  an  admission,  coupled 
with  an  agreement  to  execute  a  security  which  would  create  a 
specialty  debt ;  or  even(»i)  by  a  meie  admission  in  a  deed,  of  liability ; 
provided  it  do  not  appear  that  it  was  not  the  object  of  the  deed  to 
make  the  debtor  liable  on  the  covenant.  If  the  deed  were  executed 
for  the  purpose  of  creating  a  security  for  the  debt  by  other  means, 
and  the  debt  were  referred  to  only  for  ascertaining  the  amount  to 
be  secured,  or  otherwise  for  a  collateral  purpose,  (as  by  way  of  recital 
in  an  appointment  of  new  trustees),  no  covenant  will  be  implied, 
though  the  deed  contain  an  admission  or  acknowledgment  of  the 
debt  (n). 

808.  Where  the  mortgage  contains  no  covenant  for  payment 
the  mortgagee  may  sue  for  the  debt,  if  the  security  be  collateral  to 
it,  and  was  not  taken  in  satisfaction  of  an  exi£:;ing  debt.  But  if  it 
have  been  so  taken,  the  contract  will  have  merged  in  the  security 
which  is  of  a  higher  nature ;  as  (under  like  circumstances)  the  remedy 
on  simple  contract  will  merge  in  a  bond  or  covenant  (o)  (1554). 

809.  Where  the  covenant  for  payment  is  only  personal,  a 
legatee  of  the  debt  could  not  formerly  sue  on  the  covenant  in  his 
own  name,  because  such  covenant  was  not  assignable.  Whether 
this  is  still  so  may  be  open  to  doubt.  For  although  s.  25  of  the 
Judicatmre  Act,  1873,  makes  debts  and  other  choses  in  action  freely 
assignable  by  writing  under  the  hand  of  the  assignor,  those  words 
would  scarcely  apply  to  the  case  where  an  executor  has  merely 
assented  to  a  legacy  of  the  debt.  Of  course  the  executor  could  sue 
on  such  a  covenant.  An  assignee  cannot  sue  in  respect  of  a  breach 
of  the  covenant  which  happened  before  his  own  time  (p), 

810.  The  burden  of  such  covenants  does  not  run  with  the  equity 
of  redemption,  and  therefore  the  mortgagee  cannot  sue  the  assignee 
of  that  equity  either  for  principal  or  interest,  nor  prove  in  his 
bankruptcy  for  them  (q). 

811.  Where  the  mortgagor  of  a  policy  of  insurance,  the  insurers 
being  the  mortgagees,  covenants  with  them  to  keep  up  the  policy, 
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m  Hill  V.  Manchester,  etc..  Waterworks  Co.,  2  B.  &  Ad.  544. 

(m)  Saunders  v.  Mihome,  L.  R.  2  Eq.  573. 

;n)  Courtney  v.  Taylor,  7  Scott,  N.  R.  749 ;  Marryat  v.  Marruaf,  28  Boav 
224 ;  Isaacson  v.  Harwood,  L.  R.  3  Ch.  225. 

[o]  i'aiia  v.  Ael<jH,  4  Q.  B.  182  ;  Price  v.  Moullon,  10  C.  B.  o6I.  See  Holtnes  v 
M,  3  Man.  &  Gr.  213 ;  Norfolk  Rail.  Co.  v.  M'Namara,  3  Ex.  628. 

(p)  Canham  v.  Rust,  2  Moore,  164. 

(3)  Re  Errington,  Exp.  Mason,  [1804]  1  Q.  B.  11. 
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or  in  default  that  the  insurers  may  pay  and  add  the  premiums  to 
the  mortgage  debt,  but  there  is  no  covenant  to  repay  them  the 
premiums,  the  mortgagees,  in  an  action  against  the  mortgagor  for 
breach  of  the  covenant  to  keep  up  the  poUcy,  are  entitled  only  to 
nommal  damages,  the  addition  of  the  premiums  to  the  debt  bein" 
the  remedy  provided ;  but  under  a  covenant  to  tepf^y,  the  amount 
paid  would  have  been  given  as  damages  (r). 

812.  Although  the  statutory  receipt  indorsed  on  a  mortgage  to 
a  benefit  building,  or  a  friendly  society,  vacates  the  mortga<^e  a 
covenant  in  the  deed,  for  payment  of  the  subscriptions  due  to  the 
society,  IS  not  extinguished ;  and  though  the  deed  be  required  to 
be  given  up,  a  copy  of  it  may  be  preserved  for  the  purposes  of  the 
covenant  (s). 

818.  The  pawnee  of  stock,  or  of  an  ordinary  chattel,  may  also 
sue  the  pawnor  for  the  debt,  whether  the  pawn  were  effected  by 
himself  or  his  agent,  under  an  express  or  implied  authority  to 
recover  the  sum  ^ue,  unless  there  be  a  special  agreement  that  the 
pledge  only  shall  be  Uable ;  and  he  may  recover  without  returning 
the  pledge,  for  which  the  debtor  must  bring  trover  (<).  If  in  con- 
sequence of  the  wrongful  conversion  of  the  pawn  by  the  pawnee, 
the  pawnor  has  recovered  the  value  of  it  by  action,  the  debt 
remains,  unless  it  was  deducted  in  the  action  (m).  So  where  (the 
pawn  being  of  a  perishable  nature,  and  no  time  for  redemption 
limited)  the  pledgor  stays  till  it  is  perished  and  spoilt,  there  bein^ 
no  default  in  the  pledgee,  he  shall  have  debt  for  his  money,  and 
the  other  no  remedy  for  his  pawn  (x). 

^•f^  ^'''^-  ""■  ^"^'J  •^"-  ^^J^-'>  ^^-    ^°  » "^^n*  case  it  was  held  that  a  corcnant 

(»)  Farmer  v.  Smith,  4  H.  &  N.  196.     See  6  &  7  Will  4   o   32   s  5  •  Rnilrfm^ 
Societies  Act,  1874.  c.  42,  s.  42  ;   Friendly  SocieLs  S 1875.  c.  W  s  'l6  (7)    "^ 

B^LfTlTnon":  12  McTS.'  '*'•  '''  ''  '^"*"  '^  ^*"*"^'  '  S^^''^"  ''■    '" 
(u)  Story,  Bailments,  §  315. 
(x)  Per  Flemiito.  C.  J.,  Satcliffe  v.  Davis,  Yelv.  178. 


;'k.i,»'*wli:l 


416a 


CAHADIAH  NOTES. 

THE  COVENANT  FOR  PAYMENT. 

Ukder  the  covenant  for  payment  tH  mortgagee  is  entitled 

to  recover  the  principal  and  interest,  if  any.  and  L  certain  ctes 

Xlhr""-"'^^'  '^  '-  Properlyincurred  i:  el 
nect  on  with  the  secunty.    Where  a  proper  sale  has  been  made 
and  the  amount  realized  is  not  sufficient  to  satisfy  the  r^L^^e 
moneys  and  costs  of  sale  the  deficiency  may  be  recoveredloL 
the  mortgagor.    A  mortgagee  who  has  land  Me  exercised^ 

m    t   °T'^  ^'^'''-    ^'  "^y  °«*  «««  ^"le«3  the  sale 
ha^  been  bonajide.    Thus  where  the  sale  was  not  ionu  Me 
but  was  mtendod  to  and  did  cut  out  the  equity  of  redTptbn 
while  paymen.  of  the  debt  was  still  intended  to  be  encore  d' 
the  mortgage.,  having  deprived  himself  of  the  power  to  ^ 

covenant  (a).  And  where  at  a  sale  of  mortgaged  p-opertv 
held  p^suant  to  an  order  for  foreclosure  and  sale  thrC 
^became  the  purchaser  for  a  sum  less  than  th  mount" 
of  the  mortgage,  and  then  conveyed  the  property  to  a  tS 
party  and  afterwards  sued  on  a  bond  collateral  to  L  mor^r^ 
to  recover  the  balance  due  after  crediting  th    net  ;^?S 

equity  of  redemption  the  mortgagee,  with  the  concu,Te.oe  of 

put  It  out  of  his  power  to  reconvey  on  redemption  by  the  mor^ 
gagor.  It  was  held  that  he  could  not  call  u^n  ^he^mort;;: 

(a)  Cratty  y.  Taylo,  (1892),  8  Man.  B.  188. 
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for  payment  of  any  deficiency  reaulting  upon  such  sale  of 
the  estate  (c).  If  in  the  negotiations  for  a  loan  to  be  secured 
by  a  mortgage  the  mortgagee  stipulates  for  a  bonus  or  special 
commission  or  other  charge  in  consideration  of  advancing  the 
money  and  in  addition  to  the  interest,  he  may  retain  it  if  he 
deducts  the  amount  at  the  time  from  the  loan  and  only 
advances  the  balance,  or  in  case  the  amount  is  afterwards  paid 
and  settled;  but  otherwise  such  bonus  or  apecial  advantage 
cannot  be  recovered  or  allowed  in  equity  (rf).  Where  the 
mortgage  debt  is  payable  in  lawful  money  of  the  United  States 
of  America  the  mortgagee  in  eeeking  to  foreclose  is  entitled 
only  to  claim  the  amount  in  the  current  money  of  that  country 
or  its  equivalent  at  the  time  of  default  in  payment  or  at  any 
time  subsequently  at  his  option  («). 

The  Court  under  the  Insolvent  Act  of  1875,  would  not  order 
fi.fa.  against  an  insolvent  mortgagor  whose  estate  has,  after  he 
has  obtained  a  discharge,  been  reconveyed  to  him,  although 
it  may  be  that  the  mortgagee  would  be  entitled  to  call  upon 
the  mortgagor  to  release  his  equity  of  redemption  (/).  A 
mortgagee  cannot  sue  the  mortgagor  on  his  covenant  unless  he 
is  in  a  position  to  recover  the  mortgaged  property  to  him  intact. 
If  the  mortgagee  has  obtained  a  final  order  for  foreclosure,  he 
may  still  sue  on  the  covenant  for  payment  if  he  is  in  a  position 
to  reconvey  the  estate  {g).  But  although  the  fact  of  a  mortgagee 
having  obtained  a  final  order  for  foreclosure  does  not  preclude 
him  from  suing  for  the  mortgagee  money,  still  it  wotild  soem 
that  the  mortgagor  is  not  entirely  helpless,  as  he  may  offer  to 
pay  the  mortage,  and  if  the  mortgagee  declines  to  receive  the 
money  the  Court  would  restrain  him  from  afterwards  suing  for 
the  mortgage  debt  (A).  If  after  a  mortgagee  has  obt  ined  a 
final  order  for  foreclosuid  he  has  mortgaged  the  estabC,  that 
fact  alone  will  not  deprive  him  of  the  right  to  sue  for  the 

(e)  Burnftam  v.  GaU  (1869),  16  Gr.  417. 

(d)  rhm-ft  T.  FrouX  (1892),  12  Man.  143;  following  JfatrOand  v.  Pwoin 
(1889X  *l  C.  D,  126. 

(«)  Morrea  v.  Ward  (1863),  10  Gr.  231 ;  Orawford  v.  Beard  (1864),  14 
U.C.C.P.87. 

(/)  Smith  V.  Emu  (1878),  25  Gr.  598. 

ig)  Bank  of  TurmUo  v.  Irvin  (1881),  28  Gr.  397. 

(ft)  Manion  v.  fiautt  (1875),  22  Gr.  279. 
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^J^Ihr'I' ''  *'  ''•*  *'"«  °^  ^'^g'^g  ^^«  action  he  ha. 
^d  off  the  mortgage  created  by  himself,  and  is  in  a  position  to 
^convey  the  estate,  neither  does  the  fact  of  his  havinTallow^ 
the  premx^  to  fall  into  decay  prevent  him  from  so  Lng'^ 

Zn^  f  71^  "°P°'''"'  *°  ""'"^'^  »'  *«  the  mortgagor  on 
payment  of  the  money  sacumr?  hv  n.«  „    *  "»>'K«»sor  on 

on  the  covenant  (k)  ^     '  '°°'''»"«'  '='^°°'  '«*^^«'- 

after  the  mortgage  was  given  purchased  the  equity  of  redemp- 

xon  but  wuhout  the  concurrence  of  the  mortgagor' madTaTaTe 

thedeVci      '  V^  I'''  *'^'  '""^  mortgagee  could  not  recover 

1  of    h^^^^^^^^     '';  ™^^^°'^^^-     ''  ^  --^Sagee  releases 
part  of  the  mortgaged  premises  without  the  consent  of  the 
mortgagor  and  so  becomes   unable   to  reconvey.  he   canno 
afterwards  sue   on   the  covenant   for  payment'  Wherth 
mortgagee  and  the  mortgagor  sold  and  conveyed  part  of  the 
mortgaged  property  without  the  concurrence  of  a  person  to 
whom  sub^uently  to  the  mortgage  the  mortgagor  L  sold 
he  remamder  of  the  property  and  whose  interest  was  known 
to  the  mortgagee  and  the  mortgagee  covenanted  for  freedom 
fn>m  mcarnbrances.  it  was  held   that  the  mortgagee  havin. 
thereby  put  xt  out  of  his  power  to  reconvey  theXe  of  2l 
mortgaged  property  could  not  caU  on  the  owner  of  the  remain- 
ing portion  for   payment   of  the   balance  of  the   mort«re 
moaey(.).    This  rule  does  not  apply  where  the  sale  TslT 
a  power  contained  in  the  mortgage.    But  it  applies  to  a  sale 
under  a  decree  m  a  suit  to  which  the  owner  of  the  unsold 
portion  was  not  a  party(H).    Where  the  mortgagee's  right  to 
Jaim  a  hen  on  the  unsold  portion  has  been  put  an  end  to  it  is 
not  revived  by  his  obtaining  two  years  afterwards  the  consent 
of  the  first  purchaser  to  a  reconveyance  on  payment  of  the 
mortgage  money  (o). 

(0  3fan«m  v.  Sauu  (1875),  22  Gr.  279 

(ft)  Naiional  Trutt  Company  t.  BomflOd  (1906).  4  W.  L.  R  575 
(!)  Bntuh  and  Canadian  Loan  Co  y  WiHionu  n«««    ikA  /  «»„ 
(«)  Ocvland  y.  Oartutt  (1867)  Ys  Gr  57^    V  ,  •    ^'i  ^°'-  ^ 
(190fi),  W.L.B,  675.  *       '•  •  "^'  ^'^*""  ^«"  «>•  ^'  BmtMd 

(n)  Oowland  v.  Oathutt  (1867),  13  Gr.  578 

(0)  OouHand  r.  Oarbutt  (1867X  13  Gr.  578 ;  Outkric  v.  Skield^  ,3  Gr.  584. 
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A  mortgagee  who  withont  epecial  power  to  that  effect  sells 
the  mortgaged  property  on  credit,  is  chargeable  with  the  purchase 
price  as  if  it  had  been  received  by  him  in  cash.  The  principle 
that  a  mortgagee  cannot  sue  the  mortgagor  on  his  covenant 
unless  he  is  in  a  position  to  reconvey  the  mortgaged  projjerty 
to  him  intact  does  not  apply  to  the  case  when  the  mortgagee  is 
in  a  position  to  restore  the  whole  of  the  mortgaged  land,  but 
owing  to  the  removal  or  destruction  of  a  building  on  the 
mortgaged  land,  the  property  is  not  in  the  condition  in  which 
it  was  when  the  mortgagee  took  possession.  It  might  be  other- 
wise if  the  building  was  of  such  a  character  that  compensation 
in  money  for  its  removal  or  destruction  would  not  be  an 
adequate  indemnity  (j>). 

A  mortgagee  not  pnly  dischai^d  a  portion  of  the  mortgaged 
lands  upon  part  payment  aa  he  was  entitled  to  do  under  the 
mortgage,  but  also  assented  to  a  right  of  way  across  the  whole 
of  the  property  granted  by  the  then  owners  of  the  equity  to  a 
purchaser  of  a  portion  of  it,  and  released  such  right  of  way 
from  his  mortgage.    Held,  that  the  mortgagee  having  debarred 
himself    from    restoring    the  mortgaged    lands  unaltered  in 
character  and  quantity,  in  a  manner  unauthorized  by  the  terms 
of  the  mortgage,  owing  to  the  tight  of  way,  an  assignee  of  the 
mortgage  could  not  claim  under  the  covenant  in  an  administra- 
tion of  the  mortgagor's  estate.    It  is  proper,  however,  in  such  a 
case  that  the  claimant  should  have  an  opportunity  within  a 
limited  time  to  get  into  a  position  so  to  restore  the  land,  and 
twenty  days  were  here  allowed  for  the  purpose  (j).    Where  a 
mortgagor  conveyed  part  of  the  mortgaged  property  to  a  pur- 
chaser and  gave  a  covenant  against  incumbrances  and  the 
mortgagee  subsequently  released  the  part  so  sold  from  his 
mortgage,  it  was  held  that  as  the  release  was  in  accordance 
with  the  mortgagor's  own  obligation  as  to  that  part  it  did  not 
effect  the  mortgagee's  right  to  recover  the  mortgage  debt  or  his 
lien  on  the  rest  of  the  mortgaged  property  (r).     Where  the 
mortgagor  has  conveyed  his  equity  of  redemption,  he  may  be 

(p)  Inre  T.     '«*oit  (1902),  3  O.  L.  B.  171  diatingnlshed :  Mendd*  v.  Giiwon 
(1905),  9  O.  L.  R. 

(g)  in  re  Thuretion,  M'Kmxie  v.  Thuretton  (1901),  3  O.  L.  R.  271. 
(r)  Crawford  v.  Amtimr  (1867),  18  Gr.  576. 
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discharKed  from  his  liability  under  the  covenant  for  payment 
If  the  mortgagee  deal,  with  the  purchaser  of  the  equity  to 
hi.  prejudice  (.).    In  Tru^t  aM  Loan  Co.  v.  M'Ke^  U  wLch 

"IT.Z  *"r°°  '°  ''''  '°^""'^'  *'"'  P*y™«°*'  th«  mortgagee, 
en  ered  xnto  an  agreement  with  the  owner  of  the  equi^f 

redemption  to  extend  the  time  for  payment  in  conlSeration 
of  h«  agreeing  to  pay  the  mortgage  debt  at  an  increaaed  rate 
of  interest.     But  if  in  such  an  agreement  to  extend  the  tl 
for  payment  the  rights  of  the  mortgaKc.  against  tl>e  mort- 
gagor  are  expressly  reserved,  the  mortgagor  wUl  not  be  dis- 
chai^ed  „;.     And  whe«  the  assignee  of  the  equity  siml 
covenants  with  the  mortgagor  for  payment  there  is  no  privity 
between  the  assignee  of  the  equity  an.l  the  mortgagi.  and 
the  mortgagor  remains  liable  on  his  covenant,  and  the  riKht 
of  action  will  not  be  impaired  (x).     In  M'Cuaig  v.  Barbel), 
which  was  an  action  on  the  covenant  for  payment,  a  mortgagor 
of  land  sold  the  equity  and  took  from  the  purchaser  a  covenLt 
to  pay  off  the  mortgage  which  he  assigned  to  the  mortgagee 
The  mortgagee  afterwards  took  by  assignment  from  the  pur- 
chaser of  the  equity  the  benefit  of  similar  covenants  from 
three  other  sub-purchasers  and  agreed  to  exhaust  the  remedies 
ag^nst  the  latter  before  suing  the  purchaser.     It  was  held 
that  the  mortgagee  being  the  sole  owner  of  the  covenant  of 
the  purchaser  of  the  equity  with  the  mortgagor  assigned  to 
him   as    collateral    security,    had   so    dealt    with    it   as    to 
divest  himself  of  power  to  restore  it  to  the  mortgagor  un- 
impaired, and  the  extent  to  which  it  was  impaired  could  only 
be  determined  by  exhaustion  of  the  remedies  provided  for 
m  the  agreement  between  the  mortgagee  and  the  purchaser 
The  mortgagee  therefore  had  no  present  right  of  action  on  the 
covenant  m  the  mortgage  (2). 

A  mortgage  on  her  own  property  made  by  a  wife  to  the 

(0  Mathtr,  V.  HdUiMll  (1863),  10  Gr.  172 ;  Aldou»  v  Hick,  CI  son  o.  rw 
95;  Tnut  and  Loan  Oo.y.M'KtnLasOR)  2»fW  a^  \Z,^^}  ^'  ^^  '^•"• 
(1898),  29  S.  C.  R.  126.         ■**^^'8^).  28 Ont.  App.  167 ;  MCuaig  x.  Barber 

(t)  (1896),  23  Ont.  App.  167. 

r„l  7w  — ,  r„.,  oo.  y.  iPKenzie  (1896),  23  Ont.  App.  167. 


(     Aldoiu 

vW  (1S9SX  2D  S.  C.  B.  126' 


I  r.Siek*  (18dl),  21  Ont.  95. 


(«)  MutOeburp  v.  Taylor  (1892),  22  Ont.  312,  at  p.  815. 
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plaintiffs,   to  which   tho  husUnd  was  a  party,  but  without 
cotivoying  or  joining  in  the  oovenanta,  woa  given  as  collateral 
security  for  tho  payment  of  certain  notes  tuado  by  the  husUnd 
and  wife  to  secure  the  husband's  indebtedness.    Subsequently 
another  mortgage  was  given  by  the  wife  which  became  veste.l 
m  the  defendants,  a  bank.    Further  liabilities  v-ore  incurred  by 
the  husband   to  the  plaintiffs,  and  jwymeu      were  made  on 
account,  and  subsequently  the  whole  indebtedness  was  adjusted, 
the  plaintiffs  taking  in  payment  the  notes  of  the  husband  alone.' 
maturing  at  several  future  dates,  in  substitution  for  the  original 
notes,  which  the  plaintiffs  agreed  to  cancel  and  deUver  up. 
Some  time  after  this  the  wife  executed  an  agreement  recognizing 
the  mortgage  to  the  plaintiffs  as  existing  and  as  security  for  a 
certain  sum.     Held  that  the  effect  of  what  had  taken  place  was 
to  extinguish  the  Uabillty  on  the  notes  secured  by  the  mortgage 
to  the  plaintiffs  and  the  mortgage  itself  given  as  collateral 
aecurity  therefor,  and  that  the  right  to  have  it  discharged  enured 
to  the  benefit  of  the  holders  of  the  second  mortgage,  and  that 
such  right  was  not  affected  by  the  agreement  subsequently 
entered  into  between  the  wife  and  the  plaintiff    t). 

A  mortgage  of  leasehold  lands  to  secure  faOOO  made  by 
three  trustees  and  executors  under  a  will  recited  their  appoint- 
ment and  that  the  moneys  were  required  for  the  purpose  of  the 
estate,  the  mortgage  being  under  the  Short  Forms  Act  and 
containing  the  usual  covenant  for  payment  by  the  mortgagors. 
In  1888.  under  a  provision  therefor  in  the  will,  a  new  executor 
and  trustee  was  appointed,  the  retiring  one  of  the  original  three 
being  released  and  all  his  interest  vested  in  his  successor  and 
those  remaining.     In  1892.  while  $3000  still  remained  due,  the 
security  being  greatly  diminished  in  value  and  worth  no  more 
than  the  amount  then  due  on  it,  the  plaintiffs  with  a  full 
knowledge  of  all  the  facts  entered  into  an  agreement  under  seal 
with  the  then  executors  and  trustees  for  an  extension  of  time 
for  the  payment  of  the  principal,  which  though  providing  for  a 
reduction  of  the  rate  of  interest  also  provided  for  its  being 
compounded  and  that  the  rate  was  to  apply  as  well  before  as 
after  maturity.     The  agreement  contained  a  covenant  by  the 

(a)  The  WaUsrom  Engine  Work,  Co.  v.  LicingHone  (I'Ml),  7  U.  L.  H.  740. 


■:^W 
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then  oxecutom  .nd  t.n.tees  to  pay  the  mortgage  money  and 
aUo  .  proviw  that  the  extension  wa,  oonaented  to  in  a«  far  a, 
the  company  might  do  .c  without  infringing  on  or  in  any  way 
affectm^  the  ,ntore.t,  of  other  j^rtie,  in  the  m.,rtgage.l  p,«mi«,«. 
all  nghta  and  remedies  again.t  any  security  or  securities  the 
company  mjght  have  against  any  third  i«,rson  or  persons  uiK.n 
the  original  security  l.eing  reserve,!.     It  was  held  that  the 
agr^ment  to  extend  the  mortgage  was  in  effect  a  transaction 
for  a  new  loan  on  different  and  more  onerous  terms,  and  that  a. 
between  the  executors  and  trustees  as  last  constituted  and  the 
one  who  has  retired  the  relationship  of  principal  ami  surety  was 
created,  and  by  virtue  of  the  agm>ment.  notwithstanding  the 
reservation  of  remedies,  the  surety  was  discharged  (b)     Where 
mortgagees  sold  the  mortgaged  premises  without  notice  to  a 
surety  for  part  of  the  debt,  it  was  held  that  they  we,«  liable  as 
between   themselves,  and  the  surety  for  the  full  value  for 
the  property  (c). 

The  relations  which  exist  among  mortgagee,  mortgagor,  and 
assignee  of  the  land  who  have  agreed  to  pay  the  mortgage  are 
not  those  which  obtain  -.mong  creditor,  surety,  and  principal 
debtor  (rf).     Nor  should  the  uocuin.  of  dischai^e  appUcable 
to  the  case  of  an  ordinary  surety  be  exterded  to  the  case  of 
a  mortgagor  where  no  actual  prejudice  has  arisen.      So  long 
as  the  covenant  to  pay  endure,  the  mortgagor  is  liable  to  pay 
when  sued  by  the  mortgagee.    The  equitable  right  of  the 
mortgagor  is  upon  payment  to  get  the  land  back,  or  to  have 
unimpaired  remedies  against  his  assignee  if  he  has  sold  the  land 
and  if  those  rights  can  be  exercised  by  him  at  the  time  he' 
18  sued.  It  18  immaterial  that  at  some  previous  time  there  was 
such  dealing  between  his  assignee  and  the  mortgagee  as  would 
then  ha\     aterfered  with  such  rights  (e). 

When  land  subject  to  mortgage  is  sold  by  the  mortgagor 
and  the  purchaser  assumes  and  covenants  to  pay  the  mort-a.' 
the  mortgagor  does  not  become  a  surety  to  the  mortgagee  in°the 

Co.    T.    Ball    (1899),    30 


Ont^M?'"*^"    ^'ermanent    Savimjt    and    Loan 


(o)  Martin  r.  Hall  &  NicholU  (1878),  25  Gr.  471 

(d)  AldoHM  V.  Hick.  (1891),  21  O  R,  95,  r.ppruVL-d. 

(«)  Matther,  v.  Halliwea  (1863),  10  Gr.  172,  explained. 
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technical  sense,  and  the  doctrines  as  to  the  discbai^e  of  sureties 
do  not  apply  to  him  to  their  full  extent.  The  mortgagor  is 
liable  therefor  upon  his  covenant,  notwithstanding  a  previous 
extension  of  time  granted  by  the  mortgagee  to  the  purchaser,  if 
when  the  Uability  is  enforced  the  right  of  the  mortgagee  to 
redeem  is  not  affected  (/). 

Where  on  the  sale  of  the  equity  of  redemption  an  agree- 
ment was  made  by  the  mortgagee  to  look  to  purchaaer,  it  was 
held  that  there  could  be  no  action  on  the  covenant  against  the 
mortgagor  (5-). 

If  an  action  on  the  covenant  is  brought  after  foreclosure 
the  foreclosure  will  be  reopened  (A).  If  the  consideration  for 
a  mortgage  is  cleariy  illegal  no  action  on  the  covenant  for 
payment  can  succeed  (i). 

A  mortgagee  undei-  an  ordinary  mortgage  may  recover  posses- 
sion and  lease  or  seU  the  lands  mortgaged,  or  he  may  bring  an 
action  on  the  covenant  in  the  mortgage.     Where  the  mortgage 
deed  contains  no  covenant  for  payment  an  action  will  not  lie  as 
a  general  rule  against  the  mortgagor  unless  there  is  evidence  of 
a  debt  or  loan  (k).    Where  the  mortgage  deed  contains  a  proviso 
that  the  mortgage  shall  be  void  on  payment  of  the  mortgage 
moneys  and  also  a  proviso  to  sell  and  eject  on  default,  but  does 
not  contain  a  covenant  to  pay,  the  mortgagor  is  not  liable  to  pay 
upon  mere  proof  of  the  mortgage.     There  must  be  evidence  also 
of  a  loan  or  debt ;  and  a  promise  to  pay  in  consideration  of  for- 
bearance to  sue  would  not  be  binding,  although  a  promise  would 
be  binding  if  made  in  consideration  of  forbearance  to  sell  or 
eject  (0,  and  where  the  mortgage  was  payable  in  instalments  and 
one  of  the  payments  was  made  and  afterwards  the  mortgagor  pro- 
mised to  pay  a  further  instalment  then  overdue  in  consideration 

(/)  Fonter  v.  Ivey  (1901),  2  O.  L.  R.  480 ;  dictum  of  Maclennan,  J  A  in 
Tr,i>t  aitd  Loan  Oo.  v.  MKentie  (1896),  23  A.  R.  167 ;  digsented  from  Barber  r 
M'Cuaig  (1897-8),  2*  A.  R.  492;  29  S.  C.  R.  126  ;  followed  ForUer  v  Irey 
(1900).  32  O.  R.  17.5;  The  Colonial  Invutment  and  Loan  Company  v.  Kin,,  etal 
(1902),  5  Terr.  L.R.  371. 

(g)  Cornell  v.  Honugan,  2  O.  W.  R.  4  and  510. 

(ft)  Orfonio.'  Invetlmenl  and  Loan  Co.  v.  King,  23  Oco.  ■*■.  126;  5  Terr. 
L.  R.  371, 

(i)  Mann  v.  Holton  (1904),  3  O.  W.  R.  804. 

(fc)  Hall  V.  Morley  (1853),  8  U.  C.  R.  584. 

(0  Jaeliton  v.  Tcomani  (187C).  39  U.  C.  R.  280. 
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recover-  for  ^'■■.  . ...    •        ,/        *^*^  *^«  "^o^gagee  could  not 

in  writing  u.  .1-!  r      ;  ,K         ""^  ''  ^"^  "''^  ^^ding  unless 
"wng  u  ri.r  a    ,  of  jjjg  statute  (m)     Thn  «tap„hL     ij 

L°.:crr  r^'-  -=-  -^~  rr: 

8  mongagee,  but  the  mortgage  was  given  for  a  debt  due  bv  th„ 
mortgagor  to  the  Mortgagee  who,  ia  consideration  or  get.L  J  ,': 
mortgage,  agreed  to  release  the  mort<^or  from  .11  „„!      i 

not  e-f'W  to  reooverW.  It  is  usnal  to  insert  in  morUZ 
a.  fom  of  covenant  adopted  in  Ontario  b,  the  Act  respe^tlL" 
Short  forms  of  mortgages  (jj).  i:«'^""o 

A  mortgagor  may  by  his  covenant  restrict  his  liabiUty 
as  to  the  amount  and  as  to  the  terms  on  which  the  mori^-a'e 

tamed  the  usual  prmted  short  form  covenant  for  payment 

But  before  proceedmg  upon  the  covenant   the    mortgage 

$3250  and  interest."    The  last  clause  in  the  mortgage    also 

SStv  o7  f ''  '''^'''  ^'^^  "^'^  "^  «^-'  ^^^"  *^~al 

waaheW  th.  r"''""^''  "  ^"  ''''''''''  '""''^  $600."    It 
was  held  tha.  the  mortgagor  was  not  to  be  subject  to  any  liability 

showed  a  deficiency,  and  then  only  to  the  extent  of  $600  (r). 

(m)  Jack^j.  reo^„  (jg^gj  ^^  ^^  ^^  ^^  ^go 

(J  S^  ^"  ''•  *"^'*  ^'*®'^>'  ^2  U.  C.  C.  P.  530. 

B.  S^llt  .V4?{'/7.  ''^''  '''"<^"''«  «•  «•--  *  =  H-  S.  B.  C.  (1897).  c.  142  : 

(q)  WOton  r.  Fleming  (1893),  24  Ont.  388. 
(r)  iOkf. 


i! 

i-<4i£;)^WvSjfHrir'Jt;^ 
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In  Ontario  under  s.  5  of  the  Act  respecting  Mortgages  of 
Real  Estate  (s)  a  covenant  for  payment  of  the  mortgage  money 
and  interest  by  the  person  who  conveys  as  beneficial  owner  is 
implied  in  all  mortgages  made  after  the  Ist  day  of  July,  .886. 
The  right  of  a  mortgagee  to  sue  for  principal  or  interest  in  the 
Division  Courts  is  governed  by  s.  79  of  the  Division  Courts 
Act(0.  The  mortgagee  cannot  sue  in  the  Division  Court  for 
the  amount  of  an  instalment  of  interest  upon  a  mortgage,  the 
amount  of  the  instalment  being  within  the  jurisdiction  of  the 
Division  Court  when  other  instalments  are  due,  which  bring 
the  whole  amount  beyond  the  jurisdiction  (m). 

Pringle  brought  action  to  recover  $3808.32  under  a  covenant 
m  a  mortgage  which  had  been  assigned  to  him  by  Smith.  The 
writ  and  statement  of  claim  were  amended  under  order  of 
master  in  chambers  by  adding  Smith  as  a  party  plaintiif  with 
apt  words,  the  covenant  having  been  given  to  him.  Defendant 
pleaded  want  of  notice  of  assignment  and  lack  of  registration 
as  required  by  Eegistry  Act.  Judgment  was  given  for 
plaintiff  (a;). 

As  a  general  rule  only  parties  to  a  contract  may  sue  or  be 
sued  thereon.  But  the  benefit  or  the  burden  of  the  covenant 
may  devolve  on  others  by  assignment  or  by  operation  of 
law. 

Where  there  is  a  debt  due  from  the  mortgagor  to  the  mort- 
gagee or  a  loan  for  which  the  mortgage  has  been  given,  the 
mortgagee,  during  his  Ufetime  and  while  he  is  the  holder  of  the 
security,  may  maintain  an  action  whether  there  is  a  covenant 
for  payment  or  not ;  and  where  there  are  two  or  more  mort- 
gagees the  survivor  or  survivors  of  them  may  sue  in  like 
manner,  for  he  or  they  are  entitled  by  law  to  receive  the 
money  and  give  discharges  for  the  same  Q/). 

The  executors  or  administrators  of  a  deceased  mortgagee 
who  died  entitled  to  the  mortgage  money  may  also  sue  to 

(«)  R.  8.  O.  (1897),  0. 121. 
(0  R.  8.  O.  (1897),  0.  60. 

(«)  B»  Seal  Ettaie  Loan  Co.  v.  JuardhouH  (1808),  29  Out.  602;  followine 
Re  Clarke  v.  Barber  (1894),  26  Ont.  47. 

(as)  Pringle  etal  v.  Hvt»on  (1909),  14  O.  W.  B.  1083. 
(»)B.  8.  0.(1897),  0.121,8. 13. 
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recover  it  as  a  debt  and  the  remedies  for  it  devolve  upon  them 

OBly  .t  and  m  far  a,  a  contrar).  mtention  i,  „„t  expressed  m 

may  sue  on  the  covenant  in  his  own  name       Thp   On.    • 
u  |cat.re  Ac,R.  S.  O.  (1897).  ch.  51,  s   58 'sub      5     S: 

ectxonappbestoabsoluteassignmentsmadeaftrthethLlr 
ay  of  December,  1897.     Express  notice  in  writing    o  1 
ebtor  IS  essential  to  the  validity  of  the  assignment.    In  a  sd 

TT^L't:zT '' : ''''''-'  '"-^^^^^  *^  '"-^- 

It  was  held  that  the  heirs  of  the  deceased  mortgagee  or  the 

parties  (rf)  In  Ontario  under  the  Execution  Act(e)  a  sheriff 
who  as  taken  a  mortgage  in  execution  on  behalf  oV;  erlS 
of  the  mortgagee  may  bring  an  action  on  such  mortga-^e  to 
recover  the  mortgage  money.  ^  ° 

If  the  covenant  is  a  joint  covenant  the  action  must  be 
brought  against  all  the  covenantors  if  Uving.  In  de  anv 
one  or  m       ^^,^,^^^  „,,^^^  ^^  partners'die  the  peZ 

by  such  jomt  contractors,  obligors  or  partners   may  proceed 
^y  ctaon  against  the  representatives  of  the  deceased  cLTal 
m  the  same  manner  as  if  the  covenant  had  teen  joint  and 

(«)  B.  a  O.  (1897),  c.  127,  a.  4. 

(a)  Leith's  Real  Property  Statoteg.  p.  420 

W  Ex  parte  Johtmm  (1875),  6  P  R  225 

(o)  R.S.  0.(1897),  0.121,  8.  13. 

(A)  ^«rmce  y.  Humphrie,  (1865),  11  Gr.  209. 

(»)R.S.O.(i807),e.77,8.  13. 
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several  and  without  joining  the  other  covenantors,  although 
they  may  be  living  (/). 

A  covenant  by  a  corporation  sole,  d«acribed  in  his  corporata 
capacity,  expressed  to  be  on  behalf  of  himself,  his  heirs, 
executor,  and  administrator,  will  not  bind  his  successors  in 
office  (g). 

The  duly  appointed  trustees  of  a  religious  congregation, 
to  whom  by  that  description  the  site  for  a  church  has  been 
conveyed,  and  who  by  that  description  give  to  the  vendor  to 
secure  part  of  the  purchase  money  a  mortgage  with  the  ordinary 
covenant  for  payment,  are  a  corporation  and  are  not  personally 
liable  upon  the  mortgage  although  it  is  signed  and  sealed  by 
them  individually  (h).    As  a  general  rule  a  trustee  is  not  per- 
sonally liable  to  repay  a  mortgage  debt.   Where  a  person  holding 
land  as  a  trustee  at  the  request  of  the  beneficial  owners  and 
without  any  consideration  to  him  therefor  or  intention  to  become 
personally  liable  executed  a  mortgage  on  land  for  the  benefit  of 
the  owners,  and  the  mortgage  deed  contained  without  his  know- 
ledge a  covenant  to  pay  the  mortgage  debt,  it  was  held  that  the 
covenant  was  not  enforceable  against  the  mortgagor  personally 
even  by  the  assignee  of  the  mortgage  for  value  without  notice,  and 
that  his  remedy  was  restricted  to  foreclosure  proceedings  against 
the  lands  (i).    If  the  mortgagor  is  a  married  woman  and  the 
mortgage  deed  contains  a  covenant  by  her  to  pay  the  principal 
and    interest   she   is   not   thereby   made    personally    li-tble, 
but  the  covenant  operates  as  a  contract  binding  upon  her 
general  separate  estate  in  the  manner  provided  by  the  Married 
Women's  Property  Act  (k).    A  married  woman  is  not  liable  on 
the  covenant  for  payment  unless  it  be  shown  that  the  property 
mortgaged  was  her  separate  property.    Thus  where  the  married 
woman  was  merely  a  trustee  for  her  husband  of  property 
purchased  by  him  and  conveyed  to  her,  and  she  joined  with 
her  husband  in  creating  a  mortgage  upon  it,  she  was  held  not 
liable  on  the  covenant  for  payment  although  the  mortgagee 

(/)  B.  8.  O.  (1897),  c.  129,  a.  15. 

ig)  Paris  v.  BUhop  of  New  Wettminster  (1897),  5  B.  C.  Beports  450. 

(ft)  Beaty  v.  Oregoty  (1897),  24  Ont.  App.  325,  B.  8.  O.  (1897),  C  307. 

(0  PatUrton  v.  IPLean  (1891),  21  Ont.  221. 

(*)  B.  8.  O.  (1897),  0.  1«3. 


WHO  MAY  BE  SUED 


416m 


had  no  knowledge  of  her  position  (/).     The  burden  of  the 

land.    Al  hough  a  purchaser  from  the  mortgagor  of  the  equit^ 
of  redemption  covenants  with  him  to  pay  off Ve  mortgageTebT 
this  affords  no  ground  owing  to  the  want  of  privity  for  the 
mor  gagee  proceeding  against  the  purchaser  either  at  faw  ort 
eqmty  to  compel  him  to  perform  his  covenantO.).    ZZ^k 
the  purchaser  of  .  3  equity  of  redemption  is  not  dLctiy  liable 
to  the  mortgagee  to  pay  the  mortgage  debt  the  rule  fs  clea^ 
that  he  IS  bound  as  between  himself  and  his  assignor  (the 
mortg^or)  to  pay  off  the  incumbrance,  and  there  is  al  impUed 
obhgation  on  his  part  to  indemnify  the  mortgagor  against  the 
mortgage  debt  and  he  may  be  required  to  givta  cov' na^t  fo 
such  indemmty  (.).    In  the  North-West  TeLories  (0)  there 
|«i  implied  covenant  in  every  instrument  tmnsferring  land  sub- 
ject to  a  mortgage  that  the  p,irchaser  will  pay  the  mortgage 
moneys  and  indemnify  his  grantor.     In   Manitoba  a  simS 
provision  is  m  force  (^).    A  married  woman,  however,  who 
pu«,h^es  mortgaged  lands  is  ^t  under  any  obUgation    0  in 
emnify  her  .^antor  unless  she  expressly  undertakes  to  do 
so(?).     But  where  mortgage  lands  are  conveyed  to  a  married 
woman  and  the  conveyance  although  not  executed  by  hTrTn 
t^s  a  recitjal  that  she  shall  assume  and  pay  off  the  mortage 

if  ?  1  T  ''  "'^^  "^  '^''''^'''^  '^^t  -  ^««°ting  to 
^e  under  the  deed  she  will  be  bound  to  perform  the  obSga- 
tm(r).  There  may,however,  be  an  express  agreement  between 
the  mortgagor  and  the  purchaser  of  the  equity  of  redemption 

(\Gorden  y.  Warren  (1897),  24  Ont.  App.  44. 

->ent  Co.  V.  SW  (1895).  22  Ont  App  'm  ""^  ^"'^  ^'"""- 

iMi  "ZZ  o2ri9'S?598^'-  =^  ■•  ^--  -  ^^  W).  2  Oat.  636 ; 
(0)  R.  S.  C.  (1906),  o.  110,  8.  69.  " 

8  wTb.'34^'"  ^'""'^  "  ''''  "■  ''  ■■  -<»  ^-  V.  Eouscku.  (1908),  8ask., 

S  f^^^*"l^-  "'•■'*•■"  (»«'''>'  18  Ont.  App.  464. 
(r)  8maU  y.  Tkmpson  (mj).  '^8  S.  C.  R.  21J,. 


••'^TKi?^.§«WBK»X^'YiF^  m^ 
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CANADIAN  NOTES 


that  the  latter  shall  not  be  liable  for  such  indemnity  and 
parol  evidence  of  such  an  agreement  is  admissible  («)  The 
obligation  of  a  purchaser  of  mortgaged  land  to  indemnify  the 
mortgagor  against  the  mortgage  debt  may  be  assigned  by 
the  latter  to  the  mortgagee,  who  may  maintain  an  action 
thereon  agamst  the  purchaser  for  recovery  of  the  mortgace 
money  (0.  Where  lands  held  in  trust  are  mortgaged  by  the 
trustee,  the  mortgagee  is  not  entitled  to  the  benefit  of  any 
equities  or  rights  arising  either  under  express  contract  or  upon 
equitaole  principles  entitling  the  trustee  to  indemnity  from  his 
fMui  que  trust  («), 

In  Beer  v.  WUliam,  (1910),  15  O.  W.  R.  868.  an  action  was 
brought  against  an  heir  in  possession  of  other  property  for 
balance  of  mortgagjB  money  and  dismissed. 

(«)  BHti$k  Canadian  Loan  Co.  v.  Lear  (1898),  28  Ont.  664. 

(0  BHtUi  Canadian  Loan  Co.  v.  Loar  riSOSt    28   Ont   cfu .  r>       i  >. 

J^.^  (1897)^^4  Ont.  App.  224;  -fflrmedTti;  fupil^Sif^^Sna/a 
»vb.  nom.  MaUmey  v.  CamfbM,  28  8.  0.  B.  228. 
(u)  WiUiami  v.  Balfow  (1800),  18  a  C.  K.  472. 


CHAPTER  VI. 
Of  the  Appointment  of  a  Receiver  («). 


'""*"'  '-°ioJfe.fr'"^»-'  "^  a  Receiver  by  the 

SKT.    1  .-Thk  natubk  cf  the  APPOIKTMEXT 

»  (2).-Lv   WHOSE   PAVOCK  AND  AGAINST   WHOM 

THB  RKCKIVKB  MAV   BE  APPOIXx^"." 

"  (3).-0f  WHAT  PROPEETV  A  RECEIVER  MAV  B^ 

APPOINTED  .  .  "^ 
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RECEIVER   MAV   BE   APPOINTED  "^ 
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OP   BIOHTS   AND   REMEDIES  OF  THE  CREDITOR.      [PART  IV. 


Paragrtmht  profits.    Under  23  k  24  Vici.  c.  145,  a  power  to  appoint  or  to 
"  *    " "'   obtain  the  appointment  of  a  receiver  of  the  rents  and  profits  of  the 
enonted       whole  or  any  part  of  hereditaments  of  any  tenure,  upon  which  any 
*""  principal  money  was  secured  or  charged  by  deed,  or  ove    any 

interest  therein,  might  be  exercised  (unless  the  power  were  nega- 
tived by  express  declaration  in  the  security,  and  subject  to  any 
vari  itions  or  limitations  therein  contained)  by  the  person  to  whom 
such  money  should  for  the  time  being  be  payable,  his  executors, 
administrators  or  assigns,  at  any  time  after  the  expiration  of  one 
year  from  the  time  when  such  principal  money  should  have  become 
payable  according  to  the  terms  of  the  deed,  or  after  any  interest 
thereon  should  have  been  in  arrear  for  six  months,  or  after  any 
omission  to  pay  any  premiums,  or  any  insurance  which  by  the 
terms  of  the  deed  ought  to  be  paid  by  the  person  entitled  to  the 
property  subject  to  the  charge. 

The  clauses  of  the  Act  which  conferred  this  power  (6)  have 
been  repealed  by  ^  the  Conveyancing  and  Law  of  Property  Act, 
1881,  c.  41,  s.  71 ;  with  the  proviso,  that  the  repeal  shall  not  af!ect 
the  validity  or  invalidity,  or  any  operation,  effect,  or  consequence  of 
any  instrument  executed  or  made,  or  of  anything  done  or  suffered 
before  the  commencement  of  the  Act  (December  31st,  1881),  or  any 
action,  proceeding  or  thing  then  pending  or  uncompleted. 

By  the  words,  "  saving  the  operation,  effect  or  consequence," 
of  instruments  executed  before  the  commencement  of  the  repealing 
Act,  it  was  intended  to  preserve  not  only  all  the  effects  and  con- 
sequences which  actually  had  arisen  under  a  previously-executed 
instrument,  at  the  passing  of  the  repealing  Act,  but  also  such  as 
would  have  arisen  under  it  if  the  repealing  Act  had  not  passed: 
and  thus,  amongst  other  things,  to  preserve  the  right  to  appoint  a 
receiver  (c). 

Existing  815.  Under  the  Act  of  1881  (d),  a  mortgagee  or  person  deriving 

pawBr°^ere  ***^®  under  the  original  mortgagee,  when  the  mortgage  is  made  by 

mor^go       deed,  may  appoint  a  receiver  of  the  income  of  the  mortgaged  pro- 

B^'mi.     P^'^y*  °^  °^  ^^Y  P*'^  thereof,  when  he  is  entitled  to  exercise  the 

power  of  sale  given  by  the  Act,  that  is  to  say,  when — 

(i.)  Notice  requiring  payment  thereof  has  been  served  on  the 

mortgagor,  or  one  of  several  mortgagors,  and  default  has 

been  made  in  payment  of  the  mortgage  money,  or  of  part 

thereof,  for  three  months  after  such  service  ;  or, 

(ii.)  Some  interest  under  the  mortgage  is  in  arrear,  and  ui 

for  two  months  after  becoming  due ;  or, 


(h)  23  &  24  Vint.  c.  145,  as.  11—30. 

(c)  See  Re  Solomon  and  Meagl^'t  Contract,  40  Ch.  D.  608,  and  Be  BowhtreU. 
Same  v.  Ertkine,  [1908]  1  Ch.  181. 

(d)  Soota.  19  (1)  (iii.),  20,  24. 
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^f.  i  Oft::;!?:  ;::^™  '^-^rji  °'.r  °'°"- 

gage,  to  be  observed  or  oerfonZ     /k      f    ^  *'*®  '°°'*- 

to  b.  receive,  "■*  ''''"'°' »»«'"  P«»on  a,  he  thinia  fit 

816.  The  refioiver  shall  be  iWmi»i  *^  l   .i 
gagor  (U,  the  person  entl^ledTolelt)^  w^^^^^^^      ^  "'''*- 
responsible  for  the  receiver's  JH       ?^^'  ,^''  *^*"  •»«  8«le'y 

provided  for  in  the  mrrtglge  deed  ''''  ""^'^^  °*^^'^«« 

817.  The  receiver  shall  havn  Iv^»<>.  *  i 
give  effectual  receipts  for  all  Z  .w!  r  t'"*"'''  '^<'°^"'  and 
he  is  appointed  receiv  r  by  action  Itr  '''  ^7"*^  '^^  ^'^'''h 
name  either  of  the  mort^aZr  orT:  "^'^'"^  °'  «th«wise,  in  the 
of  the  mortgagee,  to  the'TeiT^fXe  /f  ^'^  "'""  ^^^'  ^ 
the  mortgagor  could  dispose  of  ll^Jt  «^ '"*"««'  -hich 
receiver  shall  not  be  concerned  fn  ;  ^  •       ^f^'"^  '°''°«J^  *»  the 

happened  to  authorize  the  Seftoacr  "'^*'"  ^^^  ^'^  '^'^^ 

appo?nte?fr:r  S^'YX^^^^         ^  T  ^^^^  ^^  »- 
hand.  ^^  ^y  *^«  mortgagee  by  writing  under  his 

819.  The  receiver  may  retain  nnf  ^t 
him  for  his  remu...ration  and  in  TtLf  .'°^  f"^'^  ^«^^«^  by 
and  expenses  incurred  b^  lum  as"!^:^ !  °'  '"  "^*^'  «^"«- 
rate  not  exceeding  5  per  cent  on  Z  '  ^^^^^^^'o"  a*  such 
received,  as  is  specified  in  h^'  ^1..^°''  ^^"""^^  "^  ''H  "loney 
specified,  thenat^therate  of  sSr  '?i'  '°^  ^^  '^'^  ^**«  '«  «« 
«nch  higher  rate  as  the  cou^t'^Wntr.^'^.r^ '''"''"°*'  «'«* 
made  by  him  for  that  purpoT  ""'  ^''^  appUcation 

^.^wtSCi^^^^^^^^^       ••'^  -^^^'^^  'y  ^^e  -t- 

of  the  money  received  b^"  m  fnTb  I' °'  "^T^'  ^^  ^''  °"* 
comprised  in  the  mortgage  wheVh7  ^f^'  ^^^^'  '"^  P^^P^rty 
being  of  an  insurable tfuW  tid  t^  IV""'  '^^^^"'^  ^  '^^'^ 
contained  in  the  mort^  deetft)  s^n  *^*'^^  "^edifications 
'-eived  by  him  (i)  iu'd^chlrge  o  ^  aj  Lrf  ''^  *'°  "''"^^ 
W  Conveyancing  and  La„    .  p^  '   **'''''    "*^^    ^^^ 

-«ic..,  to  ..p  the  interest  do.n.^»^|^-.- ^~  and 

(^)  J?«  5«fe.  Z.%  V.  i-oorf,  [1899]  2  a.  107. 

2  s  2 


ip-n|i»pp^--2j»-  .^;Tl/SJ*^W^WrafiaE»5IKSS6^^  ' ',^-":TlSSi»%'^^18S*fr^^*.u. 
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outgoings  whatever  affecting  the  mortgaged  property ;  (ii)  in  keeping; 
down  all  annual  sums  or  other  payments,  and  the  interest  on  all 
principal  sums  having  priority  to  the  mortgage,  in  right  whereof 
he  is  receiver;  (iii)  in  payment  of  his  commission,  and  of  the 
insurance  premiums,  if  any,  properly  payable  under  the  mortgage 
deed  or  under  the  Act,  and  the  costs  of  executing  necessary  or 
proper  repairs  directed  in  writing  by  the  mortgagee  (h) ;  (iv)  in  pay- 
ment of  the  interest  accruit,/  in  respect  of  any  principal  money 
due  under  the  mortgage ;  and  shall  pay  the  residue  of  the  money 
received  by  him  to  the  person  who  but  for  the  possession  of  the 
receiver  would  have  been  entitled  to  receive  the  income  of  the 
mortgaged  property,  or  who  is  otherwise  entitled  thereto. 

821.  The  receiver  is  the  agent  of  the  mortgagor  (t),  as  well 
where  he  is  appointed  by  the  parties  as  under  the  Act ;  and  in  the 
former  case  his  powers  are  usually  clearly  defined  by  the  instruniont 
of  appointment.  And  where  a  person  is  appointed  to  receive  the 
profits  of  the  estate  lOn  behalf  of  the  mortgagee,  and  the  mortj/asor 
is  afterwards  allowed  to  receive  them,  the  mortgagee's  rights  are 
not  affected,  except  as  to  later  incumbrancers  of  whose  claims  he 
had  notice  {j).  The  powers  of  the  receiver  are  not  revoked  by  the 
death  of  the  mortgagor  (k).  Nor  does  the  appointment  bar  the 
right  of  the  creditor  to  sue  for  the  debt  if). 

822.  A  receiver  appointed  under  the  Act  to  receive  rents  must 
not  be  interfered  with  by  the  mortgagor,  and  any  attempt  to  do  so 
{ex.  gr.,  by  distraining  on  the  tenants)  will  be  restrained  (m). 


Section  II. 
Of  the  Judicial  Appointment  of  a  Recelvep. 

Sub-section  (1). — Of  the  Nature  of  the  Appointment. 


Power  of  court  to  appoint  receiver 

Appointment  once  made  will  not  be  lightly  interfered  with    . . 

Security  required  from  receiver 

Receiver  is  protector  of  property  for  all  parties 

Even  in  administration  action  receiver  protects  incumbrancers 
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(h)  See  White  v.  Mctealf,  [1903]  2  Ch.  667,  where  Kekbwich,  J.,  held  that  tiie 
direction  in  writing  of  the  mortgagee  is  essential,  and  that  even  then  the  receiver's 
power  of  expending  money  on  repairs  is  confined  to  rents  actually  received. 

(t)  Jefferys  v.  Dickson,  L.  R.  1  Ch.  183  ;  2  Dav.  Conv.  566,  ed.  2  ;  Law  v.  Glenn, 
per  RoLT,  L.J.,  L.  R.  2  Ch.  at  p.  641.  And  see  Exp.  Warren,  Re  Joyce,  L.  R.  10 
Ch.222. 

(J)  JiiggifK-andas  Kteka  Shah  v.  Eamdas  Brigbooiamdas,  2  Moo.  Ind.  App.  137. 

(k)  Re  Hale,  Lilley  v.  Food,  supra. 

(1)  Lynde  v.  Waithman,  [1895]  2  Q.  B.  180. 

(m)  Bayly  v.  Went,  51  L.  T,  764. 
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a^ernlly  otrr  all  property  on  which  execution  may  be  levied 

^'<:"i'ir»  not  appointed  over  borough  rates 

^teeivert  of  fellowships,  eanonries,  etc.  
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Sub-section  (4).-^^  rohat  stage  of  the  action  the  appointment 

fnay  be  made. 

Immediately  after  xrrit  issued  if  necessary 
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Sub-section  (^).~ne  authority  of  the  Receiver. 
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^ir»<»u  in  possession  refusing  to  give  it  to  receiver  '. 
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SuD-SKCTiox  (1).— 0/  the  nature  of  the  Apjmintment. 

828.  Under  certain  circumstanccH,  and  on  the  application  of 
some  or  one  of  the  parties  interested  in  the  encumbered  estate,  hut 
not  of  a  stranger  (n),  the  court  will  appoint  a  receiver,  who  shall 
get  in  and  take  charge  of  the  outHtanding  partw,  and  rents  and 
profits,  and  see  to  the  management  of  the  cHtatc,  applying  the 
moneys  received  according  to  the  directions  of  the  court,  and 
accounting  to  the  court  for  such  application. 

The  application  foi-  a  receiver  may  be  made  to  the  court  or  & 
judge  by  any  part;-,  and  if  made  by  the  plaintiff  may  be  ex  jmie 
or  with  notice ;  and  if  by  any  other  party  then  on  notice  to  the 
plaintiff  and  at  any  time  after  appearance  by  the  applicant  (o). 

824.  The  court  is  unwilling  to  disturb  an  appointment  which 
has  once  been  made,  and  will  not  do  so  unless  the  person  chosen  be 
shown  to  be  unfit,  or  upon  a  mere  question  of  the  relative  fitness  of 
the  competitors  for  the  oflSce  {p). 

825.  The  receiver  is  required  to  give  security  (by  himself  and 
two  or  more  sureties  {q))  duly  to  account  for  what  he  shall  receive 
on  account  of  the  rents  and  profits,  for  the  receipt  of  which  he  is 
to  be  appointed,  or  to  be  answerable  for  what  he  shall  receive 
in  respect  of  the  personal  estate  which  he  is  to  get  in,  and  to 
account  for  and  pay  the  same  respectively  as  the  court  shall  direct ; 
and  a  different  mode  of  giving  security,  as,  for  instance,  by  the 
assignment  of  a  mortgage,  is  improper  (r).  The  security  is  generally 
for  double  the  annual  rental  to  be  got  in  (»). 

The  court  will  not  generally  dispense  w^ith  sureties,  even  by 
consent  of  the  parties  interested  (t).    But  if  they,  being  competent 

(n)  Atl..Oen.  v.  Day,  2  Mad.  246. 

(o)  Judicature  Act,  1875,  s.  25  (8) ;   Rules,  1883,  Ord.  L.  r.  6. 

T  ^^fn*"*^^-  *;**<^  of  London,  2  Bro.  C.  C.  253  j  Thomas  v.  Dawiin.  I  Ves. 
Jun.  452 :  Bowerabank  v.  Colasseau,  3  Ves.  Jun.  164;  Anon.,  3  Vca.  Jun.  515; 
Tharpe  v.  Tharpe,  12  Ves.  317 ;    Wynne  v.  Lord  Neivborou^h,  15  Ves.  283. 

(q)  Rules,  1883,  Ord.  L.  r:  16. 

(r)  Mtad  v.  Lord  Orrery,  3  Atk.  235. 

(<}  SctoD,  cd.  C,  Co4. 

(0  Manner*  v.  Furze,  11  Beav.  30 ;  Tylee  v.  Tylte,  17  Beav.  583. 
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to  cotwent,  will  appoint  a  receiver  of  their  ox, .,  authority,  the  court  Vaff^ 
will  allow  hira  to  act  without  fimlinj;  sureties  (u).  8%— 8 

The  court  also  Hometimes  diHiKMises  with  Hccurity,  where  no 
salary  in  f^iven  to  the  receiver  (i). 

The  receiver  ia  not  lexally  clothotl  with,  or  able  to  perform  the 
duties  of  bill  office  until  it  ha»  been  ccrtifiinl  that  hi»  Hecuritv  has 
been  completed  ;  and  until  that  event  no  cf.ntempt  m  committed  by 
interfennK  with  the  property,  so  far  as  his  rij-ht  of  possession  is 
concerned,  though  the  proprty  be  bound  by  an  inj unction  operating 
only  as  between  the  parties  to  the  action  (y)  (181).  But  this 
does  not  apply  where  per  incuriam  or  otherwise  the  order  api>ointinj{ 
him  is  silent  as  to  the  security  (s). 

826.  The  appointment,  which  is  a  matter  of  di.scretic.n  to  be  lu^ivor  i. 
governed  by  the  whole  circumstances  of  the  case  («),  is  made  in  the  pn-'eotor  of 
Hrst  place  fur  the  protection  of  the  estate;    the  court,  upon  therffiLf"' 
application,  will  not  decide,  and  the  appointment  docs  not  affect, 
the  ultimate  rights  of  the  parties  to  the  suit  {h).    Nor  dwn  it  affect 
the  operation  of  the  Statute  of  Limitations  :   for  otherwi-w;  minors 
would  suffer  by  the  putting  of  the  projwrty  under  the  protection  of 
the  court  (c). 

827.  Even  where  a  receiver  is  appointed  in  an  administration  Even  in 
action,  and  not  in  an  action  at  the  suit  of  the  mortgagee,  the  adminiatm- 
appointment  is  also  for  the  benefit  of  the  incumbrancers  (rf),  that  Sv""*"* 
they  may  not  be  injured  by  the  act  of  the  court  in  taking  possession  vM»  in- 
of  the  fund  to  which  they  were  entitled  to  resort  for  payment  of  •^"°'''"«»«^"- 
their  interest.    It  is  not,  however,  absolutely  for  their  benefit 
without  their  own  interference,  but  only  so  far  as  it  is  expressed  to 
be  pn,  and  as  they  choose  to  avail  themselves  of  it  (e).    Therefore, 
if  an  incumbrancer  omit  to  apply  for  rents,  which  have  been  paid 
mto  court  by  the  receiver  during  the  minority  of  an  infant  tenant 
in  tad,  the  latter  may  take  them  when  he  comes  of  age,  though  the 
incumbrancer's  interest  be  in  arrear ;  for  by  his  omission  to  apply. 
It  18  presumed  that  he  was  satisfied  with  his  security,  both  for 
pnncipal  and  interest :  and  as  he  may  suffer  the  interest  to  run  in 
arrear  when  the  estate  is  not  in  the  possession  of  the  court,  so  it 

(I)  Oardntr  v.  Slane.  I  Hare,  381  ;   Bainbriggc  v.  Blair,  3  Beav.  421. 

iy)  Defrua  v.  Creed,  34  L.  J.  Ch.  007  ;  Edu-ards  v.  Edii-ards,  2  fh.  D.  291 

(J)  Mornaon  v.  Skeme  Ironworks  Co.,  60  L.  T.  088 

(6)  Skipv.  Hartvood,  3  Atk.  564  ;   Blaktney  v.  Ihifaur,  15  Beav.  40. 

20,!  J'!"J*"'„"^"°^f"?'  2  Atk.  15;   Harrison  v.  Duignan,  2  Dru.  &  War. 

(d)  Bainbrigge  v.  Blair,  3  Beav.  421. 

(e)  Greaky  v.  Addtrley,  I  Swans.  573  ;  Bertie  v.  Lord  Abingdon,  3  Mer.  5C0. 


."-Jl 


424  OF    RIGHTS   AND   REMEDIES   OF  THE  CREDITOR.      [PART  IV. 

Parnyrapha   may  be  when  there  is  a  receiver.    The  court  neither  forces  payment 
827—829   upon  jjjnj^  ^oj  g^^g  ^^^^^  ^^^  ^^^^  q£  ^j^^  pjog^g  jq  answer  unpaid 

interest.  In  lik*'  manner,  if  the  mort<^a<i;ee  of  a  term  have  suffered 
the  receiver  to  pay  the  surplus  rents  into  court,  and  the  term 
expire,  the  heir  will  have  the  benefit  (/) ;  the  mortgagee  being  in 
the  same  position  as  the  mortgagee  in  fee,  who  is  entitled  only  to 
such  rents  as  accrue  during  his  possession,  which  it  seems  may 
date  from  the  time  of  his  application  for  the  discharge  of  the 
receiver  (g). 


Formerly  not 
appointrxl  at 
f-uit  of  legal 
mortgagee. 


Since  Judi- 
cature Act 
appointed 
T.-hethet 
mortgage  bo 
legal  or 
equitable. 


Sub-section  (2).— Jn  ivhose  favour  and  against  whom  the  Receiver 

majj  he  appointed. 

828.  Before  the  passing  of  the  Judicature  Acts,  the  general 
right  of  the  legal  mortgagee  against  the  income  of  the  mortgaged 
property  was  to  take  possession,  and  not  to  come  for  a  receiver 
which  the  court  would  n  *■  ^rant  him  when  he  was  out  of  posses- 
sion (/i).  And  though  the  exercise  of  the  legal  right  might  be 
obstructed  by  diffi^ilties,  it  did  not  follow  that  the  equitable 
remedy  would  be  granted  {i).  Upon  the  same  principle  a  receiver 
was  denied  to  an  incumbrancer  in  whom,  or  in  whose  trustee, 
statutory  or  other  powers  of  entry  and  distress  were  vested,  unless, 
either  from  the  insufficiency  of  the  rents,  the  greatness  of  the 
arrears,  or  other  circumstances,  the  powers  would  not  give  a 
sufficient  remedy  {k) ;  or  where,  as  in  a  suit  on  behalf  of  grantees 
of  rent-charges  with  such  powers,  it  was  necessary,  in  order  to 
obtain  tenants,  to  appoint  a  receiver  for  protection  against  the 
powers  {I).  The  court,  however,  would  appoint  a  receiver  under 
the  old  practice  (m),  in  favour  of  a  legal  mortgagee  to  avoid  danger 
to  the  security,  or  where  there  was  difficulty  in  exercising  the  usual 
remedy  (836). 

829.  Since  the  Judicature  Act,  187.3  (s.  25  (8)  of  which  enables 
the  court  to  appoint  a  receiver  when  it  shall  appear  to  be  just  or 
convenient),  such  appointments  are  as  freely  made,  if  the  appoint- 
ment of  a  receiver  be  desirable,  as  in  cases  in  which  the  mort- 
gagee has  only  an  equitable  interest  (n).     Moreover,  the  court 

(/)   Gresley  v.  Adderley,  I  Swans.  573. 

(g)   Thomas  v.  Brigstocke,  4  Russ.  G4. 

(h)  Btmey  v.  Setcell,  1  Jao.  &  W.  647  ;  Sturch  v.  Young,  5  Beav.  557 ;  Cox  v. 
Champneys,  Jac.  576 :   Drought  v.  Purccval,  2  Mol.  502. 

(i)  Cremen  v.  Hawkcs,  2  Jo.  &  I^t,  674. 

(<•)  Champernoon  v.  Oubbs.  2  A'lm.  382 ;  liujcton  v.  Monkhouse,  G.  Coop.  41 ; 
Cupit  y.  Jackson,  13  Pr.  721  ;  Sollory  v.  Leaver,  L.  R.  9  Eq.  22 ;  Kclsey  v.  Kthey, 
L.  R.  17  Eq.  495  ;  but  sec  Foster  v.  Poster,  2  \em.  380 ;  Manly  v.  Uaukins.  1  Dru. 
&  Wal.  363. 

(1)   White  V.  Smale,  22  Beav.  72. 

(m)  Acktand  v.  Ornvener,  31  Beav.  482  ;   Kelly  v.  Staunton,  1  Hog.  393. 
(n)  Pease  v.  Fletcher,  1  Ch.  D.  273  ;  Truman  v.  Redqrave,  18  Cli.  D.  547  ;  A»nh- 
Italian  Bank  v.  Davies,  9  Ch.  D.  275. 
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Will  make  the  appointment,  even  although  the  mortgagee  mi-^ht 
himself  appoint  a  receiver  out  of  court,  under  the  Conveyancing 
and  Law  of  Property  Act,  1881  ;  and  where  an  action  is  pendin-. 
a  judicial  appointment  is  preferable  (o).  The  appointment  mau 
be  made  even  where  the  plaintiff  is  mortgagee  in  possession,  and 
has  surplus  rents  (;,) ;  but  the  court  will  not,  as  a  nile,  assist  a 
mortgagee  in  possession  to  get  rid  of  his  liabilities  by  appointiu-  a 
receiver  (q).  ■/     ir  o 

830.  A  jyuisne  mortgagee,  or  other  equitable  incumbrancer,  is 
generally  entitled  to  a  receiver  (r),  provided  the  court  be  satisfied 
of  the  existence  of  the  equitable  right  in  the  applicant  (s).  And  the 
appointment  may  be  made  for  the  purpose  of  keepin-r  down  the 
interest,  even  though  the  applicant  be  unable  at  the  time  to  enforce 
the  usual  mortgagee's  remedies  ;  as  if  (0  he  have  covenanted  not 
to  call  m  the  mortgage  debt  during  a  certain  time  ;  and  thou.rh  by 
the  transaction  itself  the  security  gave  the  creditor  no  ri-^ht'to  be 
considered  as  a  mortgagee  of  the  estate,  but  only  made  the  rents 
a  fund  for  payment  of  interest  and  of  the  premiums  upon  a  policv 
of  insurance,  out  of  the  produce  of  which  the  principal  was  to  be 
paid  (u).  ^ 

831.  This  right  of  the  equitable  incumbrancer  is,  however 
subject  to  the  general  principle,  that  its  exercise  must  be  without 
prejudice  to  the  prior  legal  incumbrancer.  Therefore,  the  appoint- 
ment of  a  receiver  will  be  without  prejudice  to  the  right  of  any 
prior  incumbrancer ;  and  if  any  prior  incumbrancer  is  in  possession, 
then  without  prejudice  to  such  possession  {x).  And  if  the  prior 
incumbrancer  subsequently  notifies  the  tenants  that  they  must  pav 
their  rents  to  him  they  will  be  justified  in  doing  so  (y).  Moreover, 
when  possession  is  taken  by  a  prior  incumbrancer,  the  balance 
which  may  be  found  due  from  the  receiver  upon  passing  his  accounts, 
will  be  ordered  to  be  paid  to  such  prior  incumbrancer  (622). 

It  IS  only  in  favour  of  prior  legal  incumbrancers  that  this 
pnnciple  is  applied.    It  will  not  enable  a  third  mortgagee  who, 
fiaving  lent  his  money  with  notice  of  the  second  mortgage  (1153) 
Has  taken  possession,  and  bought  in  the  first,  to  hold  until  payment 

(o)  TittcU  V.  Nixon,  25  Ch.  D.  238. 

ip)  M(Mon  V.  Wegfoby,  32  Ch.  D.  206. 

(?)  ^e  Prytherch,  Prytherch  v.  Williams.  42  Ch.  D   590 

L    nf        '• '^*f«^.  2  Cox.  378  ;   Arulerson  v.  Keniihead,  16  Beav.  329 
Ut  330^"  Th„^^*  "^  .J/arftorou<,A,  2 S« ans.  at ,,.  138  ;  Greville  v.  Fleminq  2  Jo  & 
W  wa    of  secunCrr."^  dml.  un.lor  circu„',.,tance«  consistent  S' do  A* 

(0  Burrotces  v.  MMoy,  2  .Jo.  &  Lat.  .'52!. 
t»)  Taylor  v.  Emerson,  4  Dni.  &  War  117 

1^1  SUT'  *'^'V  ^'^-  *  ^^'-  *'^'  =   "'^"*  ^-  '«^''/»».  L.  R.  18  Eq.  298. 
(J)  Ufiderhay  v.  Read,  20  Q.  B.  D.  209. 
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of  his  own  debt,  as  well  as  of  that  which  is  due  from  the  first 
security  (?) ;  though  it  is  presumed  that  a  good  right  to  tack  would 
entitle  him  to  hold  in  such  a  case  against  an  equitable  mortgagees 
right  to  a  receiver.  " 

But  it  has  been  held  to  apply  (a)  in  favour  of  persons  in  pos- 
session entitled  to  prior  charges  on  the  estate,  though  thcv  had 
apphed  part  of  the  rents  in  payment  of  interest  due  on  part  of  the 
pnor  charges,  which,  having  been  paid  off  by  the  tenant  for  life 
had  been  kept  alive  and  assigned  for  his  benefit ;  it  bein^  the 
proper  course,  as  between  the  owners  of  the  life  estate  and  of  the 
inheritance,  to  keep  down  such  interest  out  of  the  rents,  and  not  to 
treat  the  surplus  rents,  after  payment  of  the  interest  of  the  unpaid 
part  of  the  principal,  as  applicable  to  the  discharge  of  such  unpaid 
principal. 

832.  An  incumbrancer  who  is  in  possession,  not  in  that  cha- 
racter, but  as  tenant,  cannot  set  up  his  possession  as  tenant  as  a 
reason  against  the  appointment  of  a  receiver  (6). 

833.  The  prioB  mortgagee,  in  order  to  save  his  possession, 
must  be  able  to  swear  that  something  (however  small,  it  seems, 
may  be  the  amount)  (c)  is  due  to  him  upon  his  security.  If  he 
will  do  so,  no  receiver  will  be  appointed  against  him,  and  the  only 
course  is  to  pay  him  off  according  to  his  own  statement  of  his 
debt  (d). 

But  if  he  refuse  to  accept  what  is  due,  or  confess  that  he  is  paid 
off,  or  if  he  will  not  swear  that  something  is  due,  the  court  will 
appoint  a  receiver  (e) ;  and  it  being  the  mortgagee's  business  so 
to  keep  his  accounts,  that  he  may  know  whether  anything  is  due, 
the  incomplete  state  of  his  accounts  will  not  help  him,  though  timJ 
may  be  given  to  make  an  affidavit  of  the  debt  (/).  It  has  been 
intimated  (g)  that,  where  neither  party  can  ascertain  what  is  due. 
by  reason  of  the  negligent  mode  of  keeping  the  accounts,  the  court 
may  assume  that  nothing  is  due. 

The  mortgagee,  it  seems,  must  also  swear  that  some  definite 
sum  IS  due.  It  is  not  enough  {h)  for  him  to  state,  in  general  terms, 
his  belief  that  when  the  accounts  are  taken  some  particular  sum, 
and  parts  of  other  sums,  will  be  found  due ;  without  supporting 
the  statement  by  any  accounts,  which  will  serve  to  test  its  truth. 

(z)  Biles  V.  Moore,  15  Beav.  175. 

(a)  Faulkner  v.  Daniel,  3  Hare,  204,  n. 

(6)  Archdeacon  v.  Bowes,  3  Anst.  752. 
I'lvS'^^^"'^'-  ^oW"-""  (5  Vcs.  834:  9  Ves.  254)  cited  in  Qmrrell  v.  Bidfmd. 
1  Jac   &  W.'eS"'"'      '"■  ^"''^°"''  "  ^'*"''-   "7  :   and  cited  in  Bemey  v.  6vU 

(d)  Bemey  v.  Sewett.  1  Jac.  &  VV.  647  ;  Rmre  v.  Wood,  2  Jac.  &  W.  553. 

itl  ^*?"y  ^-  *««•«'.  t^pra ;  Chambers  v.  Qoldwin,  supra 

y)  Co-in-ngttm  v.  Parker,  16  Vu».  400 ;   liiUs  v.  Moore,  id  Beav.  175. 

to)  Codrington  v.  Parker,  supra. 

{k)  Biles  V.  Moore,  supra. 
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.f  the  stotement  by  .ffidavits  .gai„,t  tie  an.wer  (i) 
8M.  The  „ceiver  will    be  appointed  without  prejudice  to  the 

rJeitrp'oiTirxidir  '^-'f  '^  ^'^ 
.ho.  .eeuHty  iLbie^rto  p^  :,^.:br:rt::  ztu 5^:s; 

appoint  a  receiver,  not  disturbing  the  prior  eauiti.s  '^,^,*=°"'\^'" 
..the  priorities  of  the  several  ^^^2:^::^^^^^^' 

vZ^Z(m)  If  h.  r'^^'^'"''''  '"^  ^''  ^'^'^P'^^^'i  his  title  to 
p(^ssion  (m).  If  he  be  not  a  party  he  should  sue  for  foreclosure 
and  possession.  No  condition  will  be  imposed  u^on  hTm  Jor 
payment  of  any  part  of  the  costs  which  have  beenTncu  r^dt 
defending  the  estate  against  adverse  claimants.  ^hou4  the  pr^ 
ceedings  were  beneficial  to  him,  if  he  merely  acquiesced  bu  took 
no  part  m  such  proceedings  («).  '  ^^ 

836.    Even  before  the  Judicature  Acts  there  were  many  cases 

n  which  a  receiv .    would  be  appointed,  against  the  leJestete 

but  m  which  the    ourt  expected  the  plaintiff  to  proced  with  the' 

most  complete  and  honest  diligence  to  obtain  a'^dec  ee  (o)     The 

lega    mortgagee  m  possession,   whose  security  was  sub  ect   to 

1  wS      .?■    ^^  '°  °"°^*  ^  ^^g*'  «^«'''  ^'l^'n^ing  under  a 
Jle  which  although  not  yet  set  aside,  lay  under  stron.  suspidon 

It  rt  ^'^- ''  ^u   "''  r^"^  *^«  "g^*  -««  ^'^'v  doubtful,  th?  la^ 
estate  haymg  been  obtained  without  fraud,-and  the    ents  and 

(0  Sotre  V.  ITood.  2  Jac.  &  W.  553. 
V.  Mort^,  17  ^ur.  iw^        '  ^  ^°*'  *22  •  ^'"*'-  ^-  ^«^hwood.  2  Cox.  378  j  iJAorf^ 

(o)  Oteen  v.  Homan,  17  Jur.  861. 

(p)  Prikhard  v.  FUetwood,  1  Mer.  54   722 

(.)  p^  Lord  Eu>o.,"C:'.  pSr;*i:'io'sM-p^r'  ^  '■  *  ^-  ^"• 
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There  must  also  have  been  a  reasonable  probability  that  the 
persons,  who  claimed  to  disturb  the  possession,  would  ultimately 
establish  a  title  to  it  (/).  Hence  where  possession  had  not  been 
obtained  by  fraud,  but  was  held  under  the  sanction  of  the  court, 
and  the  property  was  not  shown  to  be  in  imminent  danger,  a 
receiver  was  refused  on  appeal  after  a  verdict  at  law,  not  completed 
by  judgment,  and  after  which  a  motion  had  been  granted  for  a  new 
trial  (m).  And  the  question  would  not  be  affected  by  the  circum- 
stance that  the  legal  estate  was  outstanding  in  trustees,  because 
they  hold  for  the  party  whose  claim  shall  be  ultimately 
successful  (x). 

A  receiver  has  been  appointed  against  persons  in  possession  of 
the  legal  estate,  under  a  voluntary  settlement,  at  the  instance  of  a 
subsequent  purchaser,  claiming  under  the  settlor  for  valuable 
consideration  ;  on  the  ground  that  the  purchase,  though  said  to  be 
for  an  inadequate  consideration,  had  been  held  to  be  enforceable  (y). 
And  so,  where  the  applicant  could  not  use  his  legal  remedy,  bv 
reason  of  a  breach  on  the  part  of  the  legal  owner  in  possession,  of 
a  contract  which  the  court  could  enforce  (z). 

837.  A  receiver  will  not  be  appointed  at  the  instance  of  one 
of  several  persons  entitled  to  a  charge  upon  an  estate  which  is  vested 
in  trustees  upon  trust  for  sale  of  the  estate  and  payment  of  the 
charges,  where  it  is  not  shown  that  the  appointment  would  be 
beneficial  to  the  estate,  and  no  misconduct  (o)  or  mismanagement 
is  imputed  to  the  trustees ;  nor  against  consignees  of  colonial 
estates,  entitled  to  the  consignments  under  a  covenant,  where  they 
have  duly  applied  the  produce,  and  have  neither  made  an  oppressive 
use  of  their  powers,  nor  an  improper  disposition  of  the  surplus  (5). 

And  no  receiver  will  generally  be  appointed,  merely  on  account 
of  the  death  or  disclaimer  of  some  or  one  of  several  trustees,  without 
the  consent  of  the  others,  or  other  of  them  (c) ;  but  in  such  cases  {d], 
or  if  the  estate  be  endangered  by  the  misconduct  of  one  trustee  (e), 


(0  Bainbrigge  v.  Baddeky,  3  Mac.  &  G.  413 ;  13  Beav.  355 ;  Clark  v.  Dot, 
1  Ruaa.  &  Myl.  103 ;  and  see  Owen  v.  Homan,  3  Mac.  &  G.  378,  on  ground  of  doubtful 
title ;  affirmed  by  House  of  Lords  on  ground  of  suspected  fraud,  4  H.  L.  C.  997; 
see  also  Davenport  v.  Davenport,  7  Hare,  217 ;  Haigh  v.  Jogger,  2  Coll.  C.  C.  231; 
CoUard  v.  AUiton,  4  Myl.  &  Cr.  487  ;  London  v.  Morris,  5  Sim.  247. 

(u)   Bainbrigge  v.  Baddeky,  supra. 

(X)    Id. 

iy)  Metcalfe  v.  Pulvertoft,  1  V'es.  &  B.  180. 

(z)  Shakel  v.  Duke  of  Marlborough,  4  Mad.  463  ;  Free  v.  Hinde,  2  Sim.  7. 

(a)  Barkky  v.  Lord  Stay,  2  Hare,  306. 

(6)   Bunbury  v.  Winter,  1  Jac.  &  W.  255. 

Ic)  Browell  v.  Seed,  1  Hare,  434. 

(d)  Tidd  V.  Lister.  5  Mad.  429 :  Brodie  v.  Barry,  3  Mer.  695 :  Beaummi  t. 
Beaumont,  cited  3  Mer.  696. 

(e)  Middlelon  v.  DodsuxU,  13  Ves.  26& 


CHAP.  VI.]  OF  WHAT  PROPERTY  RKCEIVER  MAY  BE  APPOINTED. 

•receiver  will  be  appointed  on  the  consent  of  the  others ;  and  without 
any  consent  where  all  the  trustees  misconduct  themselves  (/). 

838.  A  receiver  may  be  appointed  in  a  foreclosure  suit  against 
the  mortgagor  m  possession,  having  the  legal  title,  on  the  appli«ition 
of  an  eqmtable  mortgagee  (5) ;  and  over  the  rents  and  Profits 
where  there  are  several  mortgagors,  tenants  in  common,  though 
one  of  theni  be  absent  if  the  other  be  in  possession  of  the  rents  (A). 
There  was  formerly  a  difficulty  in  giving  this  relief  in  a  redemption 
suit  because  ,t  was  not  generally  competent  for  a  defendant  to 
apply  for  relief  against  a  plaintiff  without  filing  a  cross  bill  (i). 
But  relief  properly  claimed  by  a  defendant  mav  now  be  given  in 
the  same  suit,  and  any  party  may  apply  for  a  receiver  (k) 

A  receiver  can  be  appointed  over  an  estate  where  the  equitable 
owner  has  absconded,  and  his  residence  is  unknown  (Z).  Where 
his  residence  is  known  he  can  be  served  o.;t  of  the  jurisdiction  (m) 

m.  Receivers  are  also  appointed  as  against  the  mortgac^or's 
trustee  m  bankruptcy  („).  and  against  the  liquidator  o'f  a 
mortgagor  company  (0). 
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real  or  personal,  which  may  be  taken  in  execution  at  law  L  Lon  °'"  "" " 

L7e1)^Wr"v  t  ""''I  *''  "^'^^^''^  "«^*  "-  -  reedier  is  Slru- 
founded  {q),  or  which  is  assets  in  equity.    And  even  a  Govermnent «°"  T^  ^ 
pension  (r),  or    office    under    the  Crown  (.)  (454),  may  be    the'^"^'" 
subject  of  a  receivership,  provided  the  profits  '     payable  out  of 
^me  certain  fund;    for  otherwise  (as  in  the  c.   'of the  s^la^ 
m  the  nature  of  fees  attached  to  an  office  held  under  the  Treasi^ 

(/)   Wilson  V.  WiUon,  2  Keen,  249. 
(?)  Ahtrdeen  v.  Chiity,  3  Y.  &  C.  379. 
(*)  Holinta  V.  Bdl,  2  Beav.  288 
_(^B.o.^»v^e^.  2^My,.  4  Or.  558;    Wynn.  v.  Griffiik.  I  Sim.  &  St.  147; 
(i)  J|»dicature  Act  1873,  ss.  24  (3).  25  (8) ;  Rules.  1883.  OkI.  L.  r.  6 

(m)  4  4  5  Will  4  c.  82  ;  Rules,  1883,  Ord.  XI. 

"'  £fa«<»»  V.  Arden,  50  L.  T.  584. 

„i  slu      ^'  ^'^<"'  CeUuloid  Co.,  52  L.  T  642 

W  °^aopev-  Croydon  and  Noncood  Tramways  Co.,  34  Ch  D  730 

(?)  Davis  V.  Duke  of  Marlborough,  I  Swans,  at  n  8.1     nZ.i  ] 

newspaper  tiU  hearine  of^an^  ho  .^^tt'^'  /  ^^'^e'  anfl  manager  of  a 
P»per,  and  forthwith^ to  rerister'  hlm^If  ^?  /"  P""*'  ^""^^^  ""'l  ^^  the 
(CW'- ^.  r«,.r6L  T-XTs?)  P"'P"'=*<»  ^'yv'lms  to  th.  statute. 

{t)  Noad  V.  Backhouse,  2  Y.  &  Coll  C  r  r.oo      4.,j  •* 
the  Lords  of  the  Treasur^  is  ne^es^-v     klv  n^t  '*  *J?P*'.*"  *•>**  ""  °«1«  on 

{.)  Blanchard  v.  Ca^h^:;'7t^,  sS    ^"^""^^  ^'  ^'^'  »  »*•  &  Be.  387.) 
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and  paid  out  of  a  sum  annually  voted  by  Parliament  for  j 
particular  purpose,  and  for  which  no  action  nould  be  maintained)  (t 
there  can  be  no  receiver.  So  there  can  be  no  receiver  of  rates 
which  are  to  be  assessed  and  collected  at  a  future  time ;  for  until 
the  assessment  there  is  nothing  to  collect  («).  But  there  may  be  oi 
the  tolls  of  turnpike  roads,  or  of  canal  and  railway  companies,  or 
the  like,  because  these  are  fixed  payments  in  the  nature  of  rent'(i) 
And  this,  though  the  act  give  special  powers  to  the  mortgagees 
whose  interest  is  in  arrear  (without  prejudice  to  their  other  ri'-'hts 
and  remedies),  to  obtain  a  receiver  in  another  way,  ex.  gr.,  by  an 
application  to  magistrates  (y). 

841.   Holders  of  debentures  of  companies  formed  for  carrying 
out  public  undertakings,  such  as  railways,  canals,  tramways,  water" 
works  and  the  like,  are  entitled  to  the  appointment  of  a  receiver 
the  appointment  of  a  receiver  being  the  only  equitable  remedy 
open,  the  right  of  sale  of  foreclosure  having  as  already  stated 
(174)  in  the  public  interest  been  denied  (z).    A  receiver  will  be 
appointed  under  such  circumstances,  in  favour  of  a  debenture 
holder  whose  principal  is  due,  and  who  has  given  six  months'  notice 
for  payment  of  it,  although  there  be  no  interest  in  arrear  (a),  or 
even  where  neither  principal  nor  interest  is  in  arrear  if  the  securitv 
13  jeopardized  (b).    But  note,  that  where  an  undertaking  of  a 
public   nature,   ex.  gr.   a   railway,   canal,   or  tramwav,   etc.  is 
earned  on  by  a  company  empowered  by  statute,  (and  whether 
the   company   be    incorporated    by   special    Act   or   under  the 
Compames  Act,   1862(c));   or,  «/orttm,  where  the  undertakiii« 
IS  earned  on  by  commissioners,  the  appointment  of  a  receiver 
does  not  supersede  the  powers  of  the  Act,  or  make  the  future 
management    illegal,    as    being    earned    on    by    unauthorized 
persons.     The  management  remains  in  its  original  hands,  and 

(I)  Cooper  V.  SeiUi/,  2  Sim.  580. 

hinL^rZ  V^^%Ti  ^  ""^  ^-  «??*  '""^  •">  appointment  is  said  to  have 
been  made  by  Lord  St.  Leonards  in  Gibbons  v.  Fletcher^cited  11  Hare  251 

43qK^TIu  I'  i^**''°°**'  3  Raj?-  98  n  ;  and  see  Knapp  v.  Williams.  4  Ves. 
430,  n. ;    Pott*  v.   Warunck  and  Birmingham  Canal  Navigation  Co.,  Kay.  142; 

De  U.  &  J.  93  ;  De  Wtnton  v.  Mayor,  etc.,  of  Brecon,  26  Beav.  533. 

(j/)  Fripp  V.  Chard  Bail.  Co.,  17  Jur.  887. 

(z)  Fumets  v.  Caterham  Rail.  Co.,  25  Beav.  015. 
rr   n^  jf^'^  '•  ^^^"'f^^f^  Birmingham  Canal  Co.,  L.  R.  6  Eq.  437:  Bwefl 

l.^'^IrllT'^K  ^''•'  f  *f  ^]  ^-  ^-  "•  ^-l  «-^««  the  assets  of  an  oj^ 
c^pany  whose  assets  can  be  taken  in  execution  are  threatened  by  judgment 
creditow,  a  receiyer  and  manager  will  be  appointed  in  a  debenture  holder's  iction 

Syndicate,  [1893]  I  Ch.  574 ;  Wildy  v.  Jlid-Hants  Bail.  Co..  16  W.  R.  409 :  J/ohn* 
ml]  2  S.   M8.*       •  ^^'^^^  ^  ^  "' '  ^'^"^  ^-  ^^*  ^enTirruWK 

(6)  McMahvn  v.  North  Kent  Ironworks,  [1891]  2  Ch.  148 ;  Edtcards  v.  SlarMi 
RoUtng  Stock  Syndicate,  [1892]  1  Ch.  574 ;  Thorny.  Nine  Belfs,  m!Xl  L.  T  9i 

(e)  Marshall  v.  Souih  Staffordshire  Tramways  Co.,  [1896]  2  Ch.  36. 


CHAP.  VI.]  OF  WHAT  PROPERTY  RECEIVER  MAY  BE  APPOINTED, 
the  receiver  does  no  mor#»  fJion  r.o..  iv 

-rill,  however,  .pp„i„t  ,  ^°'  ™,  ■;°""'<''-  "e  court 
bu^nea,  o,  .„  of  .r,  incorT^  J  cl'p.^"<X::  ^b.^" 
nes8  IS  not  carried  on  for  public  purnosesf  fnr  \l  ■ 

under  the  Ra.  way  Companies  Act,  18G7.  c  I27  /  4  tt 
empowered  to  do  so  in  the  pftso  of  roll. „  ^-«,   ».   4,  it  is 

of  the  company,  which  is  tempoJarily  Xn  fi  1  f  ^'""' 
creditor  (/)  (737).    In  cases  wC!  7  ^  *^®  judgment 

&/«<*)  to  be  receiver  .nd  manager  (al     I„  .°     \    °"°°8'" 

may  be  .ppoineed,  on.  for  orXofd,,*  ..  "^  i""*'  "^  '"" 
..d  knowledge,  and  anotber  f°  olef dtCrX' r":'  "" 
.1  the  rates  and  tolls  of  an  undertaking Ts  no  n^U  LT  ''^ 

...iana.,  ma,  a.to;tCpr:t::ftbVr:X':j  4':^S',!;r  "^-^ 

M2.  A  receiver  will   not    be  granted  over  the  rates  of  a 

843.  It  has  been  held  that  there  might  be  a  receiver  bnff.  .t 
past  and  future  appropriations,  in  respect  of  ^he  "Ss  :! Ve 

Co.,  15  W.  R.  1058.  .  ^  «•  ^  Ch.  201.   See  G^,Jn  v.  Bishop's  CasOe  Bail. 

(e)  Pe«i  v.  Trinsmaran  Iron  On  9  n,  -n  1 1  r  .  . 
18  Ch.  D.  647.  for  the  appohTtment  o^^S"  ]"°V  ^""^  ^  ^'""W"  V'-  if«*;rat* 
«  hotel,  and  FairfieU  IhfpMuS  Tc  Co  r"/°'J  »PP"«»«°n  of  a  man^r^f 
W.  N.  64.  for  a  manager  of  a  "hh,  A  ml£  ^■.'^'>"'  «''.  Steamship  Co.,  [18951 
filing  the  business  af  a  going  co„ce4"7FS,?r^^/FT*^  ^°'  th«  Pu^e  o 
•^  to  the  distinction  betwefn  r^^Ver  and  ^  I;^"'*'  ^ '^"^l  1  Ch.  ft4.  69^  70. 
i^^nchester  and  Milford  Sail.  Co.?  iTc^D  atn  ?T^Th  '^  r  '^^^'^'  MR-  ^« 
holder's  action  should  limit  the  t  mo  during l^iiS  th^  ^"''«'"'"* '"  *  debenture 
buainess.    Day  v.  Sykts  d,  Co.,  55  L  T  763  ""anager  is  to  continue  the 

^^i^i^ontt^^^^^  -54  of  the  Cpmpanies  Clauses 

»8  to  the  right  of  a  judgment  credXr  «7.  ^  ttatl.Co.,  3  Mac.  &  G.  at  p.  125.  And 
acquired  by  the  coJpoE„  aS  the  Mun^^p""'  *°  f-^"'""  "P°"  P'^P^^y 

the  Corporation  Act.  against  a  receive  ann^inf!!j*iu°  "^''*  °f  *  mortgagee  after 
who«  jebt  originatUVfor«  tTe  AcT  F^A^^  *''!;""  °^  ^  Judgment  creditor 
(!»•>.)  at  p.  706.  ^"'  '**  ^""^  ^-  -J^ayor  of  Gravesend,  2  Jur 

1  ?  Sr**"  ^-  ''^"^  '^^  "^  ^''•'  r'«91]  1  Ch.  133;  Whitley  v.  CA««.-,.  [,892] 

J^tX&7.St.fS^^tf  "'*  ^'  t^««^l  I  Ch.  108. 
but  turning  upon  the  words  of  thnVwl     ■     U  """^  ^  *  somewhat  simUar  point 
'f^^irBusseUy^i^  5;J°7j^--  Oau^^^nsolid^tion  Act.  an5  K 
(t)  PresU>n  y.  Corporation  of  Ze»i  IWoS.'  L  R  V  Chi'  S^P"  ^''• 
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fellowship  of  a  college  (I),  and  of  the  canonry  of  a  collegiate  church 
to  which  no  cure  of  souls  belonged,  but  only  the  duty  of  t 
certain  residence,  and  of  attendance  on  divine  service  (m) ;  th( 
duties  of  these  offices  not  being  considered  to  be  within  the  rule  ol 
public  policy  (466). 

844.  The  law  is  otherwise  where  the  payment  is  to  enable  the 
grantee  to  perform  future  duties  (n),  as  in  the  case  of  the  half-pay 
of  officers  and  others  in  the  public  service,  the  alienation  of  whox- 
stipends  would  prevent  prompt  attention  to  their  duties  when 
required  (o)  (454—5).  So  as  to  a  pension  for  the  support  of  a 
dignity,  granted  as  a  memorial  of  and  reward  for  great  public 
ser-  ice8(p) :  though  the  latter  decision  seems  to  have  turned  con- 
siderably upon  the  language  of  the  statute,  which  expressly  made 
the  receipts  of  the  grantee  and  his  successors  proper  discharjjes 
for  the  pension.  But  over  pensions  which  may  be  lawfully  assigned, 
a  receiver  will  be  appointed  (q). 

^cS'tiMr^     845.  There  cannot  be  a  receiver  of  the  profits  of   an  ecclesi- 

benefice.         astical  benefice,  because  direct  charges  upon  such  property  are 

prohibited  by  13  Eliz.  c.  20 ;   and  no  indirect  charges  thereon  by 

way  of  judgment,  under  1  &  2  Vict.  c.  110,  8.  13,  are  of  any 

force  (r)  (458). 

846.  A  receiver  or  manager  ot  mines  may  be  appointed  at 
the  instance  of  a  mortgagee  of  them,  even  although  the  busims) 
was  not  expressly  mortgaged,  because  of  the  peculiar  nature  of  the 
property ;  a  mine  being  considered  in  this  respect  to  be  in  the 
nature  of  a  trade  («).  But  a  receiver  and  manager  of  a  mine  will 
not  be  appointed  against  a  mortgagee  in  possession  on  the  ground 
of  mismanagement  by  omitting  {t)  to  lay  out  more  than  a  prudent 
owner  would  advance,  though  a  larger  expenditure  would  be  likely 
to  benefit  the  mine  (1780).  It  would  seem,  however,  that  the 
mortgagee  of  an  undivided  part  of  a  mine  might  obtain  a  receiver 
and  manager  against  the  owners  of  the  other  parts.    Anyhow,  his 

(0  Feistel  v.  King's  CoUege,  Cambridge,  10  Beav.  491. 

(m)  Orenjell  v.  Dean  and  Canons  o/  Windsor,  2  Beav.  544. 

(n)  Davis  v.  Dule  of  Marlborough,  1  Swans,  at  p.  79.  In  Palmer  x.  Taughan,  3 
Swans.  173,  the  question  was  not  decided  as  to  tho  profits  of  the  office  of  clerk  of 
the  peace ;  which,  it  was  also  argued,  is  an  office  touching  the  administration  of 
justice  within  5  &  6  Edw.  6,  c.  16. 

(o)  GrenfeU  v.  Dean  and  Canons  of  Windsor,  2  Beav.  at  p.  549. 

,{p)  Davis  V.  Duke  of  Marlborough,  1  Swans.  74. 

(?)  Heald  y.  Hay,  3  Gifi.  467. 

(r)  Hawkins  v.  Oathercale,  6  De  G.  M.  &  G.  1. 

««)  Campbell  v.  Lloyds,  etc..  Bank,  58  L.  J.  Ch.  424  ;  [1891]  1  Ch.  130  n. : 
expl.  in  Whitley  v.  Challis,  [1892]  1  Ch.  64 ;  County  of  Oloueester  Bank  v.  Sudrg, 
Merihyr,  €fc..  Cdliery  Co.,  [1S95]  1  Ck  629 ;  Peck  v.  Trinsmaran  Iron  Co.,  2  Ch.  1-. 
115.  The  appointment  has  been  made  at  the  instance  of  an  unpaid  vendor.  Boyk 
V.  Beltws  Llanwit  Colliery  Co.,  2  Ch.  D.  726. 

(0  Bowe  V.  Wood,  2  Jac.  tc,  W.  663. 
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profits  and  produce  of  realtv  in  f  "°"*'  '''"'^  *«  over  the  rentH,  •PPotoM  of 

be  authorized,  if  it  be  found  eStnt^f"  ^?  =   *°^  ^"  *'"  """^ 
the  approbation    of  the Tud«eMn   tk!   f*^^'"   *"  *«*"*  <'^*'' 
being  given  to  execute  th    Scessltstn '''*^.  '°""*'^'  P"''*^ 
.gent  to  act  (a).    As  to  prop^  t;7hTchtr'o"f  .1°  '"^""'l-  ^'"^ 
the  receiver  will  recover  nnL„ J  ^""f^ '*  o»t  of  the  jurisdiction, 

the  country  in  wh"h  ilTs  fS^^  °'  '^  ^'^^^''""^  *<>  ^^-^  '«ws  of 

appointment  of  a  peLa^f  Z  c    L^wrriir ''^^^^  ?^ 
own  agent  in  the  country  where  th*.  ^Zl '  "      *PP°'°*  ^'« 

the  case  of  an  executor  wher/h  """  "'"''*'  ^'^-    B"*  i« 

wiU    appoint  a  S^er  ,^  th«  f        "'  '^'^  ''^''"^^  '^^  '^nr^ 
sju.  J^n  E^^^^^^^^  «ban    find 

sibUity  with  respect  to  his  agent  (d).  *"  "^^^P""" 

Sub-section  (4).-^,  ^^a^  5^,  ,^  ,^  ^^^  ^^ 
Appointment  may  be  made. 

(Which  «„y  be  .ither  b.f„„TX '^°^^  7  ""i"  </) -» -• 
mn  before  appearance  o»  the  owner  o(  tlTJ  ?^!     ^"  '    "''  "~~J- 

.ppoM.n.ene  i  "^ tr^^tStr^tTr^^^^ 
(»)  Jeffreys  v.  5m,<A,  i  j«,.  4  ^  398 

«   ^J^'rr'/-  ^  *»«'•  2  Hare/aoe. 

l*i  Mercantile  Investment  and  OenernI  T^,^  n  „■ 

Agenct,  Co..  [18921  2  Ch.  303  "^  ^""'  ^°-  ""•  *'««■  ^fa<«  ?"«*«.  Loan,  and 

(a)  Hinton  v.  Ootf,'  24  1^  T  rn.   101  ^  . 

order  for  receiver  in  Englwd  of  rrii"!  V  ?*  ^°"^  ^-  <^<"^'«<.  2  Vem.  494     A«  to 

i'«fer,.2Swa„8.  325.  „.  *'  *'•  ^^ ;  4  &  5  VVJJ.  4.  c.  82;  i^^dZcaZr&V 
(»)  ««»«*  V  5m.W.  10  Hare.  App.  l«i. 
J  7—  '■  -^'^«y.  is  Ves.  91. 

/)  Jadir^tnre  Act.  1S73.  «.  25  ,«,. 
,  (»)  if««fcn  V.  Seakt,  6  Hare  «2n    '  ^^"^'^f'"'""'  ^»*  v.  Zfenw,  »  Q,.  u  375 

2  » 
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or  RIUHTS  AND   REMEDIES   OK   THE  CREDITOR.      [PART  IV. 

the  remdence  of  an  absconding  defendant  was  unknown  (i),  and 
where  he  was  out  of  the  jurisdiction  (*).  But  absence  beyond  the 
jurisdiction  is  no  lon>?er  alone  a  reason  for  appointing  a  receiver 
before  service  of  the  writ,  as  an  order  may  be  made  for  service 
abroad  (I) ;  and  upon  an  application  for  a  receiver,  before  service 
on  an  absent  defendant,  the  court  did  not  make  the  appointment 
on  the  ground  of  absence,  but  because  the  person  in  actual  posses- 
sion was  before  the  court ;  the  absent  defendant  being  one  of  two 
tenants  in  common,  the  other  of  whom  was  in  possession  of  the 
whole  of  the  rents  (m). 

If  a  defendant  have  made  an  affidavit  in  the  cause,  although  no 
formal  appearance  be  entered,  he  will  be  considered  to  have 
appeared,  for  the  purpose  of  appointing  a  receiver  (n). 

849.  A  receiver  may  be  appointed  at  the  hearing,  though  such 
relief  was  not  asked,  if  the  facts  stated  are  sufficient  to  justify  the 
appointment  (o) ;  but  before  the  Judicature  Act,  1873,  it  could  not 
be  done  on  the  defendant's  application  (p).  It  may  also  be  done 
after  judgment  (g)'  in  cases  of  urgency,  without  any  supplemental 
suit  (r) ;  as  where  a  person  not  a  party  to  a  cause  had  been  so 
long  in  possession  without  accounting,  that  there  was  danger  of  his 
acquiring  an  absolute  title  by  adverse  possession  (s) ;  or  where  the 
mortgagee  in  possession,  not  showing  clearly  that  any  thing  was 
due  upon  his  prior  mortgage  (888),  the  next  security  (being 
on  a  life  estate)  was  in  danger  of  being  lost  by  the  delay,  and 
the  possible  inability  of  the  first  mortgagee  to  refund  if  he 
should  be  ordered  to  do  so  (t),  and  a  similar  result  will  follow 
if  it  appear  that  the  circumstances  would,  at  the  hearing, 
have  entitled  the  party  to  a  receiver ;  as  if  a  balance  be  shown  to 
be  in  the  hands  of  the  mortgagee  («) ;  or  if  the  defendant,  by 
neglecting  to  bring  in  the  deeds,  has  prevented  the  plaintiff  from 

(.)  Dowling  t.  Hudson.  14  Beav.  423  ;  Pitcher  v.  HeUiar,  2  Dick.  680 ;  Magui" 
V   Atten,  1  Ba.  &  Be.  76 ;  see  Arthurs  v.  AHhurt,  1  Hog.  95. 

(t)  Tanfidd  V.  Irvine,  2  Ross.  149  ;  C<ward  v.  Ch,viu,ick,  2  R.^8.  150,  n..  634; 
OiUins  y.  Mainwaring,  9  Sim.  77  ;  see  Noad  v.  Backhouse,  2  Y.  &  Coll.  C.  C.  529. 

(J)  Drummond  v.  Drummond.  L.  R.  2  Ch.  32 ;  Judicature  Act,  1875,  Rule* 
1883,  Order.  XI. 

(m)  Holmet  v.  BeU,  2  Beav.  298. 

(n)  Vann  v.  Bamttt,  2  Bro.  C.  C.  158. 

(o)  Malcolm  v.  Montgomery,  2  Mol.  500 ;  Osborne  j.  Han'eylY^  CoU.  C  C 
116;  though  KiNDEESLKY,  V.-C.  seems  to  have  thought  otherwise:  Wrtght  t. 
Vernon.  3  Drew,  122. 

(p)  Barlow  v.  Oains.  S  Beav.  329.    But  see  Judicature  Act,  1873,  s.  .4  (i. 

(?)  See  amUh  v.  CouM,  6  Q.  B.  D.  75 ;  Anglo-Ilalian  Bank  v.  Davits,  9  th.  D. 
275 

(r)  Bmaman  v.  BtU,  14  Sim.  392 ;  Thomas  v.  Davies,  II  Beav.  29 ;  Wri<jU  r. 
Vernon,  3  Drew.  112. 

(«)  Thomas  v.  Davies.  supra. 

(«)  HiUs  V.  Moore.  15  Beav.  176. 

(u)  Att.Qen.  v.  Mayor  of  Qalway,  1  Mol.  9.5-104. 
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obtaining  the  benefit  of  a  decree  for  ««i    ^  »     « 

after  judgment,  where  no  »ub«,nucnt  TdnK  T^'  '*  '^'^'  ^I'^J*' 

recessary  for  the  protection  of  The  elt«  nrT"'*"  ''*"*  '"''^^  >'   ®*^  "^ 

Where  it  i«  other..vise  proper  trl^l.f""^''*' (^^• 
judgment,  it  may  be  made.  althougLbv  Jh  *PP?"^*'"«'»*    »fter 
consideration  (2).    (or  of   the   matS   i7  '''^ J "'^f™*"*.  further 
plaintiff  and   the  particular  dSnt  «))Tvrb  '^'"""    ^'''' 
«uch  questions  not  being  affected  h^.u  ^®®'*  ^served; 

appointment  wiU  be  made  after  forZl  "Pf  »t™«nt.  But  no 
the  mortgagor  remains  in  00^^110^^^^^^^  !^'"^«'  ''^■^'"  '^''-« 
proper  form  of  conveyance^ft)  '^        settlement  of  the 

It  has  been  held  in  Ireland    th  f 
confesso,  the  application  for  a  re-eiver  ^Tl  u   "*'"""  **''«"  ^^'« 
affidavit  as  to  the  sum  due  for  nri^     ?^^  ^  supported  by  an 

ail  M  allowances,  a^nd  ttt  1       Sitrn:'  ''''  ^°^^'  '^^' 

""""'  "  "1  possession  (c). 


wh!rmiVUlf:r  est;  int^  ^^^^^T  ^^''"^^  ^"  -  -t 
the  court.  Therefore  he  ctn  J  ofC'  "'''""J  *^^  ^'*-*-»  "^ 
contracts  relating  to  the  pro^  If  LT  """'^f'^  «»*«^  '«*« 
as  agent  of  either  party  so  as  to  binrl  II  !  '°'  ''^  '"  "°*  acting 

liable  (e?).  Neithef  can  a  roce.Ver  L^^"''  '"^^t^^^^^^Y  Personally" 
and  if  there  be  two  received!  ^  S  "^"  ^""^  ejectment  (e) 
the  court,  one  of  theZ^  not'to'tif  ""'"  '^'  ^"'^^'^  ^^ 
other;  b«t  he.  or  those  at  SosTl  l^A  ^"''"^"''^  *^"°«t  the 
«eek  the  directions  of  the  co^7/P°''  ^'  ''''  «PP°'"ted.  should 

^.'i'::s7f  rt^^^^^^^^^^     -^  ^-.^t  agamst 

especially  if  they  arise  out  Tf  al^s  imn  *  '^T'V^  '^'  ^«"^*  ' 
of  his  owi,  authority  •  and  if  h«  u^'^'P''^^  ^"""^  ^^  ^'^^  receiver 
aliowed  the  costs  of's'uch  acl/s  ('t  Tt'ft"^'  '^  ^"  "^*  ^« 
putting  the  estate  to  the  exoenL  n  in        .       ^^  '"""'''^  "''t^out 


Cannot  in 
general  incur 
expenw  or 
liability 
without 
■•notion  of 
court 


*    "'•a*  V.  £«^,  38  Oh.  D.  197  iV  p     *'  ^-  ^"^"'  "^  ^tk-  689. 

'^)  'S'nn  V.  W  i^Ltli"  ri:;  'c '/?  ^-  ^'^''  f '««^1  1  Q-  B^m  '"• 
«/  >  »afri  V.  5k./<,  6  Haro   3M 

If/  S!'?'"  ^-  ^'^'^*«'»>  2  Ph.  ''OO  ^''^  *"^^  ^-  ^''*°'''  ^  Sim.  629. 

(*)  ^«-0e„.  V.  F.^'«.r,  ll'v^'e^. ''  ''"^'  "  ^''"*'  ^  ^^  •^"»-  139. 
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0¥  RIGHTS   AND   RRMEDIRH  OF  THK   CRKDITOR.      [PART  IV. 

of  the  court,  or  at  lesHt  not  at  the  discretion  of  the  receiver  (/). 
Greater  power  wan,  however,  always  niven  to  mana){erH  of  We«t  India 
eHtaten,  which  otherwise  would  be  ruined  by  the  expense  of  remittini;; 
part  of  the  produce  which  mi>{ht  in  the  first  instance  bo  properly 
applied  there  (m)  (226).  Subsequently  the  course,  both  as  to 
receivers  and  committees  of  lunatics,  was  to  direct  an  inquiry  into 
the  circumstances  of  the  expenditure,  and  whether  it  was  for  the 
benefit  of  the  estate  and  of  the  parties  interested  therein  ;  and  if  it 
was  found  to  have  been  so  (or  it  seems  if  the  truatees  of  or  persons 
entitled  to  the  estate  had  directed  the  expenditure)  the  amount  w&h 
allowed  to  the  receiver  (n).  At  present  all  such  matters  are  con- 
sidered in  the  judge's  chambers,  and  the  necessary  expenditure  io 
authorized  there.  A  receiver  beinf{  an  officer  of  the  court  appointed 
on  behalf  of  all  parties  the  person  at  whose  instance  he  is  appointed 
is  not  (in  the  absence  of  express  undertaking)  liable  for  his  debts  (o). 

852.  In  case  of  emergency,  where  it  is  necessary  for  the  preserva- 
tion of  the  property,  the  court  has  jurisdiction  to  authorize  a  receiver 
to  raise  money  by  mortgage  of  'he  property,  even  where  all  parties 
are  not  before  the  court,  as  in  the  case  of  a  debenture  holder's 
action  (p).  But  although  the  court  has  jurisdiction  by  this  or  other 
means  to  authorize  expenditure  for  preventing  the  property  beins 
deteriorated  (ex.  gr.  for  keeping  on  a  business  as  a  going  concern), 
yet  where  all  parties  interested  are  not  before  the  court  it  will 
not  do  so,  unless  the  expenditure  is  very  urgent  and  not  merely 
speculative  (q). 

853.  It  seems  (r)  that  the  receiver  may  distrain,  at  his  own 
discretion,  for  rent  which  has  accrued  within  the  year ;  but  if  more 
than  a  year's  rent  be  behind,  the  order  of  the  court  should  be 
obtained.  It  appears  to  have  been  a  constant  practice  of  receivers 
to  come  to  the  court,  in  all  cases,  on  the  ground  that  the  distress 
must  be  in  the  name  of  the  owner  of  the  legal  estate  ;  but  this  was 
said  by  Lord  Hardwicke  (»)  to  bo  unnecessary  and  inconvenient, 
because  the  tenant  has  an  opportunity  of  removing  his  goods ;  and 
the  court  does  not  make  an  immediate  order,  but  allows  a  future 
day  ;  if,  however,  the  legal  right  be  doubtful,  it  would  be  propr  to 

(J)  Blunt  y.  CUtheroe,  6  Ves.  799. 

(m)  Morris  v.  Elme,  1  Ves.  Jun.  139. 

(n)  Blunt  V.  CUtheroe,  6  Ves.  799  ;  AU.-Oen.  v.  Vigor,  11  Ves.  563 ;  Temp(.4  v. 
Ord,  2  Mer.  65  ;  Re  Graham,  Graham  v.  Noakes,  [1895]  1  t'h.  66.  Aa  to  committees, 
Exp.  Marion,  11  Ves.  397  ;   Ex-p.  Hilbert,  11  \'e».  397. 

(o)  See  Gosling  v.  Oaakell,  [1897]  A.  C.  575;  where,  howcvt-r,  the  receiver  nt 
appointed  by  the  mortgagees. 

(p)  Greenwood  v.  Algesiras  {Gibraltar)  Sail.  Co.,  [1894]  2  Ch.  205. 

(g)  Securities  and  Properties  Corporation  v.  Brighton  Alhambra,  62  L.  J.  Ch.  586; 
68  L.  T.  249. 

( r)  Brandon  v.  Brandon,  6  Mad.  473. 

(«)  Pitt  V.  Snowdtn,  3  Atk.  750 ;  see  Mitehel  v.  Duke  of  Manchester,  2  Drek. 
787.  Order  for  tenant  who  had  not  attorned  to  pay  arrears  and  costs.  {Uohtm  i. 
Sheru-ood,  19  Beav.  675.) 
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motion  wilJ  be  ordered  to  ntand  over    „  i  \he  J       T'^y^'"''  '^^ 
The  c<mtH  are  not  uiven  awainn   ZtT.  T  ^^'  '^"  *"•"'• 

presumed  that  they  wo^  t       ;ct:d  ^'r^' V'"' '"' '^  " 
oppoHition  were  made  to  the  moSn  (^    T^Tll      ""  ""P"''"' 

of  his  ,    erefit.    But  tho  Pnm»,„„  i-     5*^7'"«  ^"a»  •«  the  nature  givo  it  to 
shall  attorn,  the  cou  t  treatsTe  .^  '"'^'  '^'''  '^'  ^^'"^"^"^  ""'"'• 

and  the  course  iZJTtk^:  l^'ZZT"'''''^  T  '^  *""*"*  ^^>  ' 
be  allowed  to  stand  ovir  th.?h  ^  7"'  *"^  ''"''  '""*'""  ^'" 
he  be  a  tenant  or  not     But  un.      T^.  ""^T  '^'^  ^•^"'•^  ^^ether 

ordinary  process  of  the  coTr^^^^  vT^ ^^  T  '"*"  T'*"''"^  ''^  *^" 
and  refusafto  Xv    urorr'TT'"'^.^  "P""  P^""'  «^  ^«™«"d 

/        receiver  (c).     Where  the  order  directs  him  to  atlorn 

(r)  £t«n«  V.  Mathifu.  3  Jur.  (s  s  )  793 
Ri^ite"^.:;  {^^,^'  ^''P<\J  Sim.  401  :    Oreen  v.  f7.«,    ,  sim   3S4      x 
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^«wv»^   at  a  rent,  or  at  a  rent  to  be  fixed  in  chambers,  the  liability  com- 
mences  from  the  date  of  the  order  {d). 

855.  Directions  for  the  receiver  to  manage  set  and  let,  are  not 
now  inserted  in  the  order  of  appointmert,  the  judges  having  powor 
to  give  the  necessary  directions  in  chambers. 

The  receiver  oUght  not  to  let  without  the  approbation  of  the 
court  (/),  even,  it  would  seem,  for  a  single  year  (^r) ;  but  it  appears 
that  he  may  give  a  good  notice  to  quit  to  a  tenant  from  year  to 
year  (h) ;  for  a  tenart  having  held  over  after  such  a  notice,  the 
Court  of  Chancery  gave  the  receiver  leave  to  sue  for  double  rent. 

He  should  apply  for  liberty  to  let  the  estate  before  the  old  lease 
expires ;  and  although  if  he  neglect  to  do  so,  he  will  be  at  liberty 
to  make  what  he  can  of  the  estate  during  the  current  year,  he  will 
be  visited  with  any  loss  which  may  arise  (i). 

To  avoid  the  necessity  for  constant  applications  to  the  court,  for 
permission  to  let  a  colonial  estate,  an  inquiry  may  be  directed  beyond 
what  term  the  receiver  shall  not  be  permitted  to  let  (k). 

856.  A  motion  to  restrain  a  receiver  from  doing  acts  not  witliiu 
his  authority,  will  be  dismissed  with  costs  if  made  by  persons  who 
are  strangers  to  the  action  (l) ;  ex.  gr.,  by  tenants  of  the  estate. 
Nor  can  a  stranger  to  an  action  generally  obtain,  on  motion  or 
petition,  payment  of  money  in  the  hands  of  the  receiver,  althouf;h 
it  may  be  justly  due  to  him,  and  the  receiver  may  have  funds  in 
hand  applicable  to  payment  (w).  Such  an  order  has,  however,  been 
made  for  payment  of  the  profits  of  an  estate  upon  which  the  receiver 
had  entered  without  authority  (n) ;  on  the  ground  that  the  court 
will  not  study  the  form  of  doing  justice,  in  a  matter  arising  out  of  a 
possession  'aeld  by  itself.  As  in  like  manner,  if  a  person  have 
entered  into  an  agreement  with  the  court,  it  will  use  a  summary 
remedy  against  him  ;  and  has,  therefore,  restrained  on  motion  (o) 
a  tenant,  to  whom  the  receiver  had  let  the  estate  from  year  to  year, 
from  carrying  off  crops  contrary  to  the  custom  of  the  country,  thouf^h 
the  tenant  was  no  party  to  the  suit. 


{d)  Be  BurcknaU,  Walker  v.  Burthnatt,  11893]  W.  N.  171 ;  Uoyd  v.  Mawit,  2 
Myl.  ft  Cr.  487. 

( / )  Morris  v.  Elme,  1  Ves.  Jun.  139  ;  Sinaby  v.  Dickon,  6  Sim.  629. 

(a)  Wj/wte  V.  Lord  Neuhorovgh,  1  Ves.  Jun.  16- . 

(A)  See  WOkintor,  v.  CoUey,  Burr.  2694 ;  Doe  v.  Read,  12  East,  57. 

(i)  WiUeina  v.  Lynch,  2  MoL  499. 

(*) ▼.  LindMy,  15  Ves.  91. 

({)  Wynn  v.  Lord  Newborougk,  3  Bro.  C.  C.  87. 

(m)  Weutell  v.  Letlie,  15  Sim.  453,  n. ;  BroekUbank  v.  EaH  London  Bail.  Co.,  12 
Ch.  D.  839. 

(»)  Xtate  V.  Pink,  lo  Sim.  450 ;  affirmed  3  Mao.  &  G.  476. 

(o)  Wallon  V.  Johnton,  15  Sim.  352 ;  and  see  Catamajor  t.  Strode,  I  Sim.  k  St  381. 
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867.  If  the  tenant  for  lifo  n(  a  n.»^  j 
lease,  exercise  the  poZtl^,!"r^^^"f  f  ***^'  ^'^'^  P°^"  ^^  ^""^P"^ 
of  a  receiver,  the  C  T^Zl  T^  "'*"'  *^«  appointment  867-860 
brancersintheestatTteiirr    '''^'  *'  *«'*'"«*  P"°^  incum- W  by 

and.  as  such,  arlt^;,:^  troUctr  ^T  ^^dT  ^'^  '^^^'^^  ^  ^^^ 
be  ordered  to  let  the  estate  wJf  i.    !  ,         ""^  *^®  receiver  may  appointment 

their  lessor,  and  to  b" , '^ectm^*  *«  tteir  rights  against  »'  -*- 

resistance  to  the  new  ufinT;)"'"'  "^'""'^^  *^^'™  ^^  «-«  «f  their 

the  state  of  the  property  (q).  ^  ^''^  '^''^'^"  *"  "»«P««t 

of  money  to  be  ZToZt^^^    he  eXrr ''^  f  ."'^'^  ^  '^"^  "S  '° 
receiver's  ri«ht  to  collect  it  f«)    '^J^^^^^^^^y  not  dispute  the.nvar. 

already  separated  from  The  esll  .K  f"^""'  ^'^'^''  ^''«  ^^^^ 
.one/  dL  not  beZ^trt^tref  "Jlrfc^rre  ^"" 
manager  was  appointed  of  a  V  ost  India  estate  J^fhir  T  * 
receive  and  ^omit  the  rents  and  produce     ho  oo^  *"'"''  *" 

ordered  to       y  into  court  fJ,«  T   i  <^onsignee8  were  not 

produce  of  the  eltTte  wMoh  \  T?  ™°""^'  ""■''•'^^'  ^^'n  *'»« 
Lrtgagor  to  the  eo^si  :'  butht"  T.'""'  *"'  ^^"^^  ^'^  «'« 
at  the  date  of  the  orj  r^  Ndttr  In  T  ''"  '""T'^  ^^  '^'"^ 
a  person  who.  beingfn'posf  ^nTtlttir Z  bitT  T 
pay  an  occupation  rent,  in  respect  of  anv  periS  r^n^  ?''?  '" 
from  the  date  of  which  only  his  tenancv7nHT^K^rr  '"'''  °"^"'"  = 
rent  commences  (t).         ^  ^  *"'*  '"'^•^^^  *°  P*y°»«nt  of 

mt!5!j'::hS:r:ntTesl!?Zotr  *'^  'f"'^''  ''-'—-* 
it  is  sufhcient  if  he  swelr'lhatte  hTd'thril;:^ LT  '  ^  -"-« 
tenants,  and  that  he  believes  it  (u\     tL  •  !  "^^""**>°n  ^om  the  ho  m.y  be 

-  .  ,     .  „  tli«inwg»l  ol 

P   iorrf  i^a^/Jrfrf  ^.  ffam.tem.  2  Soh.  &  Lef   '»8  foredcuro 

(?)  fioy/w«  V.  Baylies,  1  CoU.  C   C  637  "  •"'*• 

(«!  Anon..  2  Mui.  Z:  /'   ^  ^   ^^'^*-.  2  M>L  &  Cr.  4«7. 

b«n  m«und«,tood  by  the  report,  in  iLyXj  x«vj  *'"'  ^'■''^-  •«"»  »«  '«^"' 
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OF  RIGHTS   AND   REMEDIES  OF  THE  CREDITOR.      [PART  IV. 

on  the  dismissal  of  the  suit.  And  the  order  for  payment  may  be 
made  on  motion  after  the  suit  is  out  of  court  by  the  dismissal  (z). 
If  incumbrancers  come  in  for  examination  jtro  interesse  suo,  and 
obtain  a  certificate  that  they  are  prior  mortgagees,  they  are  entitled 
to  have  possession  from  the  sequestrators ;  and  to  have  the  rents 
and  profits,  which  have  been  received  by  the  latter,  applied  in 
payment  of  their  mortgage  debt,  after  paying  the  sequestrator's 
costs,  and  the  costs  of  the  application  (a). 

861.  The  court  will  not  direct  the  receiver  of  an  infant's  estate 
to  keep  down  the  interest  of  mortgages  until  the  mortgages  have 
been  established,  because  this  would  be  to  assume  that  the  debta 
were  due  (b). 

Sub-section  {6).— Of  the  Receiver's  Right  to  apply  to  the  Court. 

862.  It  has  been  laid  down  that,  except  in  case  of  necessity, 
the  receiver  ought  not  to  present  a  petition  (c),  or  to  be  a  co-peti- 
tioner (d),  or  to  originate  any  other  proceeding  in  a  cause.  If  an 
application  to  the  court  become  necessary,  the  receiver  should 
apply  to  the  plaintiff,  or  probably  to  any  other  party  to  the  suit  at 
whose  instance  he  may  have  been  appointed ;  and  if,  after  he  had 
done  so,  no  application  be  made,  or  no  proper  means  be  taken  to 
relieve  the  receiver  from  his  difficulty,  he  may  apply  himself,  and 
will  then  be  entitled  to  his  costs.  There  are,  however,  cases  in 
which  receivers  have  applied  to  the  court  without  any  objection 
being  raised  (e). 

But  if  a  party  to  the  cause  be  appointed  a  receiver,  he  does  not 
lose  his  privileges  as  a  party,  and  may  apply  to  the  court  as  if  he 
did  not  hold  the  office  (/).  And  in  some  cases  it  is  necessary  that 
he  should  join  in  the  proceeding.  Thus,  if  the  receiver  pay  money 
in  his  hands  to  the  solicitors  of  the  plaintiffs,  who  are  also  his  own 
solicitors,  without  precise  instructions  as  to  the  application  of  the 
moneys,  the  money  is  considered  to  be  paid  to  them  as  the  solicitors 

oSnAiimi  St.  "  ''^'  ''  '"^-  ^'  '-«»-*>«>  «'  "oare.  Hear.  v. 

,  <"'.  ^2"^  ^-  ^  ^  ^^-  2''  •"''  '•»""  °*  O't'e':  TiUham  v.  Parker,  1  Jur. 
i^S'i.'^oi  *°»  T  ^«.-0e».  V.  Coventry,  1  P.  Wins.  308.  309 ;  Rmcky  v.  RMey, 
»,.,.?      '  **   .2^'  *°"''''  "■  ^^*'  '^P^"'  "l".  from  Dtlany  v.  Man-^'U,  1  Hog. 

(6)  Anon.,  6  Mad.  9. 

(c)  Ireland  y.Sade  7  Beav.  35 ;  Parker  v.  Dunn,  8  Beav.  497.  And  m«  F.xp. 
^iCTi€,  Be  MaUby,  10  Ch.  D.  497,  as  to  duty  of  a  receiver  in  banlmiptcy  or  liqui- 

((f)  Murray  v.  Earl  oj  Scarborough,  Rolls,  Nov.  17th,  18S5. 

(e)  See  MxW,j.Fry  G.  Coop.  107.  before  Lord  Eldon  ;    Wkkens  v.  Towiuker^, 

R'"*  *  MvL  361.  before  Lord  Lvsi^nnR^r  ;  though  it  w«  only  before  the  hcanng 
and  not  at  the  prraentmg  of  the  petition,  that  hio  character  of  receiver  was  complete. 
Shaw  V.  Rhode*,  2  Russ.  539. 

(/)  ScoU  V.  Plotei,  2  Ph.  229. 
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CHAP.  VI.]  OF  THE   RECEIVER'S  POSSESSION, 

of  the  receiver  and  not  of  the  niai'nfi'flf  •  »«.i  n. 

Sub-section  (7).-0fthe  Receiver's  Possession 


863. 


,  f       OO.U11  ^^;,  euner  airectly,  by  suing  out  execution   anrl  contempt  of 
Kt.  sen  (o).    Even  .  libel  on  the  business  carried  on  bv  a  nLiv,r 

^nmbraneer  may  e«mse  hi,  right,  without  the  TeL  „,T 

884.  Whether  the  claimant  knew  nr  n«f  ^.*  *i, 
.  receiver,  or  however  clear  may  be'  hL  til  h      •^.T'^*"'"*  ""^  T""^ 
from  prosecuting  his  claim  if  he  have  Sot  Sob  jl'^r  "1  — "' 

^ZI^Ha^^  '^  -"^'-^  P-r ; wittttel^^.^^^^^^ 
he  may  be  obliged  to  discontmue  them,  and  with  leave  of  the  court  r"*""' 
to  commence  de  novo  (t).    Even  where  there  is  a  receiver  WW       "• 

olcopyholds,  the  lord  may  be  restrained  from  an  unauthorized 

(?)  CAoter  V.  Jfocfean,  1  Jur.  (k.s  )  175 

(*)  Sussdl  y  EoH  Anglian  Bail.  Co..  3  Mac.  &  U.  IW 

t  TV'lT^  "^  Birkenhead  Docks,  20  Beav.  332. 

(/)  Angel  v.  Smith,  9  Vea.  335 ;  Anon    6  \1  'isn^p    i  r 

(«)  Hawkins  V.  Oa<Ae,«ofel6  lT,  ^  ^es.  287 ;  £tWyn  v.  i>„,>.  3  Hare,  472. 

T.  L.  R  589.  '       ^'  "•  ***  •  »^*«*«W  v.  Hhropshirc  HaiUays  Co.,  9 

(9)  r*om<M  V.  BrigMoekt,  4  Ruaa.  64 

CMlSfni?'^:  3^"'  ""  ^-  ^-  °-  ^'  ^'^  =  ^"^'^  V.  Soua  Meiropoiilan  Bre^ng 
{sj  Eveljfn  V.  ietoia,  3  Hare   472  n\   r  nr     . 

(-)  *«/v»  V.  Leu,:.  3  W.  1?2  ^^  ^"  '^^  '^''"'^'  *  «'^-  2»«- 

B.!^.Sr^„:;,5:si  ct'Ka^42.*'''  '"'^  ^  ^""^  ^-  «^''-^*  »"- 


s-';^«-- 
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OF   RIGHT8  AND  REMEDIES  OF  THE   CREDITOR.     [PART  IV. 

886.  The  order  of  appointment  must  be  so  distinct  on  the  face 
of  it,  that  it  may  be  known  of  what  property  the  receiver  is  in 
possession.    Hence,  where  a  receiver  was  appointed (y)  of  "the 
incomes  of  the  outstanding  property  in  the  pleadings  mentioned." 
under  which  order  the  receiver  entered  into,  and  remained,  in 
possession  of  the  real  estate  for  several  years,  and  the  tenants 
attorned  to  him  ;   an  application  to  restrain  the  legal  owner  from 
proceeding  against  the  tenants,  without  the  leave  of  the  court,  was 
refused  with  costs.    The  appointment  should  be  over  the  rents  of 
the  particular  property,  and  should  be  followed  by  a  direction  to 
the  owner  to  deliver  possession,  or  that  the  tenants  should  attorn  (z). 
888.  There  appears  to  be  no  direct  authority  for  the  committal 
of  a  sheriff  for  the  act  of  his  undersheriff,  in  seizing  property  which 
was  in  the  possession  of  a  receiver  under  the  court,  where  the  pro- 
ceeding cannot  be  inferred  to  be  the  sheriil's  personal  act.    But  it 
is  said,  that  in  case  of  necessity,  as  where  the  public  safety  requires 
it,  the  sheriff  himself  may  be  committed.    In  the  case  cited  (a), 
the  sheriff  and  undersheriff  having  submitted,  were  ordered  on 
appeal  to  withdraw*,  and  to  pay  the  costs  and  expenses  of  the  seizure, 
and  of  the  application  against  them  in  the  court  below. 

The  sheriff  will  also  be  restrained,  if  necessary,  from  compelling 
the  receiver  to  interplead,  and  will  be  ordered  to  pay  the  costs 
of  proceedings  taken  for  that  purpose ;  and  if  the  execution  creditor 
be  before  the  court,  he  will  be  restrained  from  proceeding  against 
the  sheriff  in  relation  to  the  property  seized  by  the  latter,  or  any 
other  property  in  the  receiver's  possession.  If  the  execution 
creditor  be  not  before  the  court  this  cannot  be  done,  but  the  sheriff 
can  come  to  the  court  for  protection  if  necessary. 

And  that  the  execution  creditor  may  not  suffer  loss  by  the  receiver's 
possession  (in  case  it  shall  appear  in  proceedings  taken  by  the 
creditor,  that  his  right  ought  not  to  have  been  interfered  with  by 
such  possession),  the  receiver  may  be  ordered  (6)  to  retain  within 
the  bailiwick ,  for  fourteen  days,  goods,  chattels,  and  effects  equal 
in  value  to  those  seized  by  the  sheriff,  not  exceeding  what  would  be 
necessary  to  satisfy  the  levy  in  the  writ  oi  fieri  facias  ;  such  value, 
if  necessary,  to  be  settled  in  the  judge's  chambers. 

867.  The  court  uses  its  powers  of  committal  sparingly,  and  only 
when  it  is  necessary  to  vindicate  its  authority ;  and  will  not  sanction 
a  motion  to  commit  a  person  for  disturbing  a  receiver's  possession, 
when  it  is  made  long  after  the  act  complained  of,  and  not  for  the 
protection  of  the  receiver's  possession,  but  to  compel  payment  of 

(y)  Crow  V.  Wood,  13  Beav.  271. 

(i)  See  Oriffith  v.  Oriffith,  2  Veu.  Sen.  400 ;   DavU  v.  Dvkt  oj  ifarlboroHgl,  i 
fiMar.=.  »t.  p.  lie ;   Mfi-:-i!f€  v.  Fuhtfivft.  2  Vcs.  &  B.  at  p.  207. 
(a)  RutteU  v.  Eati  Anglian  Rail.  Co.,  3  Mao.  &  O.  104. 
(6)  Id. 


■ywn^^mw^: 
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CHAP.  IV.J        OP  THE   receiver's   POSSESSION. 

his  expenses  after  the  question  relating  to  the  possession  is  a«Hlp,? 

sequestrator,  to  bring  an  action,  or  to  come  in  anTkl         ^^^  >««>ckim8 
pro  interesse  suo  ;  or  an  innn.Vv  ^»,,  jT^    T  J  ^  examined  adversely  to 

*  «=  "" .  or  an  inquiry  may  be  directed  as  to  the  claimant's  ™**'«  ^ 

interest  m  the  property  (e).    And  if  he  have  already  brouX  1  "=''""  ^- "'* 
acion,  or  have  otherwise  interfered  with  the  reS's  jZetio^ 
without  leave  of  the  court,  the  order  which  restrains  these  aX^ 
ak,  give  hun  leave,  or  direct  him  to  be  examined  pro^Te7^ 

tf;^:]f;.  -^  ^^^'  '^-^  -  ^^^^  ■^l.zz.z^ 

2l'  *5f.P|'^^''"!»'-  ^^^  of  proceeding  is  in  the  discretion  of  the 
court,  which  considers  in  what  manner  the  right  can  hJitJ^ 

M  ;W  r  f :'  '  ^'  ""  ^"^«-^'  ^-^  thftroUn  it^ue  (^' 

But  where  the  facte  are  not  disputed,  and  there  is  only  a  quest^n 

f  law,  which  may  be  fitly  decided  in  court,  and  no  further  materials 

are  necessary  to  enable  the  court  to  form  its  judgmenron  the 

^ot  be  compelled  to  commence  an  action  or  to  come Tfor  e^mina 
^^WOXfUeresse^^h).    Thus  leave  has  been  g^ten(rarthe 

StohavTh  '^'"^°'^-  Whereitwasheldthatnoreceiver 
ought  to  have  been  appomted.  leave  was  given  (k)  at  the  same  time 
to  he  execution  creditor  to  levy,  notwithstanding  the  ap^m^^^^ 
And  It  seems  that  in  a  difficult  case  (to  give  time  for  aCpS  ' 
the  execution  creditor  will  have  leave  I  le^.  at  the  expLTi^of 

(c)  Ward  V.  Swift,  6  Hare,  309. 

(i)  BtU  V.  Sptrtman,  Sel.  Ca.  in  Ch.  59 

«  Clj.  D.  402 ;  Lane  v.  Ca^-fioifs^':  4lf  ^"^  ^'""^-  *"»  *  ^"^-. 
/)  yo*»«  V.  Olaughtm,  Jac.  573. 

ciwSir&Srue^i^'  '  ?TI,*''V  '^'"«  "><1  "^^^"^  of  the  other  oaee. 

!  I^'ir^  ^J-  ^«-««'-  V.  Co„„ft.,  ,  P,  wma.  30.R ;   Di^  ,.  5;„iai, 
(•)  OoocA  y.  Haworth.  3  Beav.  428. 
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JgB*|J*  a  certain  period,  the  debtor  undertaking  in  the  meantime  to  kec, 
sufficient  property  within  the  bailiwick  to  answer  the  demand  •  ol 
It  will  be  ordered,  that  the  petitioners  may  levy,  unless  the  amount 
of  the  demand  be  paid  into  the  bank  to  the  credit  of  the  cause 
within  a  week  from  the  service  of  the  order  ;  the  money  to  remain 
m  the  bank  subject  to  the  order  of  the  court,  and  the  receiver  to 
be  at  liberty  to  pay  it  in  (I). 

Where  the  prior  incumbrancer  had  been  guilty  of  delay  in  pursuini; 
his  own  remedies,  the  court  refused  his  application,  that  the  receiver 
who  had  been  appointed  at  the  instance  of  the  puisne  mortgagee 
should  apply  the  rents  according  to  the  priorities ;  but  leave  wai 
fpvon  to  bring  ejectment.  The  ground  of  this  decision  was,  that 
the  prior  mortgagee  had  no  right  to  that  relief  on  petition  which  he 
had  sought  but  had  not  followed  up  by  another  proceeding.  But 
no  costs  were  given  against  the  prior  incumbrancer  (m). 

869.  The  application  for  leave  to  proceed  notwithstanding  the 
receiver's  possession,  or  to  come  in  for  examination  pro  inkrem 
«uo,  may  be  made  on  summons,  by  motion,  or  on  petition  (n); 
but  is  commonly  made  by  motion  in  the  Chancery  Division  or  by 
summons  in  the  King's  Bench  Division,  and  is  usually  framed 
in  the  alternative— that  the  receiver  may  pay  the  amount  of  the 
claimant's  demand,  or  that  the  latter  may  be  allowed  to  proceed. 

{1}  Id. 

(m)  Brookt  y.  Oreathed,  I  J»o.  ft  W.  178. 

,  ^  ^y^  ""■  »!L**'  "X**-  ^ '  ^'*°»  ^-  *"•**•  >  SwanB.  467  ;  Oooch  v.  flaiwrtV 
i       «•  ^  L.,y-  ^«7««*  '"«'  Birmingham  Canal  Navigation  Co.,  K»y,  142; 

*ir?«  ^'^ "*"«''""' *••'■  ^''' 3 **•«•  *  O-  at  p.  126 ;  Brook,  v.  Owiiv/l  J«. 
ofc  W.  170. 


How  appli- 
oation  for 
leave  made. 


CHAPTER  VII. 

^  Jf  «5»^<*»toP'8  right  to  the  possession  of  the 

U^S"^;  P^P^'^y.  and  thTeSSst  of  su?h 
PiCht  on  the  position  of  the  Mort^gSp  and 

Saetlon  L— Of  the  Mor 


8UB..KT.  (1).-0f  TH>  EWKT  O.  TH.  MOBTOAOEli's 
BIOHT  IH  BSLATION  TO  UNANCIBS 
^""D      BMOBM       TU      MOKTOAOB 

(2).— Of  thb  nncT  o»  thi  mobtoaom's 

BIOHT  WHKBK  THB  MOBTOAOOB  BIMAIMS 
IN  PO881SSI0N  WITHOUT  BXPBM8  PBO- 
TIMIOM 

»         (3).— Of  thh  XFracT  of  thb  mobtoaobb's 

BIOHT     IH     EBLATIOK     TO     TMIANCIBS 
CBKATEO    AFTBB   THB    MOBTOAOB    AND 
BBFOBB  JaKUABY    UT,    1882   . . 
„  (4).— Of    THB    XFFICT    OF    THB    MOBTOAOBB's 

BIOHT  IK  BBLATIOK  TO  TXNARCIBS 
CBBATBD    AFTBB   THB    MOBTOAOB    ASD 

siMCB  Decbmbbb  3l8T,  1881 

"•"^MSrlbT^SSS^J  '"^''\^  P«>»««lon  Of 

8UB.8BOT.  (1)._0f    THB    BFFBCT    OF    THI    MOBwiAOBB's 
BIOHT    OH    MOBTOAOOB    AND    PBB80H8 

CLAntaa  thbouor  him 

»  (2).— Of  THB  PBBSBBVATIOH  and  U8BB  OF  THB 

FLBDOID  OB  MOBTOAOBD  CHATTKLS 


PABAOBAPB 

870-908 
873-876 

877-891 

892-905 

906-908 
909-924 

909-914 
916-924 


Section  I. 

Of  the  Moptsrasree's  rigfht  to  Possession  of 
Immovable  Ppopepty. 

'■"fei/f^  "^  '^:^  "^r^  "-V  ^  ••'-0  vo».»»»i^ 

'  it!!!iT^*L^  "-^  possession  against  persons  in  possession  ' 
"Ugagor  cannot  stt  up  jua  twth 

Sub-section  (1)._0/  ^  effect  of  the  Mortgagee's  right  in  relation 
to  Tenancies  previous  to  the  Mortgage, 
ilortgagte  entiOed  to  demand  renU     .. 

V'^il  Mortgage.  inUr^n^  «^j«.^  r^ini all  righU  of  u'ndlofd  '  "     Vll 

j/f^rrMKe  to  tenant  mortgaget  has  oUrigMs  of  landlord    ..  "     «7k 

«*^oifMrHishtd  house  apportionabU           ..         ..                    "*  '•     J^J 


870 
871 
872 


^t'>-: 


■iSCi*r=.-" 
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Par^t^    SuB-8Eonoy  (2).-^/  the  effect  of  the  Mortgagee',  right  ^here  < 

Mortgagor  remairu  in  poatettion. 


Mortgagee  in 
absence  of 
contrary 
agreement 
may  enter 
into 

posaeBsion 
ilnniL-tiiatciy. 


Mortgagor  on/y  htM»  during  mortgagu't  pUasMrt 
^ortWor  not  Unant  at  wO!  ynlhin  StatuU  of  lAmitatum,  '. '. 

fer1S2X«'^?![]K;!'"''''^/T  "•"''Wor'*  continued  ^o„euU>n 
jor  term  certain  then  is  an  implitd  tenant  rvmaetnon 

^^VrtM  Unanej,  ineoniitUnt  with  mortgage  not  aOmetd 

W'^t'^neytxirta  mortgagor  may  he  mtmnmritg  evicted 

fvht  of  distreee  where  mortgagor  attorns  tenant  to  mortgagee 
In  attommeyUs  rent  mutt  be  reasonable 

^^^nenU  in  mortgages  since  1818  are  bilU  of  sale 

"^'^'f'nay  created,  mortgagee  may  sliU  evict  qn^  mortgage,      " 
l'^'<'lf  not  created  by  mere  power  o/distrusMint^esT^ 
*«en««Mm  of  yearly  rent  wiU  not  necessarily  create  yearly  tenancy  ' 

^^^^nancy  created  it  survives  far  benefit  of  mortgagJsdevZ 
Separate  attornments  by  several  UnanU  in  common^  ^^^ 
iiow  Unaney  of  mortgagor  determined 

Appti^ion  of  County  Court  AeU  to  ejectment  of  mortgagors 


TJtMAatJi 

87 


87J 

87( 
880 
881 
882 
883 
884 
885 
886 
887 


890 
89] 


Sub-section  (3).-0f  ^  effect  of  the  Mortgagee',  right  in  relation 
^J^enanc^es  created  after  the  security  and  befor;  January  1^ 

^iZu!l£i:;^fS^'^T^:'^'-^^'^^^        ■•  !^ 

Mortgagee  cannot  c     m  mesne  prcfits  ■  ■    "'"' 

^»^  of  mortgagu  recognizing  ouupier  as  his  Unant 

Mortgagee  cannot  distrain  until  tenant  has  attorned  

Lease  contemporaneous  with  mortgage 

Vntil  mortgagee  intervenes  the  tenancy  is  good 

iiortgagor's  interest  as  landlord  passes  to  his  heir 

Pj^Pf*^  by  tenant  who  has  had  to  pay  rent  to  mortgagee 

7«rk2[^f7^  "  '^rr*  T*"^  ""^  t*^^  inapplicabh  to  action 
for  breach  of  covenant  after  determination  of  lease     "*'*^'« '"  "«•«• 

^o^or^  power  to  lease  may  let  to  trustu  for  himself 

Prtor  to  lS82mortgagu  could  not  lease  property 

^^'  ^h  fnortgagee  is  confirmed  landlord  U  otener  t^lLdr^MiJ ' 
Effect  of  a  joint  Uase  by  both owner  ,^  legal  reversu>n 


894 
896 
896 
897 


900 

901 
902 
903 
904 
906 


SUB-SBOTION  (i).-Ofthe  eff^  of  the  Mortgagee',  right  in  rehtm 

Certain  leases  madeby  party  in  possession  are  now  valid 
Effect  of  leases  granted  under  statutory  power 

Svgfested  modifications  of  power  to  be  inserted  in  mortgages' 


906 
907 
908 


870.  jyter  the  execution  of  the  mortgage,  the  mortgagor  k 
usuaUy  aUowed  to  retam  possession  of  the  property,  until,  upon 
default  in  payment  of  interest,  the  mortgagee  finds  it  necessary  to 
use  the  remedies  given  him  by  the  security.  A  right  to  this  posses- 
sxonis  sometime,  .specially  secured  to  the  mortgagor,  and  the  wording 
of  theimphed  statutorycovenants  for  title  in  s.  7  of  the  Conveyancing 


MM^m 
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OIUP-  Vlt]     OF  M0I.T0*aM8  R.OHT  TO  POSSESSION. 

the  Land  Transfer  Act  187'5  r«i.hi«.f  *  ™  ^"^-    ^°**«' 

under  the  charge  at  antTlT         *!.        *°^  '"'^"«-^"  ^"^  *«  ^im 

and  profits  thereof   s^bS  ^rth^.;"'/^' "^"'P' °^ '»»«  ^«"t« 

incumbrancers.  and\:tt,  a  Lyof/^^^^^^^         .^^'^«**^^  P"- 
(1742,1764).  '""""y*  *  "ortpagee  m  possession  (6) 

subject  mortgage,  and  to  which  it  is,  therefore,  «g»inrt 

o        J  I  ppraontin 

iiecond,  as  they  affect  the  morteapor  hime^u  ^u     i.  po«*w>ii. 

Pnor  e,u,t.W.  mortgage,  may  «,,  it  „p  „„twitl»t.nding  it  ..! 

(i)  38  *  3D  Vict.  o.  87,  s.  25. 

2  S^^^'f "'  "^  '^-  ''"'^  "  '''^'  '  T.  R.  758.  n. 


Mort|i[»gM) 
cntitlml  to 
(ieiiMncl 

naU. 
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878'?^   acquired  by  the  mortff8«or  under  whom  he  claim«,  after  the  executi 
of  the  prior  security  (e). 


Sub-section  (1).— 0/  the  effect  of  the  Mortgagee'!  right  in  rehti, 
to  Tenancies  previout  to  the  Mortgage. 

878.  By  the  conveyance  the  reversion  passeH  to  the  mortgajre 
and  with  it  the  right  to  receive  the  future  rents,  and  the  oth 
rights  incident  to  the  estate  which  theretofore  belonged  to  tl 
mortgagor  (/).  The  tenant  may  nevertheless  safely  pay  the  rei 
of  the  mortgagor  (provided  it  be  rent  due  and  not  a  payment  h 
anticipation  on  account  of  rent  (g)),  so  long  as  he  is  allowed  by  th 
mortgagee  to  receive  it ;  for  though  the  conveyance  is  effectual,  i 
to  the  grantor's  rights  against  the  tenant,  without  any  attornment  (/ 
by  the  latter,  the  tenant  is  not  prejudiced  by  payment  of  the  ren 
to  the  grantor,  or  by  breach  of  any  condition  for  non-payment  o 
rent  before  notice  of  the  grant  (»'). 

874.  By  sect.  25,  sub-sect.  (B)  of  the  Judicature  Act,  1873  (/t),  i 
was  enacted  that  "  a  mortgagor  entitled  for  the  time  being  to  th< 
possession  or  r*K!ei]4t  of  the  rents  and  profits  of  any  land,  as  to  whicl 
no  notice  of  his  intention  to  take  possession,  or  to  enter  into  thf 
receipt  of  the  rents  and  profits  thereof,  shall  have  been  given  bv 
the  mortgagee,  may  sue  for  such  possession  or  for  the  recover>-  oi 
such  rents  or  profits,  or  to  prevent  or  recover  damages  in  respect 
of  any  trespass  or  other  wrong  relative  thereto,  in  his  own  name 
only,  unless  the  cause  of  action  arises  upon  a  lease  or  other  contract 
made  by  him  jointly  with  any  other  person."  This  sub-section, 
however,  only  means  that  so  long  as  a  mortgagor  is  allowed  to  remain 
in  possession  he  may  recover  his  rents  or  as  against  trespassers  may 


Until 

mortgagee 

interreneii 

mortgagor 

retainaall 

riglits  of 

landlord. 


(«)  Righl  d.  Jfjfertf  v.  BuetneB.  2  B.  ft  Ad.  278.  But  lojpU  estoppel  does  not 
arwe  either  by  a  mere  grant  or  covenant  for  title,  or  without  a  diHtinct  Htetement 
that  the  grantor  has  the  legal  title.  Heath  v.  Crealoek,  L.  R  10  Ch.  22  •  Gtnml 
^*nane«,  etc.,  Co.  y.  Liberator,  ete..  Building  Society,  10  Ch.  D.  IS ;  Ontmrd  BuiUiv 
Society  V.  Smithwn,  [18931  1  Ch.  1.  .  «• ««» 

J^l  ZVtl-  *.""*•  9  Ex.  14:  per  I^rd  Dkhmak  in  Soger,  v.  Humphrt,,,.  i 
Ad.  ft  El  299.  Arrears  of  rent  do  not  pass  without  ezpraM  words.  8<Umon  r. 
Dean,  3  Mao.  ft  G.  344. 

(fit)  De  NichoUt  v.  Saunders,  L.  R.  6  C.  P.  589  ;  Cook  v.  Ouerra.  L.  R.  7  C.  P.  131 

(A)  4  Anne,  0. 16,  s.  9.  Attornments  made  in  oonsequonce  of  some  judgment  tt 
law,  or  tlecree  or  order  of  a  court  of  equity,  or  to  any  mortgagee  after  Diortwge 
forfeited,  are  excepted  from  the  attommento  by  tenants  to  Btrangers,  which  ue 
made  void  by  H  Geo.  2,  c.  19.  The  tenant  of  a  mortgagor,  who  does  not  give 
him  notice  of  ejectment  brought  by  the  mortgagee  to  enforce  attornment,  u  not 
liable  to  the  penalties  of  s.  12  of  the  same  sUtuto  for  secreting  ejectments.  {BvckUf 
V.  Buckley,  1  T.  R.  647.)  And  a  mortgagee i«inot allowed  to  come  in  and  ilrfemi 
as  a  landlord  m  ejectment  under  the  sUtute  unless  he  is  interested  in  the  re«ult  of 
the  suit.     Doe  d.  Pearson  y.  Roe,  6  Bing.  613. 

(0  4  Anne,  c.  16,  a.  10.  But  if  he  pay  the  rent  to  the  mortgagor,  after  notice 
to  pay  the  mortgagee,  and  is  afterwards  compelled  to  pay  the  latter,  the  payment, 
bemg  voluntary,  ear.nnt  he-  rrcovrrwi  from  thr  mortgaguf.     Higgs  v.  Scoii,  7  C.  B.  63. 

(i)  See  to  same  effect  Judicature  Act  (Ireland).  1877  (c.  67),  s.  28  (6). 


CHAP.  V,,.]     T..VAXC...    rB„v,.H.,  ,„  „,„   >,„„,„^„^_ 
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covenant  without  the  jlTer  ^f  L  ^T  "'  '""'^^'y'"'  ^'^'^'^^  «' 
riKht  which  would  involve  th  takiT  f"  ^"^^  "^-  ^°  *"'"'''«  * 
mortgagee  is  interested  (n)  If  llZ  T"""**  '"  *^''^''  '^' 
refu«.  to  be  a  plaintiff  he  may  ^  Tade'/d  f'*^  '''*  """'^^-^^^ 
that  cam  it  would  seem  that  th^^r*  ^^'^-"dant  (») ;    but  in 

The  section  does  n^ ^nlt  Ir S e  r'  """  V"  ^^•""  (''^• 
in  the  lease,  but  he  can  do  so  under  iTn  10^7  J^  '"'"''"'** 
and  Law  of  Property  Act   1881  (^7  '  Conveyancing 

lo^!^ltw:^rof  L"^^^^^^^^^^  *^  -t«a,o.  being  no 

tenancy  had  expired  in  eTec  rn"  fT  h  ''T  *.-"""*  '^'"*™  ^'«' 
distrain  for  the  ^ent.  a.  che  bSof  1'  „  .""'''*'•  ''"^''•^^'  "'*«>'' 
.uthority  from  him  to  enforce  p!.letl  of  Jl^T',  ""'"^  '"'P''^'* 
interest  may  be  paid.  And  even  Z  1 1  i""'^  ""*  ''^  '^'••^*'  f"" 
due  to  himilf.  he  might  iustifvl^K^K  ^«^''^*™'"^d  an  for  rent 
l^e  H.e  authority  is  tpCt  f^vt  TZ 1^  ofT^  ^^^ 

By  sect.  10  of  the  Conveyancinji  Act  1881  ui  m.  a-  ir- 
it  is  provided  that  the  rent  reirvej  bl  j        *  ^"7'*'*-  '^^  *»>' 
commencement  of  the  Act  and  Z  h      L    i  "'**  """^^  *^*"  *»»« 
provi«.on  therein  conSinS         and  .v         "^J"^''"'  '=°"'''"">*  '^"^ 
other  condition  theret  c1ntain^"'ra7rat"'lH"'  "^ ^^  ''"'^ 
toand  shall  go  with  the  reversion^yfsU'etm  '"^  '"'''**'"* 
thereof  .  .  .  notwithstanding  sev^inc^;  thit    Tf  "'  'T^  ^'' 
capable  of  being  recovered  rtr!!!?     .        ,     ®'*"^'  *"^  »ta"  be 
of  by  the  person'  ZS  to Tf  '.tj^^  t"'  ""^'^  "^^-^''^^ 
the  income  of  the  who,  Ta^y  pTrt^^^^^        *k  *'!  **""'  ^'^ 
leased.    This  section  seemsTt  I      '^j^^.'"^  '""y  be,  of  the  land 
formerly  o^J^hZ^Znc^ltZ:^  ^""""^  «**  *^«  ^'^^^^^ties 
Appeal  has  decided  in  ZeTc^inZT\   ®"'  *'^  ^""^*  «^ 

«  by  this  section  entitled  to  .u^n'  if otn  Zr" '"  ^""•^'°" 

uc  111  nis  own  name  upon  a  c«venai 

(/)  Fairchugh  v.  iTnMAaH.  4  Ex   D  37 

(0)  See  Hughe*  v.  Coo*.  34  Bcav.  407 

W  W  V.  WaUk.  [1909]  2  K.  B.  484. 

(?)  Do,  d.  Jfarrio«  v.  Edwards.  5  B.  A  A.l.  mes. 

(')«-««v.  #•,,,*.  9  Jur.(x.s.)  333 

»• 
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874   #7 

After  notim 
to  tiiunt 

hM  *ll  rigbta 
ol  IkodlorU. 


Rontof 
furnished 
home  appor- 
tion* bk. 


mOttUMffpt 
only  nolUi 
during 


to  repair  conUinnl  in  a  leue  made  boforc  the  mortgage  but  after 
the  date  of  the  Act. 

875.  Od  the  other  hand,  if  the  mortgagee  takes  poRaeaaion  or  givm 
notice  (u)  to  the  tenant  holding  under  a  tenancy  prior  to  the  mort> 
gage,  his  title  relates  back  to  the  date  when  his  right  first  accrued. 
Thus  he  can  sue  a  treHpasser  for  a  trespass  committed  before 
he  took  potutession  (x) ;  and,  on  similar  grounds,  he  becomes  entitlinl 
to,  and  may  distrain  or  sue  for,  the  rent  in  arrear  since  the  mort> 
gage,  and  also  for  that  which  ttubtequently  accrues  (y) ;  and  thi^i 
whether  the  tenant  holds  under  a  lease,  or  from  year  to  year.  Or 
he  may  sue  a  tenant  claiming  under  an  agreement  for  a  lease  made 
by  the  mortgagor  for  umc  and  occupation  (t) ;  and  even  if,  aftnr 
the  mortgage,  the  terms  of  the  holding  have  been  varied  as  to  the 
amount  of  rent  by  agreement  between  the  tenant  and  the  tnort- 
„..gor  ;  such  an  agreement  being  considered  not  to  alter  the  relative 
positions  of  the  mortgagee  and  the  tenant,  but  to  be  adopted  by 
the  former  as  the  act  of  an  agent,  and  to  entitle  him  to  recover  the 
additional  as  well  as  the  original  rent  (a).  The  mortgagor,  after 
the  mortgagee  has  taken  posses-sinn,  has  no  remedy  in  equity  against 
the  tenant  in  respect  of  rent  alleged  to  be  due  from  him  (b) ;  not 
even  where  the  mortgagee  hai  refused  to  apply  for  it  (c).  In  the 
latter  case,  his  only  remedy  is  against  the  mortgagee  on  taking  the 
accounts. 

876.  As  to  property  to  which  the  mortgagee  has  no  claim  (as 
furniture  in  a  mortgaged  house,  which  has  become  vested  in  the 
mortgagor's  assignees  in  bankruptcy),  if  the  tenant  of  a  house  and 
furniture,  after  notice  from  the  mortgagee,  pay  him  the  whok  rent, 
the  tenant  may  be  sued  again  for  the  use  of  the  furniture  in  which 
the  mortgagee  had  no  interest  (d) ;  for  either  the  rent  may  be 
apportioned,  or,  upon  the  entry  of  the  mortgagee,  a  new  agreement 
may  be  inferred  by  the  jury,  for  the  letting  of  the  different  kinds 
of  property  at  several  rents. 

Sub-section  (2). — Of  the  effect  of  the  Mortgagee's  right  where  the 
Mortgagor  remains  tn  possession. 

877.  This  relation  has  been  the  subject  of  much  discussion, 
arising  less  from  any  real  question  as  to  the  relative  rights  of  the 

(«)  But  he  cannot  charge  as  mortgagee's  coats  for  the  expense  of  drafting  more 
than  one  notice,  however  many  tenants  there  may  be  (Rt  Tweedi-   '  3  Sol.  J.  IW- 

(z)  The  Ocean  Accident  and  Guarantee  Corporaticn  v.  The  Ilford  0<u  Co.,  ilWuJ 
9  K.  B.  403. 

(y)  ifo««  T.  OaUimort,  1  DougL  270. 

(t)  Ba\B»m  T.  Eicht,  7  Ad.  k  El.  461. 

(o)  Bwrrovou  ▼.  Oradin,  1  DowL  k  L.  213. 

(6)  Vnderhay  r.  Read.  36  W.  R.  75.  affirmed  36  W.  B.  298.  and  20  Q.  B.  D.  209. 

(c)  Salmon  v.  Dean,  14  Jur.  235. 

{d)  Salmon  v.  itatthtut,  8  Mee.  &  W.  827. 


"•"•  Vnj      M0«T„A,„H  „  A.^,.,,   ^^,„,^ 


«5I 


rii'v 


'/. 


'   ! 


'     "f       •    '       li.ll 

^J"'  field  til 


ura8t»nce}«, 

the  crojw 

that  ho 

'  (^■) ;    nor 

"blijrptl   to 

fnor'^ia^or 

«"•''  ne  has  been 

fferance  («) ; 


P»rtie«,  th»n  from  the  cmb*rra««n.-«»  »        . .      . 

•n  emUmuuiment  which  hw  [^  „!!  i       •'  ?'Pt«^  ^o  b«  defined-       877  '^ 
it  w«  very  d.n,erou«  to  define  Z  nZ     ^"^  ^" ''"'•'^'  *'"''  Tr«-«-'' 
•nortgaKor  .„d  mort«.Ree  Ind  In.  ^^   u  ''*'"""*  '"  **^*^'»  »»»«  '^•'^• 
than  tho«,  very  worS(^.;„thorth  /'''*">  '"^  '»*'»"  ^""• 
to  the  proper  tenni.  in  whinJ  ♦    .'     f*  °"*  '"  '»"<^''  tt  «  lo«,  .a 
third.  tL'Tt  i.  ^Sli  ent   :'c  ;  tZt '';  ""^'''"  <^>  =  -d" 
without  having  ^course  to  .„y  ^Z  d^rf  r  '"?  '"°'^*-'*«''*' 
what  they  .re  most  like  •   theirnVh.      '^'^"P*'""  "'  "•''n.  or  to 
«well  «.ttledaaany  n  thetwr^''*'   '7''"u  '",^  •"^*'""^^'*  '-'"'^ 

«not  »8he  wassometimeacalJec!  tn.ai.i  at  wiH  .n   i 
«*"««  that  he  in  not,  like  a  ten  -.    .t       ;  1  'V  \ 

growing  on  the  land  at  the    ,-(  of     ;*''    '"  *'^   "  •' 
may  I'«  ejected  without  nof.     „     ,„,.,;, 
yet  the  mortgagee's  bailiff      ■  rcco    ...    * 
•ccounttohimfortherenta    ,      Hv    ,,,  ' 
WM  Mid  to  be  tenant  at  will  9  „'„,    '    ,. 
s..d  to  be  tenant  6y.  as  distinguisLc  (  fr.  .. 
but  these  definitions  barely  mark  witl. 

?of*^in^rLi-r:oi;:^ 

nothing  is  «,ore  apt  to  'onfounS  t„\  Lt  t,:''''"'-^^'  '""^^ 
Po««ess,on  may  be  described  as  one  who  Zt'  ""!"'*'*^'^'  '" 
estate,  remains  in  possession  ^  tZ  Z  '1'''  ^"^"^  *'^*»  •'i" 

tie  right  of  the  Krartee.rercLgZ'^dr  ""^-  r"''^"''>'  ^'^^ 
-luding  the  right  of  hol^g  e?u^'  ^htelrS'o f  "'  ^™^^^  = 
receiving  rents  for  his  own  use-^f.Ti  j  k  ^  *  rnanot(p): 

respect  of  the  mortgageJTrorrtV  Tn  .Wr  ^  '^'"*'  ^  ^°*«  '" 
fe  gea  property,  m  electjona  for  kmghts  of  the 

^  .^r.^S/s  B^l^cT;^?'*''  ^  ^-  ^-  -P-3^3,  ;..Lo^  T.„^,., 
O^jjc*  V.  Wriffht,  I  T.  R.  at  p.  383. 


•'ni"v"e  distinctions 
"loitgagor's  interest  to 


(V>  f  ^  ^-  '^'^*'  «  *  B.  D.  34?350 
W  1  Sonven,  73,  n,  ed  6, 


2  o  2 
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Pangraph* 

877    879 
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8Utute  of 
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ezpresxly 
provides  for 
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continuetl 
poawgHion 
for  timo 


shire  and  other  membera  to  serve  in  Parliament  (q) ;  able  to  brini^ 
an  action  in  rcspe  t  of  the  niort^a^^ed  proiKTty  a^^ainst  any  one  save 
the  mortgagee  (r)  and  to  make  agricultural  or  occupation  auu 
building  leases  subject  to  certain  restrictions  («) ;  yet  liable  at  t'le 
option  of  the  mortgagee  to  be  treated  either  as  a  tenant  or  at.  a 
trespasser ;  in  the  one  character  to  be  sued  for  injuring  the  rc'cr- 
fiion  (0  ;  in  the  other  to  be  ejected  without  notice,  demand  of 
possession,  or  claim  to  rents  in  arrear  or  accruing,  or  to  the  growing 
crops  (h). 

878.  The  Statute  of  Limitations  provides  that  the  mortgagor 
shall  not  be  deemed  to  be  the  tenant  at  will  of  the  mortgagee, 
within  the  meaning  of  the  enactment  that  when  any  jwrson  »\\a,\\ 
be  in  possession  or  receipt  of  the  rents  and  profits  of  any  land,  or 
in  receipt  of  any  rent  as  tenant  at  will,  the  right  of  the  ihthoii 
entitled  subject  thereto,  or  of  the  person  through  whom  he  claims, 
to  make  an  entry  or  distress  or  to  bring  an  action,  shall  be  deeiiip<l 
to  have  first  accrued  at  the  determination  or  at  the  expiration  of 
one  year  next  after  the  commencement  «)f  such  tenancy  (x).  Hut 
the  proviso  does  not  exclude  from  the  enactment  the  right  of  action 
of  a  mortgagee  who  has  been  paid  of!  but  has  not  reconveywl : 
because,  by  the  payment,  the  relation  of  '.nortgagor  and  mortgagee 
ends,  and  the  latter  being  a  mere  tenant  at  will  is  within  the 
limitation  (y). 

879.  We  have  next  to  consider  those  cases  in  which  the  nmrt- 
gagor  remains  in  jwjssession  under  the  express  provisions  of  the 
security,  and  the  effect  crested  by  any  special  remedies  thereby 
given  to  the  mortgagee  against  the  rents  of  the  estate.  Sometimes 
a  mere  power  is  given  to  the  mortgagee  to  enter  and  receive  the 

(q)  8  Hon.  (1,  c.  7 ;  2  ft  3  Will.  4.  o.  4r>,  «.  2.1 ;  »l  A  7  VIot.  p.  18.  «.  74.  Tho  monthlv 
paynirntH  wciiriti  by  inortKAKr  to  tnut«>f>f<  of  a  lK>nrlit  nociety  under  0  &  7  \N'ill.  4. 
c.  32,  ar«  a  cliarKi^  on  tho  fMtat«  u  hirh  will  destroy  tho  owner'*  right  U)  votr,  if  ihn 
do  not  leave  him  the  quantity  of  intermit  pn-Ncribcd  by  statute.  (Cojihiiil  v. 
Hartlflt,  B  ('.  B.  18.)  Tho  niortfcaKor  i"  Jxxwt'Hsion  is  also  a  ]H>rHon  who  haih  i* 
holdeth  laiuU  or  U'nement*  within  the  Statute  of  Sewers  (23  Hen.  8,  <•.  5,  s.  3), 
and  may  b«>  fined  for  the  non-n>|iair  of  Nealianks,  {R.  v.  Haker,  L.  H.  2  ^).  B. 
021.)  On  the  other  hand,  the  niortKaftor  of  an  undivided  share  of  land  csniiol  mo 
for  |>artition  without  first  reilwmin);.     Siufkir  v.  Jamrt,  [18!>4]  3  Ch.  5/>l. 

(r)  titUifk  V.  ISmilh,  II  Moo.  451»  (««  to  mortgaKnr  of  {latent  suinR  an  iiifrinp-r 
without  joining  the  niortgafn.e,  Hec  infm,  914) ;  Judicature  Act,  1873  Jo.  tltl). 
a.  25  (5).  The  sc<^ti<m  only  applies  wheri<  tho  niortxaRor  could  not,  either  in  hu 
own  name  or  In  conjunction  with  the  mortgagee,  have  brought  an  action.  {I'rr 
Bkamwkix,  U.).,  In  Fairclougk  v.  MnmhiU,  4  Kx.  1).  at  ji.  43.)  But  ijuirv  if 
there  is  suiliek-nt  reason  for  thus  limiting  the  effect  of  tho  enactment.  .\.h  l-i 
mortgagor  of  a  |>atent  suing  for  infringonient  without  joining  the  mortKRyir. 
MH*  Yitn  OeUrr  .l/wimon  d-  Co.  v.  Sowerbu  Uridgr.  Uniled  DMriet  flour  Sifitlii, 
44  l"h.  1).  317. 

(«)  Conveyancing  Act,  1881,  c.  41,  «.  18. 

(0  I'aHrulgr  v.  lirrt.  (i  B.  ft  Aid.  rt04  ;   Hitehman  v.  WnUnn,  4  Mee.  ft  W.  40<». 

(a)  Jkir  tl.  Hoby  v.  Miiiney,  8  B.  ft  C.  707  ;  TrrHl  v.  liutil,  II  ICx.  14  ;  Dnr  .1. 
Hiygiulmtham  v.  Harlori,  11  Ad.  4  Kl.  307  ;  Dor  d.  Fittur  v.  (litm,  5  Binjj.  4il ; 
J)ut  d.  (Injgilh  V.  Maya.  7  L.  .1.  (o.s.)  K.  B.  84  j  JoUy  v.  .lr*iiMiio<,  4  Do  (!.  ft  ,J.  224; 
BagmlU:  Vtllar,  12  Ch.  D.  812;   He  Gordon,  01  L  T.  290. 

(f)  3  £  -1  Will,  i,  c.  27,  3.  7.  {y)  Saiidi  to  Thompiui,,  22  Ch.  D.  tiii. 
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created  botw^-nfTr  '*'*^'""  "^  '«'»"""'  »"»•  tenant  isj-'nimplW 

c^ted  between  the  mortpa^ror  and  n.ortKapoo.    A  sin.nle  in«tan,.«  *"°'"''^- 
of  a  construct  ve  tenancv  ariso«  wl.»r„  fi        •  '     instance 

mortgape  shall  not  be  ca^l^Tn  tH U         '"•  "  "  '"■"""^'""  '''"'  *•»" 

fk«*  fl.«         ^  ""*  ""*  '**"»«'  where  the  covenant  in 

h31l„ 7         ""''S'K"  "'•)■  "-main  ii,  |»,«.„i„„  „«,,  j,,.,,,, 

fixed  during  Xh  th.  /   f"  ''''^.''^''■''  «>"»"  ''"tain  time  be 
aurmg  which  the  niortgapor  w  to  hokl  (rf).     So  that  no 

!«i  ^if"*  ''■  '^'^'""''  ''•  ^•C*'/'^.  8  Meo.  &  W.  553 
A    ^  .'"*"'  '  •  """'  3  Bins.  N.C.  508. 

«h»ll  not  meddle  «i.h  thTiH^  J*„  ";,\'','    "'"'"'  •  I'^vim.  th«t  Ih,.  n,„rt«;pV, 

un.l,.r.rovon«ntth«t  l..« Hh.H,l,l  uk "th." nr.2        .     "'f''""".,  h„i  u-n.nt  ,t  «ii| 
V.  fl/flrtwan.  ( >r„.  J.  ,159.  '*"*  "»«<  proht«  «„i ,|  ,|..fa,.ll  „f  i»yn.,„t.     /'„„w/» 

Wor.  .„d  p|ea.lo.i  .hat  pi.  nUffu^nT,!  ""'''' '"'•=■•;;:"'"'"  •«•""'»  »•"«  mart. 
f«1pii,pfi„n  „„  a  certain  .lii    ...  1  .^^  |x»w«»«|.     Thrre  h«»  a  provi«)  f.,r 

^t  n..  covenant  thlX't^i  tiZr„r""""*  """  ""'"""  '^^^^^^!^, 
Tho  venlict  «a«  for  thr  plaintiff  hL.uL'"  '"  /""^'"""n  till  Iho  day  lixe,!. 
'-""aid  that  hi«  riKht  to  ,i^  ■     ,  W        .      ""'■'"."•^'^  held  «„  U.  wr.mg  ;   »,„|  it 

;;^hK-i.  in.|,.ie.i  a  ri^Ht  in'r:;::«iiy';',rrc:;v^:''-!^vH«..forn4-«pti^ 
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demise  is  created  by  a  covenant  tb^t  the  mortgagee  shall  not  sel! 
or  lease  without  a  month's  notice  demanding  payment  and  default 
thereon ;  and  for  want  of  this  certwnty,  doubt  has  been  cast  upon 
a  decision  m  which,  on  mortgage  by  husband  and  wife  of  her  laid 
to  secure  an  annuity,  upon  trust  to  permit  her  to  receive  the  rents 
until  default  for  sixty  days  in  payment  of  the  annuity,  the  estate 
was  held  to  have  been  re-demised  to  the  mortgagor  untU  default  (e) 
And  apparently  on  the  same  principfc..  where  upon  or  after  default 
the  mortgagor  was  to  hold  of  the  mortgagee  as  tenant,  it  was  held 
that  the  mortgagee  could  not  distrain  for  rent  without  first  givin- 
the  mortgagor  notice  of  the  intention  to  treat  him  a*<  a  tenant  {f{ 

880.  Although  a  tenancy  may  be  created  by  sufficient  words 
m  the  deed,  it  will  not  be  allowed  where  the  effect  would  be  incon- 
sistent  with  the  general  object  of  the  deed.  Such  an  inconsistencv 
was  held  to  arise,  where  the  object  of  the  deed  being  ♦o  secure 
certain  payments,  the  grantors  were  to  retain  possession  u  id  take 
the  rents  until  default ;  and  yet  it  was  provided  that  they  should 
hold  as  tenants  at  will  to  the  mortgagee  at  a  rent,  subject  U>  a 
power  of  re-entry  in'  case  of  non-payment,  and  to  all  usual  cove- 
nants and  remedies  in  leases  ;  and  the  latter  provision  was  rejected 
because  It  would  have  subjected  the  mortgagors  to  a  distress  for 
rent,  before  default  in  payment  of  the  debt  intended  to  be  secured 
and  even  before  that  debt  became  due  (g). 

881.  Where  the  relation  of  landlord  and  tenant  is  created  bv  a 
mortgage  deed,  the  mortgagee  can  obtain  judgment  for  the  recov^rv 

;  A*.  „  ****  mortgagor  in  possession  by  summary  process 
under  Order  III.,  r.  6,  and  Order  XIV.  Rules  Supreme  Court V). 

882.  Under  a  tenancy  created  by  an  attornment,  or  agree- 
ment, made  prior  to  1879.  there  may  be  a  right  of  distres.s,  bv 
force  of  the  intention  of  the  parties,  or  by  estoppel ;  though  it 
appear  on  the  face  of  the  deed  that  the  person  to  whom  the  mort- 
gagor  attorned  being  a  mere  receiver,  or  not  in  possession  of  the 
legal  estate,  has  no  reversion  to  which  the  power  of  distress  could 

(e)  Doe  d.  Ly,i,r  r.  OMwin,  2  Q.  B.  143.    See  al,o  Oah  v.  BurneU.  7  Q.  B.  850. 
(/)  Chwet  V.  Hughu,  U  R.  5  Ex.  100. 

2B  Ts  4^  uhol^;         u  r  '^'""^  ""  '♦'•'*"•  *•  O*".  in  'Turner  v.  Bnr«,.. 
at  ttUl  a„.?^hp^f  J  .T  ''*''''•  **"!•  »«""»'"(?  the  tenancy  creat<Ml  to  be  a  tens...  ^ 

iiZ  .  i.  |"?*"«^'  '"  'l«train...g  afterwards  upon  his  widow  who  remainea  in  oco..i«. 
^^ioh7fh?r"7V  ""''".*'"'  "'•'"*"  «  Anne.  e.  14,  s.  7.  to  dXi^dur^,  h. 

idmrst*i:irof'^re"moCir:  ""••"'" ""'""  •»"-■  ""•-* '"-»-'« »--"«' 

«.',*'  ^f^'"'-  ^"V^"".  »3  Q,  B,  D.  347  :  and  see  Mu,.ford  v.  CoUier.  23  O  B.  I). 
-/.> ,   SRI  Army  t.  Lester,  llsmj  2  14.  B.  162.  '  -        - 
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It  follows  that  a  m..rt^gor  may  attorn  to  a  second  morteaeee 
jiterhe  has  attorned  to  ch*  first,  and  both  may  dTtraTn  TenaS 

Ze  of  a  ;L  .  b*°kruptcy(;).  Where,  however,  the  mort- 
gagee  of  .  omt  stock  company  in  liquidation  desires  to  distrain 
^^er^an  attornment  clause,  leave  to  do  so  will  not  ^^Z 

^  the  application  of  the  fruits  of  a  distress  see  (1458) 
888.  The  rent  at  which  the  mortgagor  attorned  tenant  must 
have  been  reasonable  as  regards  the  yearly  value  of  the  pro mU 
If  the  amount  were  so  large  as  to  be  out  of  all  prc^r  ioTto  the 
value  of  the  estate  for  use  and  occupation-still  mo^cf  it  Iso 
large  that  one  payment  would  determine  the  tenancv.b  •  puUin^ 
an  end  to  the  mortgage-the  inference  is  very  strong 'tha"Ee 
m  e^on  was  not  to  create  a  tenancy,  but  wao  advice  ?o^ve  he 
mortgagee  an  additional  security  in  case  of  the  mort^a-or^s  bank! 
ruptcy,  and  was  a  fraud  upon  the  bankruptcy  law  ;  aXhe  mot 
gagee  wd^  not  be  -lowed  to  distrain  undo'r  the  42nd  sectirof 
^he  Bankruptcy  Act,  1883  (/).  »ttuon  oi 

It  is  not  an  objection  to  an  attornment  (where  the  rent  is  not  so 
krge  a^  to  make  the  transaction  void  on  that  account),  that  i?  i  or 
ma^^^be  of  a  variable  amount,  or  that  where  not  executed  by  ioth 
imrties  ,t  IS  only  a  tenancy  at  will  under  the  Statute  of  Frauds  o 
that  no  distress  can  be  made  after  the  hankruptcv,  because  it  do^s 
not  of  necessity  exceed  the  term  of  thro.,  vears  ;-;r  that  Jo  wa^ 
of  execu  ion  by  the  mortgagee  there  is  no  agreement  for  a  tenaLv 
b^ausc  the  execution  of  the  deed  by  the  mortgagor  and  its  derery' 
to  the  mortgagee  create  a  tenancy  by  estoppel  (m).  ^ 

•  ^;.^^''J  '^^"^  ^"  *««™'"ent8  in  mortgage  deeds  executed 

::i^:;XT''  t  '■ '  ^^  *'^  ^'"«  °^^^«  -^^^  «^  *^- "- 

lTn?«  r^  •  ?"■•'  '*"r"'"*'  '««trument,  or  agr^ment,  not 
atl  t  T"^'  'T'  ""^'''^^  "  '^^"  "^  distress  is  given  or 
agreed  to  be  given  by  any  person  to  anv  othor  person  bv  way  of 
^unty  for  any  present,  future,  or  contingent  debtor  advance  Ld 

vdmg  for  the  payment  of  interest  on  .uoh  debt  or  advance  or 
otherwise  for  the  purpose  of  such  .security  only,  shall  I^IZZ 

0)  £3cp.  PuniuU,  Rt  Kitchin,  16  Ch.  D  226 


49S 

Parngntpkt 

88S-884 


In  attoni- 
monts  rent 
must  bo 
n-asonable, 
othcrwiae 
fraud  on 
bankruptcy 
law. 


Attornment 
in  mortgages 
since  lS78aie 
biJU  uf  aak. 


456 


884-^6 


Where 

toiumcy 

oreat«a, 

nKMigagec 

may  still 

evict  qua 

mortgagee. 


^^: 


Tenancy  not 
created  by 


Oi-'   RIOHT8   AND   REMEDIES   OF   THE   CREDITOR.       [PART  IV. 

to  be  a  bill  of  sale  within  the  meaning  of  this  Act  of  any  personal 
chattels  which  may  be  seized  or  taken  under  any  such  power  of 
distress.  Provided  that  nothing  in  this  section  shall  extend  to  anv 
mortgage  of  any  estate  or  interest  in  any  land,  tenement,  or  here- 
ditament which  the  mortgagee,  being  in  possession,  shall  have 
demised  to  the  mortgagor  as  his  tenant  at  a  fair  and  reasonable  rent." 
For  the  effect  of  this  section  on  the  validity  of  attornment  clauses 
the  reader  is  referred  to  Part  II.,  Chapter  III.  (88).  It  may, 
however,  be  stated  here  that  such  a  clause,  where  void  under  the 
Act,  is  only  void  with  regard  to  the  personal  chattels  seized  under 
a  distress,  and  is  not  void  so  as  to  defeat  the  relation  of  landlord 
and  tenant  (n). 

885.  Notwithstanding  the  existence  of  apt  words  for  the  crea- 
tion of  a  tenancy,  the  mortgagee  may  retain  his  ordinary  power 
of  ejectment,  qua  mortgagee,  if  his  ordinary  rights  be  reserved. 
Therefore,  where,  in  one  case  (o),  a  yearly  rent  was  reserved,  not 
exactly  corresponding  with  the  interest,  with  power  for  the  mort- 
gagee to  use  such  remedies  as  landlords  have  on  common  demises 
(the  expressions  usad  being  properly  applicable  to  cases  of  landlord 
and  tenant) ;  and  in  another  (p),  where  the  mortgagor,  by  the 
deed,  attorned  tenant  to  the  mortgagee  at  a  rent,  a  proviso  in 
the  first  that  the  right  to  enter  and  evict  the  mortgagor  after 
default  should  not  be  prejudiced  by  the  reservation  of  rent,  and  in 
the  latter  a  power  of  re-entry  in  case  of  default,  were  held  to  entitle 
the  mortgagee  to  eject  the  mortgagor  without  notice  to  quit  or 
demand  of  possession ;  though  in  one  case  the  mortgagee  by 
distraining  had  treated  the  mortgagor  as  his  tenant  (q). 

886.  A   tenancy   between   the   mortgagor  and   mortgagee  is 
not  created  (r)  by  the  mere  grant  of  a  power  to  the  mortgagee  to 

(«)   Alumford  v.   Collier,  25  Q.  B.  D.  270;    and  sec  Danbuz  v.  LavingtoH,  13 
W-  B.  D.  347. 

(o)  Doe  d.  Oarrod  v.  Ottey,  12  Ad.  ft  El.  481. 

Ip)  Doe  d.  Snell  v.  Totn,  4  Q.  B.  61: 

iq)  In  oases  arising  out  of  the  same  'ra.nsartion  which  camp  before  the  Court*  of 
Queen's  Bench  and  Exchequer,  and  in  wuith  the  mortgagee  had  a  power  of  cntr>- 
on  default,  the  mortgagor  8ttomc<i  to  the  mortgagee  as  tenant  from  year  to  year 
at  a  rent,  to  the  intent  that  he  might  have,  foi-  rwovorv  of  interest,  the  same  ]mvm 
of  entry  and  dintress  as  by  law  are  j<iven  'o  landlonis  for  recovery  of  rent  in  arresr; 
the  mortgagor  nmainetl  in  ixjssfssion  for  mi>re  than  a  vcar.  and  the  niortasp'* 
after  default  ajwigned.  It  was  h»ld  in  the  Queen's  Bench  in  trespass,  that  ihe 
mortgagee  could  not,  after  assignment,  enter  an'l  distrain  for  arreani  of  interest 
due  before  assignment,  the  dinl  nut  ofsating  a  mere  licence  to  seize,  but  a  tcnanry, 
under  which  there  could  be  no  dintress  nft^i  conveyance.  But  the  tV)urt  of  KJr- 
chequer  held,  that  the  tenancy  from  year  to  year,  if  any  wert;  crcat<Hl.  was  unlv 
for  the  purpose  of  giving  a  right  to  distrain,  and  that  the  whole  matter  w«»  "v-r 
ridden  by  the  mortgagee's  right  of  entrj-.  (See  Brou-n  v.  Mtlropolilan  Li/c  Ansurano 
Society,^  28  I*  J.  Q.  B.  236,  and  Metropolitan  Life  A»»uraHfr  Sorietn  v.  Broun,  28 
li.  J.  Ex.  340.)  The  result  appears  to  Iw,  that  however  convenient  niav  be  tlw 
powers  of  distress  and  tenancy  clauses,  they  shoultl  always  be  accunqiauied  bj-, 
anil  mjuje  subject  t'-*.  £  £n£cift!  r^'-ht  af  mtrv  z"x  :^£ti~"lt 

(r)  Doe  d.  WiUciiuon  v.  Uooiier,  10  Q.  B.  957. 
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distrain  for  interest  in  arrear  which  may  be  given  whether  the  Paragraphs 
mortgagor  have  or  have  not  the  legal  estate,  he  being  in  posses-   886^-^ 
aon(»))    even  though  he  be  empowered  to  distrain  as  for  rent  mc«  power 
reserved  by  lease  ;   the  word  "  rent  "  in  such  a  case  not  requirinj;  ?'  *»^« 
the  existence  of  a  tenancy,  but  being  used  onlv  to  direct  the  mode      ""'^ 
of  deahng  with  the  distress.    The  grant  may  operate  as  a  rent- 
charge  where  the  estate  is  not  conveyed  by  the  security,  or  vested 
m  the  mortgagee,  as  in  the  case  of  a  covenant  to  surrender  copy- 
holds ;  but  upon  the  admittance  of  the  mortgagee,  the  rent-rharge 
will  necessarily  cease,  and  the  grant  will  thenceforth  operate  only 
88  a  covenant,  enabling  the  mortgagee  to  seize  such  goods  as  are 
on  the  premises  when  the  distress  is  made,  and  to  treat  them  as  A 
distrained  {<). 

887.  The  nature  of  the  tenancy  will  depend  upon  the  language  Re^rvation 
and  intention  of  the  deed;    and  the  reservation  of  a  yearly  rent «=' ^'""'7 
will  not  necessarily  create  a  tenancy  from  year  to  year.    A  covenant  Tc^iy""' 
tor  quiet  enjoyment  by  the  mortgagor,  as  tenant  at  will  to  the  f"**«  >■«''>' 
mortgagee,  on  payment  of  a  yearly  rent,  will  create  only  a  tenancy  ''' 

•t  will  at  a  yearly  rent,  though  coupled  with  a  proviso  that  no 
possession  should  be  taken  till  the  expiration  of  twelve  months  after 
notice  of  such  intention  to  the  mortgagor :  no  certain  term  bein" 
thereby  created  («).  And  an  agreement  by  the  mortgagor  to 
become  tenant  during  the  will  and  pleasure  of  the  mortgagee,  at  a 
rent  payable  on  certain  days  in  everj-  year,  will  also  create  a  tenancy 
at  will,  with  rent  payable  at  the  rate  of  so  much  a  year  (x)  The 
same  effect  has  been  said  to  be  produced  by  a  power  in  the  mort- 
gagee to  enter  at  any  time  without  notice,  although  the  tenancy 
was  nominally  created  for  a  term  of  years  (y).  But  it  has  been 
explained  that  by  this  decision  it  was  not  meant  that  a  tenancy  at 
will  in  the  stnct  legal  sense  had  arisen,  but  a  tenancy  for  a  term 
amited  by  the  fixed  number  of  yeors,  and  determinable  at  the  will 
of  the  mortgagee  (z). 

888.  Where  the  estate  was  devised  by  the  mortgagee,  to  whom  Whe« 
tHe  mortgagor  had  attorned  tenant  at  a  rent,  and  the  mort«agor  '"'"""'.v 
remained  in  possession  and  paid  rent,  the  subsequent  occupation  rvlt^s'L 
connected  with  the  provisions  of  the  deed,  was  held  (a)  to  constitute  ^'^^^  of 
the  relation  of  landlonl  and  tenant,  and  to  entitle  the  devisees  to  d^J^'' 

.liitmin*ZZ.T  L^"*","*'  ^  ?•  \''^-    '*  •«'""'  "">*  »  "">«  l*r«.nal  licence 

U)  fntman  v.  £dimrd4>,  2  Kx.  7.12. 
in)  I)oe  (1.  Dirie  v.  f),m»,  7  Ex.  8(». 
(x)  Doe  <l.  Baatou)  v.  Car,  U  g.  B.  122. 
(y)  MmioH  V.  Woods.  L.  R.  4  y.  B.  293 
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distrain,  though  receipts  for  the  rent  were  given  as  interest,  and 
the  deed  was  executed  by  the  mortgagor  only. 

889.  Under  separate  attornments  by  mortgagors  (who  are 
partners)  in  respect  of  their  undivided  moieties,  the  mortgage 
cannot  by  means  of  simultaneous  distresses  upon  the  goods  of  each 
of  them,  take  such  as  belong  to  them  in  common  (b), 

890.  The  mortgagor  cannot  determine  the  tenancy  at  will, 
by  transferring  his  interest  to  another,  without  notice  to  the  mort- 
gagee, so  as  to  affect  his  right  to  distrain  (c) ;  but  the  death  of  the 
mortgagor  determines  it,  and  his  heir  is  not  tenant  to  the  mort- 
gagee (rf).  And  it  seems  that  a  tenancy  at  will  which  existed  before 
the  mortgage  will  not  be  determined  by  the  mortgage  (c). 

891.  The  County  Courts  Act,  1888,  which  enables  (/)  landlords 
to  recover  possession  (in  county  courts)  of  small  tenements,  only 
contemplates  (g)  the  ordinary  case  of  landlord  and  tenant,  and  is, 
therefore,  not  applicable  to  that  of  mortgagor  and  mortgagee, 
unless  a  tenancy  have  been  actually  created  between  them.  But 
all  actions  of  ejectment  where  neither  the  value  nor  rent  of  the 
property  shall  exceed  501.  by  the  year,  may  be  brought  and  prose- 
cuted in  the  county  court  of  the  district  in  which  the  lands,  tenements 
or  hereditaments  are  situate  (h). 


Sub-section  (3).— 0/  the  effect  of  the  Mortgagtx's  right  in  relation 
to  Tenancies  created  after  the  security,  where  the  latter  is  dated 
before  January  Ist,  1882. 

liable      892.  The  mortgagor,  being  unable  to  confer  upon  another  a 


^  greater  right  than  he  himself  possesses,  his  tenant  claiming  under 


bv 

liii    t 
agair  - 


»gee. 

r~ly 


a  demise  of  whatever  kind,  made  after  the  mortgage,  without  the 
privity  of  the  mortgagee,  was  (and  in  cases  outside  n.  18  of  the 
Conveyancing  and  Law  of  Property  Act,  1881  (9(W),  still  remains), 
like  his  lessor,  liable  to  be  ejected  without  notice  ;  and  he  had  no 
remedy  but  against  the  mortgagor  (»),  whom  a  Court  of  Equity 
would  not  compel  to  pay  off  the  mortgage  for  the  purpose  of  per- 
fecting the  lease.  The  lessee  in  such  a  <a8e  was  formerly  left  to 
his  remedy  at  law,  but  was  afterwards  gi%'on  damages  in  equity, 
unless  it   appeared  that  he  came  into  equity  only  for  damages, 

(6)  Erp.  Parke,  Rf  Poller,  L.  R.  18  Eq.  381. 

(c)  Pinkorn  v.  SnuHer,  8  Ex.  7«3. 

(rf)  Srchie  v.  Collitu,  [1893]  1  Q.  B.  376. 

(e)  Doe  ,\.  Goody  v.  Carter.  9  Q.  B.  863. 

{f)  51  ft  52  Vict.  c.  43.  M.  138— Ul. 

{g)  Jones  v.  Ou-en,  13  Jur.  2«1. 

(A)  51  ft  52  Viot.  r.  43,  «.  89. 

(i)  Krech  V.  Mail,  1  Dougl.  21  ;  Thunder  d.  Weaver  v.  Belcher,  3  East,  449  ;  OiH^' 
V.  Cruikjtknut    L    B    i*  C    P    45-*       "-«  I  •>»•!   r*—,,^-  ;j,   p „     fj..^^kf^, 

4  Ad.  ft  El.  2i>J).  *  - ,      .  --  „     .-V-     -    .—   .      . 
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knowing  that  he  had  no  caw  for  specific  performance  (*).  And 
now  under  the  Tenants  Compensation  Act,  1890  (53  A  54  Vict 
c.  57),  a  tenant  under  a  tenancy  not  binding  on  the  mortgagee 
u  nevertheless  given  a  right  against  the  mortgagee  for  crops,  im- 
provements, tillages,  &c.  He  is  also  given  the  right  to  six  months' 
notice. 

898.  Besides  being  liable  to  eviction  by  the  mortga-ee,  or  (if 
he  pay  rent  to  him)  to  have  his  own  interest  reduced  at  the  utmost 
to  that  of  a  tenant  from  year  to  year  (895),  the  tenant  of  the  mort- 
gagor after  the  mortgage,  if  called  upon  to  pay  rent  to  the  mortgagor 
before  he  has  paid  it  to  the  mortgagee,  is  liable  to  a  distress  by  the 
former,  whose  title  he  is  estopped  from  disputing.    To  escape  from 
this  double  liability  he  is  justified  in  giving  up  possession  to  the 
mortgagee  upon  his  requiring  payment  of  the  rent,  and  threatening 
to  enforce  his  rights  upon  refusal ;  and  these  acts  of  the  mortgagee 
amount  to  a  disturbance  of  the  lessee  in  the  enjoyment  of  the 
demised  property,  and  an  eviction,  sufficient  to  supiiort  an  action 
against  the  mortgagor  upon  his  covenant  for  quiet  enjovroent  • 
the  lessee's  right  to  sue  being  unaffected  by  the  circumstance 
that   he   has    obtained    from    the   mortgagee   compensation   for 
improvements  (/). 

8Mi.  But  the  mortgagee  cannot  bring  trespass  for  mesne  profits 
against  a  tenant  who  has  come  in  after  the  mortgage,  where  (m)  the 
mortgagee  has  not  been  in  actual  possession  of  the  land.  If  he 
have  obtained  a  verdict,  or  the  defendant  have  suffered  judgment 
by  default  m  ejectment,  the  production  of  the  record  in  tiie  action 
wiU  be  evidence  of  the  plaintiff's  possession  at  the  time  of  the 
demise ;  and  he  may  recover  the  mesne  profits  subsequent  to  that 
date :  but  as  to  the  profits  prior  to  the  demise,  he  must  prove  such 
a  title,  accompanied  by  possession,  as  would  enable  him  to  maintain 
an  ordinary  action  of  trespass. 

896.  Nor  can  the  mortgagee  distrain  or  bring  an  action  for  rent 
nnder  such  circumstances,  so  long  as  the  relation  of  landlord  and 
tettant  does  not  exist  between  him  and  the  person  in  possession. 
If  he  recognize  him  as  his  own  tenant  he  cannot  afterwards  treat 
hJm  as  a  trespasser  (n) ;  and  the  effect  of  the  recognition  is  not 
to  set  up  a  lease  for  years  made  by  the  mortgagor,  but  to  create  a 
new  tenancy  from  year  to  year  between  the  mortgagee  and  the 
les-see  (o)  at  the  old  rent  {p) ;  but  not  (in  the  absence  of  agreement) 

It)  Cottigan  v.  Harilfr.  2  Sch.  &  Lef.  100 ;  Houx  v.  Hunt,  31  Beav.  420 
(I)  Carptnttr  v.  ParUr,  3  C.  B.  (x.s.)  206. 

It^llE^m.^^"'^""'''  ^«^*^*  ««"»  Coo/  Co.,  6  Ex.  032:   LitckfiM  v. 

(1)   Birch  V.  Wrighl,  I  T.  R.  37S. 

t  M  ^  **'  *,"»*"*'•  .fi"'*"*"-  »  <■«'•  *  P-  0(i«  ;   rarthgton  v.  Woodcock  3  Nov 
*  M._872  ;  and  gt-c  Corhttt  v.  Plowdfn.  %^  Ch.  D  fi7S  •   »n-i  B^l^iZl  ,.^, 

' y,";."'  '■•  *"*•  »•"'  Uitwj  2  o.  a.  or)3.  "  '     ■  ^■-'^•^> 

(P)  Corbttt  r.  PhadeH.*upra. 
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on  tlic  other  terms  of  the  lekse  so  far  as  applicable  to  a  yearly 
tenancy  {q). 

896.  Neither  a  mere  notice  to  the  tenant,  requiring  him  to  pav 
rent  to  the  mortgagee,  without  an  attornment  or  other  evidence  of 
consent  by  the  tenant,  nor  an  authority  to  him  from  the  mortgajjor 
to  pay  rent  to  the  mortgagee,  though  communicated  to  and  acted 
upon  by  the  tenant,  will  make  him  the  tenant  of  the  mortgage,  (,r 
entitle  the  latter  to  distrain  for  the  subsequent  rent  (r ) ;    and  a 
subsequent  attornment  by  the  tenant  will  not  set  up  the  mortgagee's 
title  by  relation  from  the  time  at  which  a  previous  notice  whi 
given  («).    Nor  is  the  change  of  tenancy  established  only  by  proof 
of  payment  of  interest,  as  such,  by  the  person  in  possession  of  the 
land  (t).    But  it  has  been  held  to  be  effected  if  the  mortgagee,  or 
his  agent,  call  on  the  mortgagor's  tenant  to  pay,  and  he  actually 
pays,  the  interest  of  the  mortgagee,  instead  of  rent  to  the  niort- 
gagor(u).    And   the  recognition  of   the  tenancy  is  a  matter  of 
evidence,  and  may  be  inferred  from  other  acta— as,  it  seems,  bv  a 
notice  to  the  tenant  to  quit  at  the  expiration  of  his  tenancy  (/), 
or  if  the  mortgagee  encourage  the  tenant  to  lay  out  money  on  the 
property  (y).     But  where  the  mortgagor  leased  to  a  person  who 
laid  out  money  on  improvements,  it  was  held  that  the  occasional 
inspection  by  the  mortgagee  of  the  improvements  was  not  sufficient 
evidence  of  his  acceptance  of  the  lessee  as  his  tenant  («). 

897.  Where  the  lease  was  neither  prior,  nor  subsequent  to,  but 
contemporaneous  with,  the  mortgage  (because  made  under  a  power 
cre.at«d  by  the  same  instrument),  it  was  held  that  the  notice  of  the 
mortgagee  to  the  tenant  in  possession,  entitled  him  to  rents  due  at 
the  time  of  the  notice,  and  gave  a  right  to  distrain  for  them  (a). 

898.  Although  the  subsequent  lease  be  thus  void  as  against  the 
mortgagee,  yet,  as  the  tenant  cannot  dispute  his  landlord's  title,  the 
lease  will  be  good  against  him  until  the  mortgagee  interferes  (i) ; 
until  which  time  the  mortgagor  may  receive  the  rent  for  his  own 
use,  and  may  even  distrain  for  it  when  unpaid. 

And  the  tenant's  interest  by  estoppel  may  be  converted  into  a 

(?)   KtUh  V.  Oamia  d-  Co.,  Ud.,  [10041  1  Ch.  774. 

(r)    Evans  v.  Elliot.  0  M.  &  El.  342 ;    WheeUr  v.  Bmn^omhf.  5  Q.  B.  373: 

V.^'^^J-  ^'^*i."'  ^  ■'■"■•  <"•'•'  ^"'-  Anil  8oe  l)of  <l.  Uoumt  v.  Tkompion,^ 
Q.  B.  1037 ;  and  Towerton  v.  Jaekmm,  [1801]  2  Q.  B.  484. 

(»)  Evfin»  V.  Elliot,  9  Ad.  &  £1,  342. 

(/)  Doe  <1,  Rogtra  v.  CadwaUader,  2  B.  *  Ad.  473. 

(«)  Dot  <1.  Whitaktr  v.  Hnles,  7  Bing.  322. 

(jr)  Smith  V.  Eggiwiion,  1^  R.  9  C.  P.  143.  ptr  KEATtHo  and  Orovb,  JJ. 

(Sr)  Evanii  v.  EUiot,  ^„pra,  per  Lohl  Dcxman  ;  A'e«-A  v.  Jinll.  1  Doucl.  21,  wr 
Lord  HAXsriELi). 

tz)  fhf.  d.  Parry  v.  Hugheg,  11  Jur.  «198. 

(«)   Rogtn  V.  Humphreys,  4  Ad.  k  El.  209. 

l6;   Trent  v.  Hunt,  9  Kx.  14. 
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Ie«e  in  interest   by  the  conveyance  of  the  mortKaBee:   so  that  a   /W 
purcb^er  from  the  mort^a^or  will  under  Huch  circ«,^ta„c^  hatl  a  wS" 

But  where  a  mortgagor  entered  into  an  agw^emont  to  gran    a 

<who  w«  m  po«e«,on)  to  pay  all  future  rents  to  them.  whicrL 

•  riir  *^.""  "'^  '"""'''*''  "°^'*^«  »«  d«termiae  his  tolncv  it 
wu  held  that  the  notice  by  the  mortgagees,  .nd  pament  bv  ^ha 
tenant  m  accordance  with  it.  did  awaVwiti.  t^e  a  dement  'fo  a 
le^e.  and  made  the  tenant  a  tenant  from  y..ar  to  year  to  tTe  mor  * 

be  agreed  at  the  suit  of  the  mortgagor  and  mortgagees  (rf) 

to^hel^lnTbyTch^^^^^^^^^^  P—  Y  '^-^"*  ^— 

u^  {iuiLuaiM.  lo  an  assignee,  who  mav  .sue  the  tenant  'nt«rcrt  m 

upon  the  covenant  m  the  lease  ;  and  this  although  the  estateTo  t"^^  . 

t^e  mortgagor  and  mortgagee  were  both  equitaUe   if    the  Lm   Cr '"  •"* 

0  the  conveyance  be  sufficient  to  pass  an  estate  in  fee.  to  S 

IZnT)    'fiTtr'  "  ''"''''^'  '''''  '"^  "  con.sid;r^L't 
eqiuvalent(e      But  there  is  no  estoppel  where  the  lease  discloses 

thatthe  land  .s  mortgaged,  and  that  the  lessor  has  onran  e^^v 

of  redemption  (/)^    The  lessee's  covenants  are  then  ol  inTo^ 

jnd  cannot  be  sued  upon  by  the  assignee  of  the  lessor.    LdZZ 

the  assignee  of  the  mortgagor  also  acquires  the  leual  estate  from 

t  e  mortgagee    who  was  not  privy  to\r  estc^pS^ty  ^1  J 

900.  After  the  mortgagee  has  *.btained  payment  of  tho  t^m  t^       u. 
t^  tenant,  m  defending  himself  against  a  subLq^t  action  bv  the  ^^''^^ 
mortgagor.  »  still  not  allowed  to  deny  the  morti^aLror's  tm«    T  ^"^^^ 
must  ad^t  i,  and  then  show  that  it  hi!  be:n  de^e'S  aid  'tha!  -  «<it^»- 

or  ifth.  payment  were  by  the  mortgagor's  co„.sent,  the  plea  Iv 
be  nm  en  arr.re  U).  A  plea  of  payment  to  the  mortaWurn 
lu«  demand,  and  threat  to  put  the  llw  in  force  in  cr^ruX; 

C^)   Webb  V.  Atulin,  7  M«n.  A  Or.  701. 

(rf)  Corbtit  V.  Plowden,  26  Ch.  D.  67^ 

(f)   futhbtrtson  V.  Irrina    it  .Iiir    fira\  "ia      m  .     . 

from  dkputi„B  the  title  „7,;un«l,„i,',J-L'r,i  "'/'"'  ':"""  '^  ""*  "»'<'P1'«'' 
»a!  not  operate-  upon  »„  'S  '    Itt^o      fff  *^"  ^  Incau™  ..»,„pVl 

»^w  th*t  the  ™ort«.«or  w!!!?-n„'t  iri^S',  Ser  S  r^""'  "'  '''''  T"  ."""ht 
«1»-  mortgage  did  not  appear  on  the  faw  nf  thr  r'wrHion  ;    for  thouith 

(^)  IM.  d.  /^«.e  V.  rA<«„p«,„/9  y.  B    1037  "'^''«"  "^"• 

(A)  Akhor^  V.  Go,„„e,  C  B.ng.  64.     See  Doe  d.  Jfa,«-«  .   ,,,^.  .  „   .  .  . 
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^1^^  in  8ub.tonc«  •  ple«  o£  payment,  and  gad,  being  •  recognition  o 
•''*^»«»  tbe  mortgagors  right,  and  an  admisuon  that  the  rent  alleged  t( 
have  been  aatiafied  was  due  to  him  (*).  But  a  plea,  that  b*fnr, 
the  deriso  the  owner  mortgaged,  and  that  the  mortgagee  gave 
notice,  the  tenant  attorned,  and  the  mortgagee  distrained,  amount, 
to  a  demal  of  the  right  to  demiM  (/) ;  and  a  plea  of  notice  and  claim 
by  the  mortgagee,  without  an  avermeut  of  consequent  payment  of 
the  rent  to  him,  is  insufficient  (m). 

901.  The  doctrine  of  estoppel  against  the  tenant,  does  not  apply 
to  such  a  case  as  an  action  by  a  mortgagor  against  a  tenant  for 
breach  of  agreement  in  not  delivering  up  fixtures  at  the  end  of  the 
term,  when  the  mortgagee,  after  that  time  and  before  action  by 
the  mortgagor,  has  given  notice  and  required  payment  of  the  rent  • 
and  the  mortgagor  can  only  recover  damages  for  the  detention  of 
the  fixtures  between  the  end  of  the  term  and  the  date  of  the 
mortgagr^'s  notice  (n). 

Mortgagor         902.  A  mortgagor  to  whom  power  is  reserved  to  grant  leases 

Ch^^Zy   "°'»*  •"^'y  ^y  tJ»«  mortgagee  (including,  it  is  submitted,  every 

tet  to  trurteo  mortgagor  to  whom  the  sUtutory  power  in  that  behalf  applies)  may 

for  h.n«,lf.     lease  to  a  trustee  for  himself ;    being  within  the  exception  «,  to 

dealmgs  between  persons  fiUing  fiduciary  positions,  which  allows 

a  tenant  for  life  with  power  to  seU  or  lease  to  execute  the  power  to 

his  own  trustee  (o). 

Prior  to  1S81  908.  The  mortgagee,  before  the  Act  of  1881,  was  equaUy  unable 
a^  ^  S""^^  »  ^»»id  lease  for  years  of  the  mortgaged  estate  without 
to«  the  concurrence  of  the  mortgagor  (p).    If  he  agreed  to  make  a  lease 

P«>l*rty.  with  the  consent  of  the  mortgagor,  who  afterwards  refused  to  concur 
the  lessee  was  not  allowed  to  insist  upon  a  lease  from  the  mortgagee' 
alone  ;  because  the  lessee  himself  might  be  deprived  of  it  on  redemp- 
tion  by  the  mortgagor,  to  whom  ahw  the  mortgagee  might  be  made 
liable  for  wilful  default  if  the  lease  be  shown  to  have  been  improvi- 
dent. And  where  the  state  of  the  title  was  known  to  the  lessee 
It  seems  he  would  have  no  right  to  damages  (j).     Whether  he 

(*)  T  vfory.  Zatnira.  6  Taunt  S24 ;  John^  v,  Jonts.  0  Ad.  ft  El.  8O0  •  folL 
Vmlrlui,    .  &«rf,  20  Q.  B.  D.  209.    And  see  Wilton  v.  Dunn.  17  U.  B  2Ul' 
(/)    .U  korne  y.  Ocmme,  tupra. 
{«!)    WiUon  T.  Dunn,  tupra. 
(»)    Wauonv.  Lane.  11  Ex.  789,  and  per  Pollock.  C.B.,  the  tenant  «tu  only 

mtl^  '^f  *.h"  7**'"*  °'  '^.i"*^'*  F»"'<«'  by  the  lea«e.  'and  not  Xr  tte  tel^ 
mination  of  the  lease ;  and  the  dootrme  of  estoppel  aKainst  a  tenant  i»  peculi.r 
to  tbe  a^ticn  of  ejectment.  But  in  Dtlaney  v.  Fox,  2  ('.  B.  (n  s  )  76«  the  tenant 
r^hT.n'i"  f.r'fPP*^-  "hither  the  landlord  wa»  awtrtins  his  title  by  cjc«tmont 
at  the  end  of  the  term,  or  defending  an  action  of  tre»iMwg  at  a  future  period, 
(o)  Bevan  v.  Uabgood,  1  Johns,  ft  H.  222. 

a vl^d  ^I'^SoL  ^'^''  °  "°^'  *■     ^'^'^'  '■  '*"  »^''«  *"  <*«  »f  «x*«'ty  to 
(y)  Irankiintki  v.  Ball,  33  Bcav.  600. 


BWr:5^.-\i 


^] 


i>^-^^:;i?y 
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eould  in««t  upon  •  !•««  from  the  mort««e  .Iom  wI..„  l. 

not  pnvy  to  an  intentinn  tl..»  *i.        '**^"»**  •'*"»•.  wnen  be  wm  PongrmptM 

been  doubted  ^but  It  iiTui^l.^r'*«'«°'  '*'°'^'*  ''«'»«"'.  »»«  SSHm 

b^ao-pecificperf^llro'Tc^t^r:^^^^^^^^^ 

»^  nu«.to^.  «,  tut  the  .rwLIt  lll^rr/ni^ * 

8^.n?;;UeIr«^^„?^  ^e^:  Z  T'^^'l  ^^  '"^'^  ^^  - 
U^P<^  «  of  hi.  «d  thrir    It'^Z^s t^^^^^^^^^       ii^^^KT 
•nd  mortKagee  cannot  have  a  joint  intere.r»K        i..       ""'*»•>'«'  Undkml  i. 
benefit  of  the  pewon  havin!  td        i    T    '   ***  "«*"*  «""™'*  ^«  the  »*»"  of 
to  the  mortga«^':LerfnL:  r,i^^^^^   V  *'»«  =  ^^'^  "'  !^S-o. 
hi.  commence.  ;    but  they  «^rnot  «.^'  **'  n,«rt,.agor  when 

if  rent  be  expr^^Jy  m^J^  TJ^uT  "u  *  ^"'"*  ^'"^^('h  So 
continuance  of^heLrtgaLTdi  '''^  '°"T«''*'  ''"""''  ^''« 
covenant  i.  «ver.3  T^T'l'^tn^mZ     'u?'  '"°'*«'«"''  ^^« 

c^.unde,themo4:r::;:h:iiroiri^ 


J   wt'  uiungagee,  with  an  eauitAbl<>  ».nnfi«„..:^_  l     ..     Joint  k««e 


^  by  the  mort«a«ee    wkh*^  ^  mortgagor  operates  an  a  Effect  „, 

^  -incident  to  the  demi.e  cannot  blLX  '57"*"*  '^ 
be  sued    ointly  with  the  mortKaEoe  m     Tf  .^  ***"""' 

joint  leaM  are  onJv  with  the  m  .rf  ^^'  !  .  ^*  covenant,  in  the 
of  the  mortgage^calot  .uefo  r^' "?  ^^  '^'^' «"» '««'^'"«« 
they  are  coUatlrartoLT/       ?'''^  °'  ''*"  covenant.,  becau«, 

^  («) ;  buHh  X  .r°forthT  J'*''  ''"  "^^'^^^  •"  *^« 
reverpion  be  extinuuiiA^  ^^v  i  .  ""^  """°°'  ^^""gJ*  *»»« 
Where  in  TjSf  iZ  ""'  ^'  'f*^  °"  '^'  *=°^«»»*°*«  W- 
who  ha.  the  le,r::.^:X^;'':;:l':^^  ^^^  *«»«  -^tgagee. 
none,  the  covenant,  run  with  Z  i  T  I  ^ort^agor.  who  ha. 
the  joint  coveCtlT;)  '  *"^  °"^  *"  '"^  "?«"  ^-^ 

1881  -^^  '**  "^"'y  ««^  «>»«  ^^'^^"fcer  31.^ 

906.  The  inconvenience  arising  from  the  farf  ♦».-♦      -.l       . 
mortgagor  nor  the  mortgagee  by  reason  of  tf        •  *^**/«'^J»«'  *»»«  F^f « 
could  alone  m«lr-  .  i      *^  »;?•  ">^  "  '^'*on  of  their  limited  ownership  •"«*«  «»•*' 
wma  aione  make  a  lease  which  would  be  valid  as  Aa«,ncf  *u     .v      *»>  P^y  « 
WW  been  rem-HJ^l  K„  *k„  ,  o..         . .         .  '^  ***  against  the  other.  i>iJoLu>n  .. 


Uw  of  Property  Act  18^1    IvT         °i  *^'  Conveyancing  and 
operty  Act.  1881.  which  provides  that  if  and  as  far  a. 

(r\    tint  A     D ^        .  . 


(#)  tfomrfrf  V.  Whilaitr.  11  Q  B   147 
•   r?  ''•  *"^«'  3  T.  R.  893. 

"v  «roin.,  U  ti.  B.  200 ;   if<,jr„ay  v.  Edwards,  n  Ju,.  gaol 


!^^ 


^T-f-f^m..-- 


"-llf.  *^ -.'    Jt-^S'.Vil 


:?»«;•.'*>: 


MKROCOPV  lESOUITION   TBT  CHART 

(ANSI  and  ISO  TEST  CHART  No.  2) 


IZ8 

1^ 

^ 

■  2.2 

3.6 

■■1 

i£     1 

12.0 

1.8 


1.6 


ji 


4    APPLIED  IM/1GE_J 

165J  Eost  Main  Street 

?•??•?"•'•  "•"  ^0'*        1*609       USA 
(716)  W  -  03O0  -  Phofw 
(718)  288 -5989 -Fa, 


464  OF   RIGHTS   AND  REMEDIES    OF   THE   CREDITOR.      [PART  I\ 

Paragraph    a  contrary  intention  is  not  expressed  in  the  mortgage  deed,  c 
806        otherwise  in  writing,  and  subject  to  the  terms  of  the  deed,  or  of  an 
such  writing — 

(1.)  A  mortgagor  of  land  while  in  possession,  as  against  ever 
incumbrancer ;  and  (2)  a  mortgagee  of  land  while  i 
possession  as  against  all  prior  incumbrancers,  and  a 
against  the  mortgagor  (which  word  by  the  interpretatio 
clause  will  include  subsequent  incumbrancers),  may  mak 
(3)  an  agricultural  or  occupation  lease  (2)  for  any  term  no 
exceeding  21  years,  and  a  building  lease  for  any  terr 
not  exceeding  99  years ;  (4)  with  power  to  execute  am 
do  all  assurances  and  things  necessary  and  proper  in  tha 
behalf ; 
(5.)  Every  such  lease  shall  take  effect  in  possession  not  late 
than  twelve  months  after  its  date :  (6)  shall  reserve  th 
^  best  rent  (a)  that  can  reasonably  be  obtained,  regard  bein: 

^  had  to  the  circumstances,  but  without  any  fine  bein; 

taken;  (7)  shall  contain  a  covenant  by  the  lessee  fo 
payment  of  the  rent,  and  a  condition  of  re-entry  on  th 
rent  not  being  paid  within  a  time  specified  in  the  lease 
not  exceeding  thirty  days;  (8)  a  counterpart  shall  b 
executed  by  the  lessee,  and  delivered  to  the  lessor;  0 
which  execution  and  delivery  the  execution  of  the  least 
by  the  lessor  shall,  in  favour  of  the  lessee  and  of  all  person 
deriving  title  under  him,  be  sufficient  evidence ; 
(9.)  Every  such  building  lease  shall  be  in  consideration  of  th( 
lessee  or  some  person  by  whose  direction  the  lease  i: 
granted,  having  erected,  or  agreeing  to  erect  within  no 
more  than  five  years  from  the  date  of  the  lease,  building! 
new  or  additional ;  or  having  improved  or  repaired,  01 
agreeing  to  improve  or  re[  ..n-  buildings  within  that  time 
or  having  executed,  or  agreeing  to  execute  within  thai 
time  on  the  land  leased,  an  improvement  for  or  in  con 
nection  with  building  purposes;  (10)  and  a  peppercori 
or  nominal  or  other  rent,  less  than  the  rent  ultimately 
payable,  may  be  made  payable  for  the  first  five  years,  01 
any  less  part  of  the  term ; 
(11.)  In  case  of  a  lease  by  a  mortgagor,  he  shall,  within  one  montl 
after  making  it,  deliver  to  the  mortgagee,  or  the  mortgaget 
first  in  priority,  a  counterpart  duly  executed  by  the  lessee 
but  the  lessee  shall  not  be  concerned  to  see  that  this  is  com 
plied  with ; 

(z)  The  inclusion  in  the  lease  of  chattels  and  sporting  rights  over  other  lam 
comprised  in  the  mortgage  but  not  in  the  lease,  docs  not  take  a  lease  out  of  thi 
description  of  "  an  occupation  lease  "  (Brown  v.  Peto,  [1000]  2  Q.  B.  653). 

(a)  The  rent  must  be  paid  annually  or  oftcner.  A  lump  sum  for  future  ye»J" 
will  not  do  :  Municipal,  etc..  Building  Society  v.  Smith,  22  Q.  B.  D.  70. 


CHAP,  vn.]     TEMN-CIES  AFTER  MOETOAGE  SKCE  1882, 

^rs  oft!,r  °T'"  *""■■  •"J'  '"!■»'  or  other 

(16.)  The  section  applies  only  in  ra^A  «f  o         i. 

fV.^  «^  -^         ^*  °*  ^  mortgage  made  aftpr 

the  commencement  of  the  Act ;  but  the  pro^si^ror Iny 
of  them,  may  by  agreement  in  writing  made  X  the 

eSoee,  De  apphed  to  a  mortgage  made  befnrA  fK^  « 
meneement  of  the  Act,  so  tha^^n"  uch  atlent  Zi 
not  prejudacally  affect  any  right  or  interest  X^lrt 
gag«e  not  joimng  in  or  adopting  the  a-^eement 

'  '  :i:;;rjj''  -^*^-  -^--^^  -  aTaL;  extend 
ana  apply,  as  far  as  circumstances  admit,  to  any  lettinc. 
and  to  any  agreement,  whether  in  writing  or  not  L; 
leasmg  or  letting.  °  '  ^^^ 

mortgagor  .^altfsuch  a  ZTr  """''  ^''''''  *"  ^*'  «°  '^^'  "  * 

obstr^t  thfres  rt£ )  '%:7:r  ^^  *'^  ^r =^^  ^^-«* 

(on  default  being  madfbv  the  mnV  T  ^^'"''^  ^'^^  '^"^^^agee 
enforce  payment  S  the  fpl.  T  °T'^  ^''""^'^  '^^^«'"'  ^^^  may 
the  covenanrrc  A  «?  ^'^'/'^V^"™"'^*'"  *^^  observance  of 
be  ^^^tlt  LtZ^^^  --°t  effectively 

I  IsMP  nn^„.  *T,     '^oaoOr  witfiout  the  jomder  of  the  mortfraTee  (d) 

jT  ,  "■  "'  """sage  at  a  angle  inoWve  rent  (e). 
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Paragraph  other  party  to  the  mortgage  seems  at  least  to  be  proper,  especially 
908  where  a  building  lease  is  intended  to  be  made  ;  for  it  is  only  reason- 
able that  a  mortgagor  should  have  an  opportunity  of  redeeminji, 
or  a  mortgagee  of  foreclosing,  before  an  arrangement  is  made,  which 
may  be  designed  solely  for  the  benefit  of  other  property  of  the 
lessor  ;  or  which,  being  of  a  speculative  or  capricious  nature,  may 
seriously  injure  the  value  of  the  mortgaged  estate.  There  appears 
to  be  nothing  to  prevent  a  reckless  mortgagor  from  making  the 
security  valueless  by  granting  building  leases  to  persons  of  insufficient 
means,  and  throwing  the  property  upon  the  mortgagee's  hands 
covered  with  half-finished  buildings. 

The  provision  at  the  end  of  the  11th  sub-section  is  of  little  or  no 
value  to  the  mortgagee,  for  whose  benefit  it  seems  to  have  been 
intended.  It  may  sometimes  be  difficult  to  determine  which  mort- 
gagee is  first  in  priority,  and  there  is  no  way  of  compelling  the 
mortgagor  to  perform  the  duty  thrown  upon  him  except  by  action. 
A  case,  in  fact,  came  to  the  author's  knowledge  in  which  the 
mortgagor,  instead'  of  delivering  the  counterpart  lease  to  the 
mortgagee,  deposited  it  with  another  person  as  security  for  a  loan. 


Section  II. 

Of  the  Moptg>agree's  plght  to  Possession  of 
Movable  Ppcperty. 

Sub-section  (1).— 0/  the  effect  of  the  Mortgagee's  right  on  the 
Mortgagor  and  persons  chiming  through  him. 

PARAGRAPH 

SiUs  of  Sak  Ad,  1S82  909 

Sights  as  against  third  parties  910 

Creditor's  right  prevaih  against  purchaser     . .         . .  • .  •  •         . .  911 

Mortgagor'' s  bailee  may  deliver  to  mortgagee 912 

Where  goods  seizable  on  demand  for  Twn-payment  of  debt  reasonable  time  must 

be  given  . .         . .         . .         •  •         •  •         •  •         •  •  918 

Pledge  of  chases  in  action        914 

Sub-section  (2).— 0/  the  Preservation  and  User  of  Pledged  and 

Mortgaged  Chattels. 

Where  several  chattels  pledged  for  one  debt  no  one  can  be  redeemed  without 
payment  of  entire  debt 

Law  of  pledged  goods    . .         . .         

Destruction  of  pledged  goods  by  fire 

'  Deterioration  of  goods  pledged  with  pawnbrokers       ..         

Refusal  or  neglect  by  patmbroker  to  re-ddiver  pledged  goods 

Liability  of  person  who  has  a  lien  on  pledged  goods 

Pledgee  or  party  having  lien  cannot  charge  for  warehouse  room 

How  far  pledgee  can  MP.  pledged  chatlela        

Jlinhts  of  mortgagee  of  a  ship  as  to  use  of  it 


915 
916 
917 
918 
919 
920 
921 
922 
923 


Rights  of  mortgagor  of  a  ship  at  to  use  of  it 92* 


»0»-  By  s.  7  of  the  Bills  of  Sale  Act    isso   •.  • 
personal  chattels  (within  the  meaning  "of  JkIT:.     '"  *''*''*^'^  *'^'**  BUIsof  Sale 
of  sale  (falling  under  the  Act) TaU  1  h  '^''1^''^'^  ^y  a  bill  Act.  ls«2. 
taken  possession  of  by  the  granterfl  u'^''''  *"  ^"  ««'^«d  or 

causes  (91.  95) :-  ^  ^""^  ^'^^  °*^"  th««  the  following 

(1.)  If  the  grantor  shall  makp  f1pfo„i<.  • 

sum,  of  money   iZbv  .i'    V"  ""r™'  °'  «■«  ™">  »' 

or  mabtaimng  the  ,«„rity  (M  '^°'  *'""  —7 
(2.)  II  tke  grantor  dull  become  iL^"^,  „  ,„„„  ,.        ,, 
^.  o,  any  of  tlem,  .o  be  diS  f^/;^:  :;.' - 

"■'  ":fSd^or  ri^roi-s  :f  i'  ""-'■ "-  -*  *« 

premises.  ^  ™  *°    ^^  '•^'^"ved  from    the 

.-receip.f„;t;.Xt'ar4:;/'*™  '"  '^»  "^ 
(0.)  If  execution  shall  have  been  Ipv,».i  „     ■' 

providSTt  r^  ^^^  iute^^irr '  *^^  ^-«^«  «^  *^« 

onafa"4^o:Lti:^^^  fays  from  the  seizure 

mentioned  causes,  apply  to  the  ^^^0?°*  °^  ""^  "'  **^^  '^'^'■ 
in  chambers.  and'su^h'Ct  o  jfdfe  ifTusLV/^"^  ^'^^^^^ 
of  money  or  otherwise,  the  said  cafs;  of  s  £rt  no  I  '  ''^"'°* 
may  restrain  the  grantee  from  removing  or  sX'  th.  'TI'^"!'' 

not  in  fact  paid  his  rent  which  alt  WW  f  .'  '^'''"-'^'''  ^*« 
not  been  demanded,  he  does  tt  t 7.' th  7^4^^  ""^'"■'' '^^^ 
produce  the  receipts  (f)  Nor  i^lhl  .  ^^  ^^  omittmg  to 
tje  receipt  to  be  Lt  t  J  hifbVLst  (7^^  '""'T  *°  ^^^"^^« 
of  the  court,  on  seizure  to  r^ZUv  ^^'  '*^  '"^"^^^  *°  ^^^  Power 
of  principal,  inte"  ^anZ't    tta^^^^^^^ 

has  been  made  for  the  nnrnn!  t  r^'"'^'  "'^  ^^^^^^^  ^^e  seizure 
of  protecting  the  LcuX  T  t  ?'"^""  ''  ''"'^  ^«^  *^«  P-Po«e 

o^^ered  uX  the^e^S;i  r  ^tt t^T^l^;  '^"7^  ?  ^^^  ^« 

laac  ^  mortgagee  who  takes  steps 

2  B  2 
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to  realize  is  estopped  from  declining  to  receive  payment  (h)  (1499) 
In  the  latter,  if  the  date  of  payment  has  not  arrived,  redemption 
will  not  be  forced  on  the  mortgagee  (i). 

910.  The  mortgagee  of  personal  chattels  may  sue  third  parties 
in  respect  of  them,  if,  when  the  "ause  of  action  accrued,  he  had  « 
right  to  immediate  possession.  Apart  from  the  above  Act  thii 
right  was  complete,  if  there  were  an  assignment  to  the  mortgage( 
not  qualified  by  any  clause  which  gave  the  mortgagor  a  right  t( 
continue  in  possession  until  default  in  payment  on  dernand,  no 
limited  as  to  the  right  of  possession  till  some  other  future  time  whicl 
had  not  arrived  when  the  goods  were  taken  by  a  third  person  (k) 
If  he  had  that  legal  right,  though  it  were  coupled  with  a  trust  t( 
permit  the  mortgagor  to  hold  till  demand  of  the  debt,  itwas  sufficien 
to  support  the  action  ;  the  trust  being  consistent  with  a  right  o 
possession  in  the  mortgagee  (I).  And  the  right  was  not  affected  b; 
the  giving  a  bill  of  exchange  on  account  of  the  debt,  although  th 
bill  had  been  inddrsed  over  for  value  (m).  What  the  effect  of  th 
Bills  of  Sale  Act,  1882,  is  in  this  respect  seems  never  to  have  beei 
decided.  But  it  is  apprehended  that  as  it  takes  away  (without  an; 
qualification)  the  right  of  possession  of  the  mortgagee  except  in  th 
five  specified  cases,  the  rights  of  the  mortgagee  against  third  partie 
must  be  affected  in  precisely  the  same  way  as  if  s.  7  were  set  out  i) 
the  mortgage.  Where  the  Sheriff  has  taken  possession  of  the  good 
and  interpleads  he  will  as  a  rule  be  ordered  to  withdraw  unless  th 
judgment  creditor  is  willing  to  redeem  (n). 

911 .  And  if  the  mortgagor,  being  in  possession  after  the  mortgagt 
disable  himself  by  a  voluntary  and  wrongful  act  from  deliverin 
the  chattel  to  the  mortgagee,  the  latter  may  bring  his  action  agains 
the  purchaser,  who,  except  he  bought  in  market  overt,  or  undw  th 
provisions  of  the  Factors  Act  or  the  Sale  of  the  Goods  Act  (384, 405, 
can  acquire  uo  title  by  the  wrongful  act  of  the  mortgagor  (o). 

912.  The  mortgagee  may  also  recover  against  a  bailee,  to  whoi 
the  chattel  was  delivered  by  the  mortgagor,  before  the  mortgage 
and  therefore  {p),  after  demand  by  the  mortgagee,  the  bailee  i 
justified  in  refusing  to  re-deliver   the  chattel  to  the  mortgagoi 

(h)  See  Exp.  Cotton,  supra  ;  Exp.  Wiektns,  supra. 
,      (»•)  Exp.  EUis.  [18981  2  Q.  B.  79. 

(it)  2  RolL  Al-r.  21.  22  ;  Bradky  v.  CopUy,  1  C.  B.  685 ;  Wheeler  v.  Monltfjc^ 
2  Q   B.  133.    The  purchaser  of  chattels  cannot  sue  for  them  in  trover  wnue 
vendor's  lien  for  the  purchase  money  remains  unsatisfied.    Lord  v.  /  rice,  u 
ft  Ex.  54. 

(I)   WhiU  V.  Morris,  16  Jur.  500. 

{r>)   Bmmtvell  v.  Eglinton,  5  B.  &  S.  39. 

(n)  CUrn  v.  Tegner,  [1898]  1  Q.  B.  37. 

(o)  Cooper  v.  WiOomaU,  1  C.  B.  672. 

(p)  European,  etc.,  Co.  v.  Boyal  Mail,  etc.,  Co.,  8  Jur.  (K.s.)  136. 


C'4AP.  VII.]      OF  PRESERVATION.  ETC.  OF  MORTGAGED  CHATTELS 

T^^^Z^-  ^°  -  -^e  ^^o.  his  Situation 

913.  If  a  mortgage  of  chattels  be  subject  to  a  proviso  for  redemp- 
tion on   payment  at  a  certain  day,  or  at  such  earlier  day  asTe 

to  aUow  the  mortgagor  a  reasonable  time  to  obtain  the  money 
and  not  illusory,  as  a  half-hour's  nntiVp  in\  •  ti.  *  u  •  .    '"°°^>' 

lent  to  p.,™„t  „„  de..„r  or  2:;l  ptfa"?  "S  ?*^ 
«.  do  »,  „igl.  W  e,pre3,ly  provided     «"  ™  'lit  co^ltT^ 

of  reasonable  opportunity  allowed  for  payment  on  demand    the 

damage  will  only  be  for  the  yalue  of  his  interest  inZeVX 

at  the  time  of  seizure,  and  not  for  their  actual   yalue    L^T 

creditor  would  otherwise  be  deprived  of  the  benefit  of  the'seLity! 

814.  The  pledgee  of  a  negotiable  security  may  recover  and 

receive  tne  money  due  thereon,  suing  for  it  in  his  own  name     but 

generally  he  has  no  right  to  compromise  the  claim  for  Ts^  han  is 

due  upon  he  security  ;  and  if  he  do  so,  he  will  be  bound  to  aecoun 

to  the  pledgor,  for  the  full  value  {s).    On  the  other  hand  thTr^l 

gagee  of  an  interest  in  a  trust  fund  or  other  cho     L  actit  iTnot" 

entitled  to  receive  the  whole  of  the  mortgagor's  interest   but  oX 

Su-^EonoN  {2).-0/ *  P™e,-.;,«.  and  V.er  „/  Pkd^  and 
Mortgaged  Chattels. 
915.  The  general  rights  and  liabilities  which  are  incidental  to 
the  mortgagee's  possession  of  the  mortgacred  est!tL   a  !  f-  ^1^ 

JSL^^nd^Sf  t£  "^rf^  ^"  taldng^thelr^Twet  tt 
KS^i^^^J;^^^^^^^^^^  -plained  in  the  chapter  relating 

way  of  Zi!     ^       ,  I"       "*  *^^  possession  of  chattels,  whether  by 
way  of  mortgage,  pledge,  or  lien,  involves  considerations  peci^iar 
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Where  goods 
seizablo  on 
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non-payment 
of  debt, 
reasonable 
time  must  bo 
given. 


Pledgee  of 
chose  in 
action,  and 
mortgagee 
of  patent. 


fiSiffe.  Sl^'.'l„*zf;i%=  \'  \'-  «•  «•  38-  See  E.p.  Trevor.  Re 
(')  BeUing  y  R^adl  H  ^r-  ^^'  S'  ^'"'t^^'  19  Ch.  D.  169.    ^  '  *" 

V.  Sh^y,  8%"*^  28?"  ^-  ^'^  '  ^'^  "•  "'''*°»'  32  L.  J-  Q.  B.  382 ;  Moore 
!,'>*  S'/j^S-^-t^.  S.321. 

T.  W  [isV^Tc^.'^asr'  ^''"*1  '  ^"'^  ^  '  "PP^'^^J  »°d  applied  in  Hoelcey 

«  aKf  "■  ^^"""^  "^  ^<'-  -■  *««%  Bridge  VnUed  District  Flour  Society. 


Where 
several 
chattels 
pledged  for 
one  debt  no 
one  can  be 
redeemed 
without 
payment  of 
entire  debt 
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Paragraph!   to  the  nature  of  those  form.s  of  security,  and  which  may  be  con- 

916^917   veniently  referred  to  in  thin"  place. 

The  pawnee  of  chattels  is  bound  to  restore  the  pledge  upoo 
payment  of  the  debt  {w),  but  if  the  general  property  in  several 
chattels  pledged  for  a  einjile  debt,  become  vested  in  different  persons, 
the  pledgee  is  not  bound  to  give  up  any  one  of  them  to  its  owner 
until  the  whole  debt  is  paid  ;  nor  is  he  (i)  liable  in  trover  if  he 
refuse  to  deliver  the  pledge  upon  tender  by  some  only  of  several 
tenants  in  common  or  joint  tenants  {y). 


Lou  of 
pledoed 
goocu. 


916.  A  pledgee  must  use  ordinary  diligence,  and  is  liable  to  the 
pawnor  or  his  assignee  for  ordinary  neglect  in  the  care  of  it ;  and 
the  default  for  which  he  is  responsible  extends  as  well  to  acts  of 
omission  as  of  commission  (z).  If  the  money  for  which  the  goods 
were  pawned  be  tendered  to  the  pawnee  before  they  are  lost,  then 
the  pawnee  shall  be  answerable  for  them ;  because  by  detaiiiins 
them  after  the  tender  of  the  money  he  is  a  wrong-doer  and  a  wruiif^- 
ful  detainer  of  the  goods,  and  the  special  property  of  the  pawnee  is 
determined  (192) ;  and  a  man  who  keeps  goods  by  wrong  must  be 
answerable  for  them  at  all  events,  for  the  detaining  of  them  by  liim 
is  the  reason  of  the  loss  (a).  Hence  Story  confines  the  liability  to 
cases  in  which  the  same  loss  or  accident  would  not  otherwise 
inevitably  have  happened  (6).  As  to  the  pawnee's  liability  in 
cases  of  theft,  it  is  laid  down  that  theft  2>er  se  establishes  neither 
responsibility  nor  irresponsibility  in  the  bailee  (c) ;  if  the  theft  be 
occasioned  by  negligence,  tbo  bailee  is  responsible ;  if  without 
negligence,  he  is  discharge*:!.  Ordinary  diligence  is  not  disproved 
even  presumptively  by  mere  theft,  but  the  proper  conclusion 
must  be  drawn  from  weighing  all  the  circumstances  of  the 
particular  case. 

Destruction        917.  Under  the  Pawnbrokers  Act,   1872,   where  a  pledge  is 

°o<^s1r^   destroyed  or  damaged  by  or  in  consequence  of  fire,  the  pawnbroker 

shall  nevertheless  be  liable,  on  application  within  the  period  during 

which  the  pledge  would  have  been  redeemable,  to  pay  thd  value  of 

the  pledge,  after  deducting  the  amount  of  the  loan  and  profit,  such 

(w)  Story,  Bailments,  §  332  ;   Jones,  Bailments,  75  ;   Glanville,  bk.  10,  e.  8. 
(x)  Franklin  v.  A'ea<f,  13  Mee.  &  W.  481.     Per  Rolfe,  B. 
,(y)  Harper  v.  QodseU,  L.  R.  5  Q.  B.  422. 

(z)  Story,  Bailments,  §  342  ;  Franklin  v.  Neate,  13  Mee.  &  W.  481.     Per  Rolfe,  B. 
(a)    Per  Holt,  C. J.,  in  Coggs  v.  Bernard,  2  Lord  Raym.  909;  Souihcote'i  Cme, 
4  Rep.  83  b. 

(6)   Bailments,  §  341. 

(e)  Stury,  Bailments,  §  33S  :  Kent,  2  Coram,  pp.  580,  581.  And  ho  !t<V.?:  "I 
think  it  would  be  going  quite  far  enough  to  hold,  that  such  a  loss  is  prima  facte 
evidence  of  neglect,  and  that  it  lies  with  the  pawnee  to  destroy  the  pre- 
sumption." 
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pledge  1,.,  become  or  h.'  blre^d  ^L' "tT"  >'""  ""  ?!■'«* 
the  lime  of  pawning  thereof  hv  «r  ,K        u  !J     ,  ^  ""°  ''  ""*  "*  P'"''l»«k™. 

jjifu.  m..heLo„/o5r:;l°:a 

(it,  .ward  a  reasonable  .atiafaction  to  the  ow„„!  T.u      ,  j 
-cpeee  o,  the  damage,  and  tho  amou'nValrd "hu t  Sedtted 
from  the  amount  payable  to  the  p.„„brok-er  or  »h«  I  h  ^"""fr 

4JeJnMTne^:soTrerdot:::x?.::,'r°' 

en„«ed  to  have  deUvery  .hereof  nnder  th^  Ae.^  ht'  ialit':;™: 
of  an  oftonce  aga,n,t  the  Act,  and  a  court  of  aummarr  „McZ 
may,  if  the  court  thinks  to,  with  or  withnot  !»,„„■     '""™™™ 

J^wever,  been  held  to  constitute  "  reasonable  e«usl  ^^  ^ 

thele"!::  SXwLt!-tLl;i'''"'?^  ™^.°'  "^°' " 

eence  (h)  Snmn  ^  «;  Pf  ^^^^^^^a*  is,  he  must  use  ordinary  dili- 
gence A)  Some  difficulty  was  felt  in  the  allowance  of  a  lien  where 
Ae  detention  of  it  would  cause  expense  to  the  clain.ant-the  chatti! 
being  a  „.are.  detained  to  answer  the  charge  for  co"L.!ibecause 

m*^  °,  ""^l  '^"""^^  ^'  "«^J«  f°'  the  feedin.  •    but  the 

diffi  ulty  was  solved  by  reference  to  the  analogous  case  of  a  dis  ress 

til  H  7^!",^'''^  ''  "^'"P^'l^ble  to  take  reasonable  care  oi 
^  tt  'r ''I'  '""^  "  ^'  P"*  '^^-t^  i"  -  pound  covert  mus 

f^  them  ;  and  to  the  case  of  a  lien  on  corn,  whkh  req^res  labo^ 
and  expense  m  the  proper  custody  of  it  (i)  ^  "' 


Refusal  or 
neglect  by 
pawnbroker 
to  re-deliver 
pledged 
goods. 


Liability  of 
person  who 
has  a  lien  on 
gooda 


W  35  &  36  Vict.  c.  93,  s.  27. 
(«)  Id.  s.  28. 

(J)  AUu^Hy  an.  Walker  v.  Clayton,  f  1907]  2  K  B.  1^.  ""  ""  ''" 
(A)  Angus  v.  McLachlan,  23  Ch.  D.  330 

He  waa.  however,  so  bounHy  5  ft'T  WilV  f  c    T"  '^f'^^''^  '''*™''g«  ^«'"«"t 

analogy  between  lien  and  pound  covert  S  to  whithh!:  ^'  T*  ^^T  '«  »  «='<>«' 
V       u  voven,  as  to  which  he  was  always  bound  by  law. 
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The  holder  under  a  lien  may,  however,  deal  with  the  goods  in  a 
reasonable  way  to  maintain  his  right ;  and  a  Hhipping  agent,  claiminfj 
a  lien  on  jfoodu  for  the  cost  of  transport,  has  therefore  been  held 
to  be  justified  in  bringing  them  back  from  the  foreign  port  to  which 
they  have  been  sent,  on  non-payment  of  the  charges  (/I). 

Wedgee^or.^  921.  The  holder  of  a  chattel  under  a  lien,  or,  it  is  conceived, 
^Lnnot"*  y  **7  °^  pledge,  cannot  require  payment  for  the  use  of  the  place 
ch»rgofor  in  which  the  chettel  is  detained,  or  otherwise  for  keeping  it.  A 
right  to  such  a  payment  cannot  be  acquired  under  a  lien,  by  a 
notice  that  it  will  be  demanded ;  and  if  the  payment  be  made 
under  protest  to  regain  possession  of  the  chattel,  the  money  may 
be  recovered  by  action  (l),  as  may  also  a  sum  paid  in  excess  of 
what  is  justly  due  in  respect  of  the  debt  for  which  the  chattel  is 
detained  (m). 


warchouiic 
room. 


How  far 
pledgee  can 
uiie  pledged 
chattels. 


922.  Although  the  pawnee  of  a  chattel  cannot  generally  make 
a  profit  by  it  (n),  yet,  taking  a  special  property  in  it  by  the  act  of 
the  pledgor,  he  acquires  with  the  possession  a  certain  right  of  user, 
which  does  not  belong  to  one  whose  possession  (as  in  the  case  of  a 
distress)  arises  by  act  in  law  (o).  The  pawnee's  right  of  user  depends 
upon  the  nature  of  the  chattel,  and  the  extent  to  which  the  use  of 
it  may  be  beneficial,  injurious,  or  indifferent  to  its  due  preservation 
(1744).  The  result  of  the  authorities  upon  this  subject  is  thus 
stated  by  Mr.  Justice  Story  (p) : — 

1.  If  the  pawn  be  of  such  nature  that  the  due  preservation  of 

it  requires  some  use,  the  use  is  not  only  justifiable  but  is 
indispensable  to  the  faithful  discharge  of  the  duty  of  the 
pawnee. 

2.  If  the  pawn  will  be  the  worse  for  the  use,  as  in  the  case  of 

the  wearing  of  clothes,  the  use  will  be  prohibited  {q). 

3.  If  the  keeping  of  it  be  a  charge  to  the  pawnee,  as  in  the  case 

of  a  cow  or  horse,  it  may  be  used  by  way  of  recompense : 
the  cow  may  be  milked,  and  the  horse  ridden  (r). 

(*)  Edwards  v.  Southgate,  10  W.  R.  528. 

(0  Somes  V.  British  Empire  Shipping  Co.,  8  H.  L.  C.  338  ;  1  El.,  Bl.  &  El.  353 ; 
Dtmsdak  v.  London  and  Brighton  Sail.  Co.,  3  Fost.  &  F.  169,  n.  See  Tha-nts 
Ironwork  Co.  v.  Patent  Der,  ,ck  Co.,  1  Johns.  &  H.  93.  But  Lord  Ellenbobouoh 
seems  to  have  thought  that  an  analogous  right  could  be  maintained  after  a 
reasonable  time  and  notice  to  remove  the  chattel.  {Hartley  v.  Hitchcock, 
1  Stark.  408.) 

(m)  Ashmole  v.  Wainwright,  2  Q.  B.  837. 

(n)  London  v.  Waile,  L.  R.  6  Eq.  165. 

(o)  Mores  v.  Conham,  Owen,  123. 

(p)  Story,  BaUments,  §§  329,  330. 

(g)  See  also  Mores  v.  Conham,  supra,  per  Daniel,  J. 

(r)  Id. ;  per  CooK,  Wabbueton,  and  Dakiel,  JJ. 
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4.  If  the  use  will  bo  beneficifll  tn  »i,„  ^  •      „ 

^on.*  aro  in  the     J":    f^  ^  t  "7 "''"'^''  'v!  ''^  ^''-    "^"^ 
books  {a)  '       '■"^'  '^"-  ""'^  '»  tiio  "tlior, 

illustration  the  pawn  of  jewels  to  .  l^ .  i  "  ""'"'•  ^'"'>'  ««  «»« 
/^;  but  then^she  n  uit  do  t  at  £'  ^' T'V^^''  '^'  ""^^'  «'« 
keeps  them  locked  up  in  hr  cabinet  .  '^'"  •=  ^"^^'^'^'-^'^^  i^  Hhe 
open,  and  the  jewels  Taken  JroT/h  "^ 

if  she  wears  theL  aTroad  a„d  rtherr';  u'l  '''f^  ''''  "^^'^^'^  ' 
answerable.    And  the  reason  Is  h  "u*"'^  "*  '^''"''  '^'  ^i"  b« 

ofadeposit.«„.„,trrrL^^^^^^^^^ 

to  be  contradictory  and  is  <««  rJ„  kV/f  "^  passage  seems 

elusion  that  Roods  nonfaWe  to  ini,!"'  '°  ""^'^^^^^^  ^"^  ^^^  ^«"- 

the  pledgee  at  his  pern     Th!.  "^  7    {  ™'''  "'*'  "^'^  ^'  "'"^^  by 

aris^^gfromtheurl^'dt^^^^^^^^^^^^^^^^^ 

its  use  where  it  can  be  lawfniu!  ?     ,     ?"        '*  ^'^  ^^  "■'^<'^'  «"J  from 

is  probabl,  „,  um"e  pS'L'j^^tl"  "^  """  "  "'  ■'"*^-' 

.b.  s«„nd  „,  tie  abov:zr„^L;"':X''ri  ^i  -"-sfr." 

vented  from  usin^  it  •  thoncrJ,  th.  u      •      ^         evidently  be  pre-  i«o  of  it. 

acquire,  nor  the  mortga^   o  e    L  1^^^^  "^  ^''  '"'^"'^S^ 

far  as  may  be  necessarylr  m^^ttl  ."''"''''  '''''^'  «° 

-«i.^a.:LT.::xr:^-ri^:-;-- 

(«)  Jones,  BaUments,  81. 

tfe:i£rj;dS;7o1hf-^X''a'r^^^^^^^  ^"'^"*''''  Mohammedan  law 
the  usuiruct  of  thi  pan-n  •   and  if  fhn  ^^        °  ^^^  possession  only,  and  not  ^ 

commits  a  transgre£io™for  which* t^uT  '?'  ^''  °"*'  "'  Pl«Jgo  the  pa"  „  h^ 
dL*"tk"*  ?f  ^''^  debt  Jing  a  trust)  but  T^t  'T'*"°"  (the^lclgoVy^nd 
fc-  .^t'^^^n^tion  betwin  theuleand  nro  ''°i"''''",°f  **"«  ^°"t«ot  takes 
Justwted  by  the  example  of  a  ring  for  thotef '""vT  8^  *'"^  P''""  *»  •'"riously 
fin«r  ^-'1°°  ''^  1^"'«  finger. Thichfs  a  uie.K.,r^'^''-^u''  P''""''^  *«  responsible 
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ij    po8«e.s.sion  (.f  the  mort«aKeo«,  wa«  not  to  he  H..ld  till  two  moii 

after  denmnd  in  v    >i,ij.r  „f  the  debt,  it  was  conMider.-.!  {x)  thai 

right  to  use  the  hhip  durinj;  that  interval  was  implied,  and   i 

an  intont».n  that  uho  should  remain  uselesN ;   and   that  hucIi 

right  waH  contempiati'd   by  the   provision   of    the    Shipping  / 

then  m  forct,  ati  a  meann   by  which   the   ship  might   be  n.a 

available  f„r  tno    payment    of    the    mortgage    debt;   and    w 

alHo  incident  to  the  character  of  a   mortgagee  as  distinguish 

from  that  of  a  mere  bailee.    The  judges  of  the  Court  of  Apix' 

however,  taking  a  lower  view  of  the  mortgagee's  right«,  apm-ur 

effect  to  have  agreed,  that,  though  the  first  duty  of  the  mortga-w 

a  ship  who  takes  possession  is  to  sell,  he  is  not  bound  to  do  "so 

every  sacrifice  ;  and  if  ho  cannot  reasonablv  or  piudently  dr.  so.  1 

will  be  justified,  in  the  exercise  of  the  sound  discretion  of  a  prud'ci 

owner,  in  employing  the  ship  (//).     But  the  unlimited  right  to  ser 

her  to  any  distance,  and  to  employ  her  for  any  indefinite  time  , 

the  mortgagor's  costs  for  repairs,  wages,  insurance,  and  other  di 

bursements  and  riskp,  and  at  the  risk  of  involving  him  in  specuiativ 

adventures,  was  strongly  denied  (j). 

Where  mortgagees  in  possession  employed  the  sJiip  in  a  trad 
which  they  had  notice  was  unremunerative,  and  in  so  doing  injure 
her,  and  afterwards  made  an  improvident  sale,  they  were  char-<-, 
with  her  value  at  the  time  of  taking  possession  ;  although  in  th 
opinion  of  Turnei,  L.J.,  they  should  properly  have  been  char<'C( 
with  what  she  might  have  earned  if  chartered  in  the  ordinan 
course,  according  to  the  usual  mode  of  charging  mort<'a.'ees  h 
possession,  and  with  all  damages  beyond  ordinary  wear^and  toai 
occasioned  by  the  use  made  of  her  (a). 

A  mortgagee  may  properly  refuse  to  enter  into  a  chartcr-partv 
for  the  employment  of  the  ship  in  a  voyage  of  a  speculative 
character  (6).  °  r 

mortoaaeoof  u^^^'J^*'  mortgagor,  on  the  other  hand,  while  the  mortgagee 
a  ship  as  to  *"°^^  ^^"^  *°  '■etain  possession  (and  in  the  absence  of  expre.ss 
use  of  it  contract  the  mortgagor  is  entitled  to  possession  until  the  debt  is 
payable,  unless  the  ship  is  being  so  dealt  with  as  to  impair  the 
security  (c)),  has  full  liberty  to  deal  with  the  ship,  so  far  as  he 
can  do  so  consistently  with  the  sufficiency  of  the  security.  And  the 
mortgagee,  so  long  as  he  does  not  interfere,  will  be  held  to  have 
acquiesced  in  all  proper  engagements  for  her  use  which  have  been 

K.  ft'/cTa™"  ""^  ^"*''''''''''»  ^°!f<^  ^a*'  Co.  V.  Royal  Mail  Sleam  Packd  Co.,  i 

OihJnn^l'"V,h*  Vu '^  ^'^J-"<"^r^  Co-  •*»  De  G.,  F.  &  .J.  177;   De  Maltos  v. 
Uibson,  1  Johns.  &  H.  at  p.  85,  per  Wood,  V.-C 
(j)  Id. 

..Jn.l  flt.hf^  *°  '^n^T^/"'  '°^V^  P"''''  ''''"«'  »  mortgagee  is  restrainwl  from 
nsiiiL'  the  ship,  sno  l>e  Mattos  v.  Oih.inn,  1  .Tnhn=   &  II  79 

(6)  Samuel  v.  Jone^.  7  L.  T.  (n.s.)  760. 

(c)  The  Blanche,  08  L.  T.  592 ;  The  Heather  Bell,  [I90I]  P  272 
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niado  by  tho  niort«»j,or  •  who  rnav     f 

u-^c 03  aru  pruiHT  to  uive'th,.  „u  n  '  \  '"!"  *""''  ^""^ratlu  fur  her    Parnyraph 

«''ip.  -n.!  by  .».an.s  <  f  wl    h  ho?"'"    '"  ""  '"""""^  "^  *'"  "^•""-       ^* 
the  m<.rtKaKe  debt  (,/) :   ^  '  ,  '7  7"'  ^''"  "'"«"^  "^  di«har,i„« 

;"ch  a  contract,  wilhl.utiw     /  CT'%""'"' .'''*^^^"«  -^'' 

a.  that  .sho  „.ay  be  a  nonrco  o  p  L  ,  „"  "'"•""•"*'""^"'  ••"^r>"«". 
he  tako.  po.s.so.ion.  the  n.ort«aK  ^  ^  Th'T'''''  '""'*"''  ^■'"-'" 
th.>  .-.h.p  .n  an  effective  condition  •  a n .1  *^  "  '"'"''*''  ^"  '^•^•*^P 

by  his  .Jirection  when  in  po   e  1^  T-'^"'^''  ^"''"''^  "^  »"'  madL 

F.w««ory  Hon  a«ain.st Iwt^t  ^^^^^^       "'">'  -^"^  ^- 

-rtKa^or  «huli  retain  the    hLra    er  o        '''  '"'^?"""  ^'"*^  "'« 
-id  to  have   been  for  the  brfitof  1""''T  <"'"^''  '"  ^'''  '^ 
operate  (y).    And   the  mort-'al     °   "'^"'".'■^-"^'••^•)  ^i"  ceane  to 
require  payment  to  himMTf:fThofr'T"r '"'''''"   '"^^^•^^'""'   '"^y 
of  the  «hip  which  has  b     j  t^l  t\^  ^^ T'^^^'  ^'-  ^^^  "i 
n«ht  to  receive  the  earnin-s  (7tt  ?■        ,'"':'''»"^«"^-    «"t  as  the 
money,  doe«  not  pass  to  hi  b    u     '^'V'"'''''''"'  ^'''^^''  ^'  P'»-^''««o 
(unless  it  be  special  va.s  Id  I"''  ^^-V"'^'""^^"*  "^  th"  freight 
the  vessel)  he  Lust  td'Xe  JoV"     '"'  *°  J^"  '^""^^•^-  'P  "^ 
other  tantamount  act-  as  bv  remT'        "'■'"■'  ^'•''  "^'''^  ^y  omo 
before  the  mortgagor  ha    rlllZT  '"'T'  ^^^  '^"^  ^'^-t"- 
mortgage  is  o„i;  upon  shaeTof  the    1^."^  ^^^  =   '"  "^-«  «- 
tusband.  by  joizdn.  w"th  the  othL  ^^  ^''"""'"«  ^"  ^^e  ship's 

«bip-H  husbaid  (0  ;    othem  ;«    1 LT^^^^^      "  "^P^'"*"'"'  -"^ 'er 
estate  the  freighVc^nnotr^J^^^^^^^^^^^  »f  '^  --tgaged 

received  it  (1721 )  (l\      \  j  ''*'"^®f^"  "om  the  mortgagor  who  has 

.heproduce'SL  J^'CZ  :f  ^T"^  °'  ">«  -««a«t 

ue  expenses  of  the  voyage  m  which  it  waa 

freight  where  th«         .  ^ '  ■^'"■'•°'".  2  App.  Cas.  636      R^,',  /,  ^^*^  '    "  '.'*''«  v.  JFi7^o», 
(i)  Jiusden  V.  Pope,  L.  R.  3  g,  ofif, .    „..,  „ 
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OF   RIGHTS  AND  REMEDIJiS   OF  THE  CREDITOR.      [PART  I 

earned  (I).  The  mortgagee,  whether  in  possession  or  not,  is  n 
liable  for  necessaries  supplied  to  the  ship,  unless  they  were  orden 
by  his  agent  or  upon  his  credit  (m).  Nor  does  the  lien  created  1 
88.  4  and  5  of  the  Admiralty  Court  Act,  1861,  take  priority  of  I 
claims,  unless  {semble)  he  has  expended  money  by  leave  of  tl 
court  (n).  And  if  he  have  paid  expenses  for  which  the  ship  w 
liable  in  order  to  obtain  possession  of  her,  he  may  recover  the 
from  the  person  by  whose  neglect  to  pay  them  the  ship  becan 
liable  (o). 

(/)  Qrctnx.  Brigga,  6  Hare,  395  ;  Cato  v.  Irving,  5  De  G.  4  Sm.  210 ;  Alexand 
V.  Stmmt,  18  Beav.  80 ;  affirmed,  5  Do  G.  M.  &.  Q.  67. 

(m)  The  Troubadour,  L.  R.  1  Ad.  &  E.  302 ;  Tuentman  v.  Hart,  1  Stark.  30C 
Bngga  v.  H  tlhnson,  7  B.  &  C.  30 ;  Myers  v.  WiUia,  17  C.  B.  77  ;  18  C.  B.  88U  •  ar 
see  The  Argentine,  [im>]  P.  236.  If  the  mortgagee,  also  filling  another  charkcK 
with  reference  to  the  ship,  givef  directions  for  repairs,  the  question  in  what  charact< 
he  acted  la  for  the  jury.    (Castle  v.  Puke,  5  Car.  &  P.  359.) 

(»)  The  Lyons,  67  L.  T.  818. 

(o)  Johnson  v.  Royal  Mail  Steam  Faciei  Co.,  L.  R.  3  C.  P.  38. 
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CASASIAH  BOTES 

BIGHTS  OF  MOEIGAGOl!  GENEEAHY 
Wheee  notwithstanding  the  omission  „t  ,u       .,     ■ 

it  «»fflcientl,  appaar^^^/r™  vill  oMh"'"  °'°"" 
Itself  and  tie  course  of  dealing  .l.fT  ^  *°  "'""S'se 
P-Ues  that  the  n,ortg4:;tuid*  '  J  ""  '  """"""  "' '"» 
.be  mortgagees  we«°e^-o  *,;"„  ZtrbrT  "°''' '"»'°"' 
Po«ssionm,tUsuehdefauItto  /  "  *  "'°  ~«S«S"'» 
able  to  the  mort.^1  f°      t    '\""««'g°'  "  notaceount- 

possession,  ...^f^Z^l^i  I^IZ'''  "'f  ^■■ 

Pnder  the  Ko™  ttrS;rier.I  ™  '"  ":  °™  "'""■ 
otmlemption  ean  maintain  r^iot  of ,  °™'  "'  "°  '^''"^■ 
property  and  iniurr  toT,7    uT,  '"^  '"  mortgaged 

«l"ity(.).  A  mortgage  of  aZ  4  ^tr^"  "'' 
n.  possession  from  eommitting  waste  elnZZJk  T^^ 
sagee  has  obtained  the  consent  of  ,Z  *       °  """^ 

-««.»  is  entitled  to  .7^1^  JT^Z^t  .""l 

•".Mortgages  Of  rr.<rmC:X^^[; 

/•1SB7N  fo'^*-"^''  ^-  ^«'«"»  (1898),  22  8  C   H  *.b 

(1887X  13  Ont.  57.  ^       ""  ^-  ^-  ^"S."  see  also  JU'Mullen  v.  Free 

(wR.b.O.U8y7),c.l2],8.3..nb-..l 
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right  to  redeem  subsists,  may  inspect  the  title  deeds.  Where 
the  mortgagor  has  conveyed  away  his  equity  of  redemption  he 
may  be  discharged  from  liability  under  his  covenant  for  pay- 
ment if  the  mortgagee  deals  with  the  purchaser  of  the  equity 
of  redemption  to  the  prejudice  of  the  mortgagor,  as,  for  example, 
if  the  mortgagee  extends  the  time  for  payment  (h).  But  if  in  such 
an  agreement  to  extend  the  time  for  payment  the  rights  of  the 
mortgagee  are  expressly  reserved  he  will  not  be  discharged  (i). 
Where  the  dealings  do  not  amount  to  a  new  coatract  and  there 
is  no  binding  agreement  to  extend  the  time  for  payment,  the 
right  of  action  will  be  impaired  (k). 

In  M'Cuaig  v.  Barber  (I),  bx  action  on  the  covenant  for 
payment,  the  defendant,  a  mortgagor  of  land,  sold  the  equity 
and  took  from  the  purchaser  a  covenant  to  pay  off  the  mortgage, 
which  he  assigned  to'  the  plaintiff,  the  mortgagee,  who  after- 
wards, without  his  knowledge,  took  by  assignment  from  the 
purchaser  of  the  equity  the  benefit  of  similar  covenants  from 
sub-purchasers  and  agreed  to  exhaust  her  remains  against  the 
latter  before  suing  the  purchaser.     It  was  held  that  the  mort- 
gagee being  the  sole  owner  of  the  covenant  of  the  purchaser  of 
the  equity  with  the  morgagor,  assigned  to  him  as  collateral 
security,  had  so  dealt  with  it  as  to  divest  himself  of  power  to 
restore  it  to  the  mortgagor  unimpaired,  and  the  extent  to  which 
it  was  impaired  could  only  be  determined  by  exhaustion  of  the 
remedies  provided  for  in  the  agreement  between  the  mortgagee 
and  the  purchaser.    The  mortgagee,  therefore,  had  no  present 
right  of  action  on  the  covenant  in  the  mortgage.    A  mortgagor 
is  entitled  to  a  release  of  the  mortgage  debt  if  the  mortgagee 
purchases  the  equity  of  redemption  under  a  writ  of  execution 
against  the  lands  (m). 

Surplus  proceeds  arising  under  the  foreclosure  of  a  mort- 
gage made  by  S.  B.  to  plaintiff  were  directed  to  be  paid  to  M., 

(h)  Mather*  v.  HeUitoOl  (1863),  10  Gr.  172 ;  Aldoui  v.  Eiehi  (1891),  21  Ont. 
1*5;  Tfuit  and  Loan  Co.  v.  M'Kentie  (1896),  23  Ont.  App.  167;  IfCraig  v. 
Barber  (1898),  29  8.  C.  B.  126. 

(«■)  Tnut  and  Loan  do.  r.  M'Kenxie  (1896),  23  Ont.  App.  167. 

(fc)  Aldout  V.  Hicks  (1891),  21  Ont.  95. 

(0  (1898).  29  8.  C.  R.  126. 

(m)  R.  8.  O.  (1897).  o.  77.  s.  32. 
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"■.Ij-  the  individual  interest  of  th  ''  ^-  ^-  '^'^ 

tenns  of  the  will  „d  thTt  t^f  T  '"°'*"J'  """"^  the 

under  such  char^,  „ZlZ  en  MedT"'  °"'°  '""'"^ 

time  for  ■ep.yment^^  "^^  '  "  '"  "K^"'""  ^  =^tend 


EECEIVEE 

to  the  Co  JtT  JCT  or  "       '""  "  "''^'  ^'  ^'^^^  War 
^^  to  be  just  or  convenient  that  such  order  should  be 

An  equitable  mortgagee  is  after  default  e  titled  t.  „        • 
where  the  mortgagor  is  in  possession  ^  he    tl  '''"'' 

scanty  or  not,  and  he  need  not  makel^r^'  '''""*^  ^ 

tl^e  legal  estate   a   V^rty  C  7,T:C;r^Z'''' "^ 
Jnortgagee  in  possession  has  acnnir.^  .r       •  *  P"*''^ 

sion  of  a  receiver  «pa   >^;/  t!  Property  in  posses- 

(0)  Stnnkoffy.  Brown  (18G5),  li  Gr.  114. 
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ATTORNMENT   CLAUSE 

It  has  been  held  that  a  stipulation  in  the  form  of  a 
statutory  distress  clause  (a),  coupled  with  the  provision  that 
the  mortgagor  should  continue  in  possession  until  default, 
but  without  any  express  attornment  clause  created  the  relation 
of  landlord  and  tenant  at  a  fixed  rent  (b).  That  decision  was 
reversed  by  the  Ontario  Court  of  Appeal  (c).  It  has  since 
been  held  by  the  Supreme  Court  of  Canada  that  such  a 
distress  clause  does  not  create  the  relation  of  landlord  and 
tenant  (d).  In  the  case  just  cited  the  mortgage  in  question 
contained  in  addition  to  the  statutory  distress  clause  the 
following  provision:  "And  the  mortgagor  doth  release  to  the 
company  all  his  claims  upon  the  said  lands  and  doth  attorn 
to  and  become  a  tenant  at  will  to  the  company  subject  to 
the  said  proviso.  No  fixed  rent  was  stated,  and  the  mortgage 
did  not  in  terms  refer  to  the  interest  as  rent."  And  it  was 
held,  affirming  the  judgment  of  the  Court  of  Appeal  (e),  the 
Supreme  Court  being  equally  divided,  that  the  relation  of  land- 
lord and  tenant  was  not  created  by  the  statutory  distress  clause. 
And  it  was  further  held  that  the  attornment  clause  in  the 
mortgage  in  question  failed  to  create  a  tenancy  on  the  ground 
that  there  was  no  reservation  of  rent  sufficient  to  entitle  the 
mortgagees  to  claim  the  landlord's  right  as  against  an  execution 
creditor. 

The  purchaser  of  mortgaged  premises  is  not  a  tenant  of  the 
mortgagee  or  his  assignee,  and  cannot  be  dispossessed  by  the 

.    (a)  B.  S.  O.  (1897),  a  126,  Schedule  B,  olange  15. 

(b)  Boyal  Omadian  Bank  v.  KeUey  (1869),  19  U.  0.  C.  P.  196. 

(c)  19  U.  C.  0.  P.  430 ;  14  L.  C.  J.  8. 

(d)  Truit  and  Loan  Co.  v.  Lauiraton  (1882),  10  8.  0.  B.  679. 
(«)  6  Ont.  App.  286. 
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summary  procedure  provided  for  by  the  Landlords  and  Tenants 
Act.  E.  S.  M.  (1902).  c.  93.  although  the  mortgage  contain 
dauses  creating  the  relatxon  of  landlord  and  teZt  between 
the  parties,  and  giving  the  mortgagee  the  right  to  distrain  for 
arrears  of  interest  as  rent.  Neither  can  the  mortgagee  or  his 
assignee,  m  such  a  case,  distrain  upon  goods  other  than  those 
of  the  mortgagor  for  such  arrears  of  interest  (/) 

tqfilr^'T  "'"'''  ^^  '^'  P^""'^*^  '"^  '^'  defendmtB  secured 
$36,000.  and  interest  at  5  per  cent,  payable  by  instalments, 
tfii.  mte  of  interest  to  be  paid  both  before  and  after  maturity. 
It  had  the  usual  statutoiy  covenants  and  the  following-  "Pro- 
vided that  in  default  of  the  payment  of  interest  hereby  secured 
the    principal  shaU    become  payable.     Provided   that  untU 

0    the  said  lands.     Provided  that  so  long  as  the  mortgagor 
his  heirs  executors  administrators  or  assigns  shall  remain  in 
possession  of  the  said  land  then  he  or  they  shaU  hold  the  same 
by  tenancy  at  wiU  under  the  said  mortgagees  their  successoi^ 
or  assigns  at  an  annual  rent  equal  to  the  said  yearly  interest 
and  payable  at  the  times  set  forth  for  the  payment  of  the  said 
interest  any  such  rent  coUected  to  be  applied  towards  satisfaction 
of  such  interest  and  that  if  the  tenancy  be  determined  at  any 
time  the  rent  accrued  up  to  that  period  shaU  be  payable  forth- 
T.^'  *^«  PyPOBe  of  enforeing  remedies  for  the  collection 
thereof.      This  formed  one  sentence  in  the  mortgage  and  had 
no  stops  throughout.    Held,  that  it  contained  no  repugnancy  or 
inconsistency  (y).   The  mortgagoi  remaining  in  possession  before 
the  execution  of  mortgage  had  the  right,  unde:      ^  provision  for 
quiet  possession  until  default,  to  enjoy  the  pn       es.  but  for  no 
determinate  period,  and  his  tenancy  thereunder  was  a  tenancy 
at  wUl  and  such  provision  was  therefore  not  inconsistent  with 
an  express  tenancy  at  will  at  a  half  yearly  rent.     There  being 
a  tenancy  at  will  at  a  fixed  rent,  there  was.  as  incident  to  it 
^e  right  to  distrain,  and  the  covenant  for  quiet  enjoyment  must 
be  re^  as  subject  to  such  right.    After  the  mortgagor  had 
made  default  his  continuance  in  possession  was  stiU  as  tenant 

(/)  Vhalmers  v.  Freedman,  18  Man.  L.  R   623-  lo  w   t    n   a«4       j 

Man.  Dlstre*  Act.  R.  8.  M.  (m2).  ch.  49  "'  *'*'  ""^  '^ 

(?)  TruH  and  Loan  Co.  y.  Latcrason  (1882),  10  S.  C.  R.  679,  duitingabhed. 
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at  will.  After  default  the  mortgagor,  at  the  instance  of  the 
mortgagees,  assigned  his  equity  of  redemption  to  his  wife  and 
she  took  possession  and  agreed  to  apply  the  proceeds  of  the 
land  to  the  payment  of  the  mortgage :  Held  that  this  operated 
as  a  new  tenancy  at  will  with  the  wife  who  became  liable  for  the 
payment  of  the  rent  as  the  assign  of  her  husband  with  the 
assent  of  the  mortgagees  and  her  goods  were  therefore  distrain- 
able  for  rent,  and  the  goods  of  her  husband  might  also  be 
distrained  as  it  was  a  case  of  real  tenancy.  Held,  however, 
that  the  defendants  were  liable  for  selling  the  distress  without 
appraisement  or  valuation,  and  the  measure  of  damages  was  the 
real  value  of  what  was  sold  minus  the  rent  due  (A). 

The  attornment  clause  is  generally  in  the  following  form : 
The  mortgagor  hereby  attorns  to  the  mortgagee  and  becomes 
a  tenant  of  the  said  lands  during  the  term  of  this  mortgage 
at  a  rent  equivalent  tb  and  payable  at  the  same  days  and 
times  as  the  payments  of  interest  are  hereinbefore  agreed  to 
be  paid,  such  rent  when  so  paid  to  be  in  satisfaction  of  such 
payments  of  interest,  provided  that  the  mortgagee  may  in 
default  of  payment  or  on  breach  of  any  of  the  covenants 
hereintofore  contained  enter  on  the  said  lands  and  determine 
the  tenancy  hereby  created  without  notice.  Provided  that 
neither  the  existence  of  this  clause  nor  anything  done  by 
virtue  thereof  shall  render  the  mortgagee  liable  as  mortgagee 
in  possession  so  as  to  be  accountable  for  moneys  except  those 
actually  received. 

A  mortgage  contained  the  following  attornment  clause : 

"  Whereby  the  mortgagor  became  tenant  of  the  lands  to  the 
mortgagees  at  a  yearly  rental  equal  to  the  interest  to  be  paid 
in  the  manner  and  upon  the  terms  hereinbefore  appointed 
for  the  payment  of  interest,"  it  was  held  that  a  valid  relation- 
ship of  landlord  and  tenant  was  created  (i). 

A  mortgage  of  real  estate  provided  that  the  money  secured 
thereby,  amounting  to  $20,000,  should  be  payable  with  interest 
at  7  per  cent,  per  annum  as  follows :— $500  on  December  1st, 

(A)  Pegg  et  rex  v.  Supreme  Court  of  the  Independent  Order  of  Foreiten  (1901), 
1  O.  L.  R.  97.  ^ 

(0  Linstead  v.  The  HamUton  Provident  and  Loan  Society  (1896),  11  Man. 
B.  199. 


OENBBAL  FOBM 


47^ 


the  fouff  n  '  '"*  ''''  "'  •'"'^^  *»^  I^^^'^ber  -  each  of 

the  four  following  years;  and  $15,500  on  June  the  Ist  1888 

and  contained  an  attornment  clause  reserving  „nt  llun 

he  rent  reserved   was  so  unreal  and  excessive  as  to  show 
conclusively  that    the   parties  could  not   have   intended    to 

Ttrsr"  ^"  "*'  "^ '''-''--'  --  °-'^  - 

Ther«  was  no  statutory  distress  clause  and  the  mortgagees 
did  not  execute  the  mortgage,  and  it  was  also  held  tCTZ 
mortgage  deed  failed  to  create  between  the  mortgalorMd 
mortgagee  the  relation  of  landlord  and  tenant  so  LTogTve 
the  mortgagees  the  right  to  distmin  the  terms  of  the  demile 
amounts  to  an  estoppel  binding  on  him. 

t«n  ^  ""U^"'  ^  ''''^''  ^-  ''"'"""^  ""  *^^  '=^«««Q  of  a  valid 
tenancy.  The  rent  must  be  fixed  and  certain.  Where  a  mortgage 
contained  a  special  provision  by  which  the  mortgagors  be^ml 

at  a  rental  of  the  same  amount  as  the  interest,  and  the  m^t- 
gagee  distmined  for  arrears  of  interest  which  accrued  afteT  the 
maturity  of  the  mortgage,  it  was  held  that  there  was  no  defii^te 

thereafter  being  recoverable  not  by  the  terms  of  the  contract 
but  as  damages,  and  the  rent  became  uncertain  and  therefore 
here  was  no  right  of  distress  (0.     It  is  also  laid  down  that 

shaU  hold  for  a  determinate  time  in  order  to  make  validVre- 
demise(m).  If  the  mortgagee  has  given  notice  of  his  inten- 
tion to  exercise  the  power  of  sale  contained  in  the  mortgage 
his  right  to  distrain  will  be  postponed  until  the  time  has 
expii^d  after  which  according  to  the  notice  the  power  of 
sale  IS  to  be  exercised  (.).    Where  the  tenancy  is  a  tenancy 

and  445  Jnve»tment  Co.  v.  Clement  (I896X  H  Man.  R.  428 

Onfsef  "^  V.  ne  Ontario  InAuUrial  Loan  and  Inrutn^t  Co.  (1888X  1« 
(5  ?f  0."fl«^;f  i  S''^  ('««=>•  ^"  ^-  C-  H.  679,  at  p.  70C. 
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at  will  it  comes  to  an  end  with  the  death  of  the  mortgagor, 
and   the    mortgagee   cannot   distrain   upon    the    heirs.    The 
executors  of  the  lessor  may  distrain  for  arrears  of  rent  upon 
lands  demised  for  any  term  or  at  will  at  any  time  within 
six  months  after  the  determination  of  the  tenancy  and  while 
the  tenant  is  in  possession.    This  is  provided  by  ss.  13  and 
14  of  the  Trustee  Act(o).    Under  the  Statute  8  Anne,  ch.  14, 
the  landlord  may  not  distrain  but  within  six  months  next  after 
the  termination  of  the  tenancy.    And  a  mortgagee  who  distrains 
two  years  after  the  maturity  of  the  mortgage  when  by  a  special 
provision  in  the  mortgage  deed  the  tenancy  expired,  was  held 
liable  in  an  action  for  illegal  distress  (p).    Pending  the  distress, 
the  goods  taken  by  the  mortgagee  are  in  the  custody  of  the  law 
and  are  not  liable  to  seizure  by  chattel  mortgagees  or  execution 
creditors  so  long  as  no  fraud  is  on  foot  and  no  contention  or 
contrivance  exists  to  p^judice  chattel  mortgagees  (q). 

An  attornment  clause  in  a  mortgage  is  valid  if  it  constitute 
a  real  relation  of  landlord  and  tenant  between  the  mortgagee 
and  the  mortgagor,  and  a  distress  levied  for  the  rent  is  good, 
though  the  rent  reserved  is  sufficient  during  the  term  specified 
in  the  mortgage,  viz.  ten  years  to  repay  the  principal  money 
and  interest  thereon  at  seven  per  cent,  (r). 


limitations  of  the  Bight  of  Distress. 
The  right  given  by  the  statutory  distress  clause  being  merely 
a  personal  licence,  the  mortgagee  cannot  distrain  any  goods 
other  than  those  of  the  mortgagor.  This  no  doubt  was  always 
the  law  (rr).  But  to  remove  doubt  the  Legislature  by  s.  15 
of  the  Act  respecting  Mortgages  of  Eeal  Estate  enacted  that 
under  mortgages  made  after  the  25th  day  of  March,  1886,  the 
right  of  a  mortgagee  to  distrain  for  interest  in  arrear  upon  a 
mortgage  should  be  limited  to  the  goods  and  chattels  of  the 

(o)  B.  S.  O.  (1897),  0.  129. 

(p)  ^inek  v.  The  Ontario  Induttrial  Loan  and  Invettment  Co.  (1888),  Hi 
Ont.  562. 

(3)  Jndenon  v.  Henry  (1898),  29  Ont.  719. 

(r)  Mamey-Harrit  Co.  ▼.  Young,  37  N.  B.  B.  107. 

(rr)  Edmondi  v.  Hamilton  Prtmid'^  and  Loan  Society  (1891X  18  O.  A.  B. 
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mortgagor  (s).    ThU  section  has  been  held  to  apply  to  a  case  of 

is  HImI^  V       ^  ^"^°  ''^'^P'  *^«  *«"«°t  or  person  who 

Zrl  d^°J?       '  '"^'  "^  '^""'^  ^"^  *^«  P---(«).     The 
power  to  dwtrain  for  arrears  of  instalments  is  at  most  a  mere 

licence  under  which  the  defendants  could   notTustifv   th^ 

r^d  :f  7  '^'  ^" ''-'  °^  ^'^ «--  The  r^t; 

l^t  L       ^'''T'^'-^  -  the  short  statutory  form  to 
dMtram  for  arrears  of  interest,  which  in  this  Court  and  in  the 

with  an  attornment  clause,  not  to  confer  upon  the  mortgagees 

that  the  right  of  th«   n,V  ^  °°''  "'P'^''^^  «°^ts 

airoars  sh^fvl  i     !  .  '°°^g*»««  *<>  distrain  for  interest  in 

^  Thf      ^'^  '^  '^'  ^^^  '^'^^  '^'^'^^  of  the  mort. 
gagor    This  section  has  also.  I  think,  the  effect  of  limiting 

Iht  nT'  "*{  "'''  "^''  °'  ^'^  -^i«h  the  mort^ref 

r^ed  payable  at  the  time  mentioned  in  the  proviso  'I 
thi^  the  intention  was  to  reach  evexy  case  in  wlTh  the 

IS  wide  enough  to  cover  every  case  (a;) 

In  Manitoba  it  has  been  held  otherwise  (,).    The  right  of 

(0  R.  S.  O.  (1897),  0.  121. 

3*7,  jw  oS?.7at^"S*  ^"^*"'  ""^  ^"  ^■*'*  ^'^^^^'  ^8  0»t-  App. 

S  Si^  ^  =^  ^-  -^""^  ^»  8-  C.  R.  679. 
App.W.,;:?J:jf;;;^^:.Jr''^  -"^  ^«»  ^et,  (1891).   18   Ont. 

B.  JS.'"'"'^  '•  '^""•«'»»  '^^'"-•*»'  -«   ioa»   fibofe^v  (1896).  11  Man. 
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the  mortgagee  to  distrain  for  interest  due  upon  the  mortgage  is 
limited  to  the  goods  and  chattels  of  the  mortgagor  only,  and  as 
to  such  goods  and  chattels  to  such  only  as  are  not  exempt  from 
seizure  under  execution.  Tlie  Act  respecting  Distresses  and 
Extra-judicial  Seizures  (2).  It  has  been  held,  however,  that 
this  section  has  no  reference  to  the  right  of  a  mortgagee  to 
distrain  for  rent  under  a  tenancy  validly  created,  but  only  to 
the  right  to  distrain  for  interest  as  such  under  the  ordinary 
distress  clause  contained  in  the  Ant  respecting  Short  Forms 
of  Indentures  (a).  This  is  identical  with  that  contained  in  the 
Ontario  Act. 

Where  a  mortgage  deed  contains  a  provision  that  the  mort- 
gagee may  distrain  for  arrears  of  interest,  and  also  an  attoni- 
ment  clause  by  which  the  mortgagor  becomes  a  tenant  of  the 
mortgagee,  and  the  mortgagee  distrains  for  arrears  of  interest, 
but  not  for  rent  as  stch  on  the  crops  of  a  lessee  of  the  mort- 
gagor, the  distress  is  wholly  ill^,  for  the  defendant  can  only 
take  the  goods  of  the  mortgagor  for  arrears  of  interest  (6). 

In  Ontario  the  goods  and  chattels  exempt  from  seizure 
under  execution  shall  not  be  liable  to  seizure  by  a  landlord 
for  rent  in  respect  of  a  tenancy  created  after  the  Ist  day 
of  October,  1887,  s.  30  Landlord  and  Tenant  Act(c).  But 
a  tenant  who  is  in  default  for  non-payment  of  rent  and 
claims  the  benefit  of  the  exemption  from  distress  to  which  he 
is  entitled  under  that  Act,  must  give  up  possession  of  the 
premises  forthwith  or  be  ready  and  offer  to  do  ao(d^. 

Where  the  mortgagee  has  the  right  to  distrain  for  arrears 
of  interest  or  rent  he  is  limited  as  between  the  parties,  and 
against  the  lands  to  six  years'  arrears.  Sec.  17  of  the  Eeal 
Property  Limitation  Act  (e)  is  as  follows : — 

(17)  No  arrears  of  rent  or  of  interest  in  respect  of  any  sum 

(«)  B.  8.  Man.  (1902). 

(o)  Linttead  v  Hamilton  Provident  and  Loan  Soeiety  (1893),  11  Man.R.  199. 

(6)  Millar  v.  Imperial  Loan  and  Inve$tment  Co.  (1896),  11  Man.  B.  247 ;  16 
C.  L.  T.  298 ;  gee  alio  Udmondt  r.  UamiUon  Provident  and  Loan  Sooietv  (1891). 
18  Out.  App.  847,  »  \       /• 

(c)  B.  8.  O.  (1897),  o.  170. 

(d)  Landlord  and  Tenant  Act,  s.  32.  See  also  the  Execution  Act.  B.  8.  O. 
(1897),  c.  77,  M.  2  and  3. 

(0  R.  S.  O.  (1897),  e.  133. 
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years  arrears  are  recoverable  by  action  on  the  c«venam/A 

An  attornment  clause  in  a  mortgage  is  valid  if  it  „.„»*•*  . 
informirf  k        ,   ,   """'8«8ees  gave  a  ootice  to  the  tenwit 

(/)R.8.0.(1897).c.72...1. 
S^  «•«•«:  0897),  o.  121.  H.1G. 
(A)R.8.Man.(l891Xc.46.s.3. 
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A  mortgage  of  land  coiiUined  a  special  attornment  olaune 
whereby  the  mortgagor  became  tenant  of  the  land  to  the 
defendant*  at  a  yearly  rental  e<iual  to  the  interest  on  the 
amount  of  the  loan  to  Im)  paid  at  the  times  apjwinted  tor 
the  payment  of  interest.  The  mortgage  was  not  executed  l»y 
the  mortgagee.  Held,  that  the  relationship  of  landlord  and 
tenant  was  validly  created  l»etween  the  imrties,  and  that  on 
default  of  any  payment  of  interest  the  mortgagee  might  dis- 
train for  a  year's  rent  under  the  attornment  clouse,  and  take 
any  goods  upon  the  premises  whether  Iwlonging  to  the  mort- 
gagor or  not,  and  make  a  valid  sale(/). 


DISTRESS 

"  It  is  well  settled  by  authority  tliat  it  is  competent  for  the 
parties  to  a  mortgage  of  real  property  to  agree  that  in  addition 
to  their  principal  relations  as  mortgagor  and  mortgagee  they 
shall  also,  as  regords  the  mortgaged  lands,  stand  towards  each 
other  in  the  relation  of  landlord  and  tenant,  the  mortgagor  thus 
remaining  in  possession  as  the  tenant  of  the  mortgagee.  It  is 
essential  to  the  validity  of  such  an  arrangement  that  it  should 
be  80  carried  out  as  to  comply  with  the  requirements  of  the  law 
prescribed  for  the  creation  of  leases,  and  it  should  appear  that 
it  was  really  the  intentions  of  the  parties  to  create  a  tenancy  at 
the  rent  reserved  and  not  merely  to  give  the  mortgagee  under 
colour  or  pretence  of  the  lease  an  additional  security  incidental 
to  his  character  of  mortgage.  If  these  conditions  are  complied 
with,  the  relation  of  lessor  and  lessee  is  considered  to  be 
established,  not  only  as  between  the  parties  themselves,  but  in 
respect  of  third  persons  also.  In  such  a  case  the  mortgagee,  if 
not  restricted  by  statute,  may  distrain  for  rent  in  arrear  upon 
the  goods  of  the  mortgagor  and  also  upon  the  goods  of  a 
stranger  found  upon  the  mortgaged  or  demised  lands,  and  may 

(0  Liii^eetd  f.  HamiUaa  Frvcidgni  and  Loan  Society  Clsdii),  U  Uaii.  L.  K.  I8». 


.;b^ 


»<T10»,  ro«    lliMil  DBTBB.  4,^ 

words  i,  nece,.  J  rj^!e  th         ""    '""'"'    ^"^^  '''  ^«""  <>' 

for  all  the  mortgaKe  moneys  t  ?"  '"""*'''*'"'  ""^  -^'"^'^ 
this  without  rel^  toihl  f  T  "^  *""  ««  •"'"'''-^.  '"•d 
Kood,  are  on  the  .ort^a!^  T'"  ^'  "«  '"''^  ^^  -»»-»-  the 
the  parties  the,«  rnoTbt'thaTlh"  "'""'^"'-  '''  '^^^-' 
valid  (*).  In  Ontario  he  usul  f  "  'T ''*"•'"  ''  l'^^'-'^^ 
statutory  distress  clause  ,:  1  Tv  T '"'^"°"  '^  ^'''' 
Forms  of  Mortgages  (c)  *  '^''  w-I^ectin^  Short 

of  inl^iTTth^itzTr  '""^  ^^^^™^" '-  «-- 

in  pursuance  of   he  Z  Z  f  T  "P'""'  ''^  "^  ^^''^ 

have  the  same  eff^  Id  I  "^'"'^  "'^  ^  ^"^"^  ^" 

cieed  contained  tl  Ig  fo^^"^'"^^'  "  ^^  «'«  -ort^age 

J'Z^^t  IV     ,' j:r°*"^  '^-^-'1  '^nd  agreed  b, 
mortgagor  hia  heii^*"!^  '^"^  P^*'^"^^'  ^^>«'  ^^  the  said 

defau^t'inp\;.':ro  r;p::t:fr^^^^^  ^^^^  -^« 

f-  days  or  times  hereinl^^rul^';;!  "''"'  ''  ""^  ^' 
it  -hall  and  may  be  lawful  forTh  I  ^"^™'°'  '^'''''^' 
executors  admixitmtoror  .  "^f  "'"''^'^^  ^  '^^i" 

the  said  lands  t^rr  ^  ^^  '"  ^'"^  '^'''^^^  «Pon 
part  thereof  and  bv??  ^''^^^°^-^«  '^'^d  premises  or  a^y 
r^ervedT  in"  e  1  "^^^^  ''  «--r  by  w.v  of  rent 

Hereditami:    ndZli  L"" "  h  ^  "^'  ^^°'^'  ^    ^^^^^^ 

from  time  to  timeTr^l  ^"''^  '"^^^^'  ^  »^^" 

"me.  be.  or  remain  m  anear  or  unpaid,  together 

Pl-n!^.  at^Sa'J'"'"'  ^"  ""^  ^^«"  ^-  0890,;  18  8.  C.  B.  48:,  p.. 
C)  fi.  S.  O.  (1 W).  c  126.  Schedule  B,  clau«,  15. 
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with  all  costs  charges  or  expenses  attending  such  levy  or 
distress  as  in  all  cases  of  distress  for  rent  (rf). 

This  clause  does  not  create  the  relation  of  landlord  and 
tenant  between  the  mortgagor  and  mortgagee,  but  operates 
simply  as  a  personal  license  from  the  mortgagor  to  the  mortg^ee 
that  it  shall  be  lawful  for  the  latter  to  distrain  upon  the  goods 
of  the  former  (e).     It  would  seem  from  the  provisions  of  the 
statutory  clause  that  the  mortgagee  may  exercise  his  right  to 
distrain  at  any  time  whether  before  or  after  the  maturity  of 
the  mortgage  debt  or  of  any  instalment  thereof.     A  mortgage 
contained    the   statutory  proviso   for  distress  and  a  special 
provision  leasing  the  lands  to  the  mortgagor  till  the  20th  June, 
1886,  at  a  rent  equal  to  the  amount  of  interest  as  stipulated 
for  in  the  proviso  for  redemption.     In  an  action  for  illegal 
distress  it  was  held  that  only  arrears  of  interest  which  shall 
have  accrued  before  *the  maturity  of  the  mortgage  debt  can  be 
distrained  for  in  cases  where  there  is  no  provision  in  the 
mortgage  for  payment  of  interest  after  maturity,  and  as  the 
distress  was  made  more  than  six  months  after  the  expiry 
of  the  tenancy,  the  distress  for  the  rent  was  illegal.      The 
interest  payable  after  maturity  of   the  principal  would   be 
recoverable  not  by  the  terms  of  the  contract  but  as  damages, 
and  the  right  to  distrain  under  the  statutory  power  is  given 
only  where  the  mortgagor  makes  default  in  payment  at  the 
time  limited  therefor  (/).     A  mortgagee  having  made  a  first 
seizure  for  arrears  of  interest  and  abandoned  the  seizure  cannot 
seize  a  second  time  for  the  same  demand.    A  seizure  for  more 
than  is  due  is  illegal  (g). 


(d)  Schedole  B,  clnnse  15. 

(e)  Triut  and  Loan  Co.  v.  Lawamn  (1882),  10  S.  C.  R.  679,  and  at  o.  294 
6  O.  A.  R.  *^        ' 

(/)  Klinck  V.  The  Ontario  Tnduttrial  Loan  and  Investment  Co.  (1888),  IG 
Ont.  562  ;  Poteell  v.  Peek  (1888),  15  Ont.  App.  138;  Laing  etal  v.  Oidario  Loan 
and  8aving$  Gmpany  (1881),  46  U.  C.  R.  114. 

(5)  la  Vauaire  v.  Emm  (188C    45  U.  0.  U.  7. 
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CHAPTER  Vlir. 

Of  the  --ecovery  Of  Annual  Sums  chaPged  on 
Land  op  its  Income. 

Statuty  remedies         PAR.iORAPH     Paragraph 

D'^reUonarypoucr  of  courttoscUJorpaymentof  arrears':.         W         \\     J26  ^^ 

a  contrary  intention  is  not  expresred  thS^.'fnd  llZ  ^Z 
terms  and  proviMons  thereof,  to  receive  out  of  Z  i    T  ^ 

the  income  of  any  land  anv  flnnn«r  ,     f  ^  '^"'''  *"''  ""*  °* 

I    J       -^    •         ■'^  '      •^  annual  sum,  whether  charwrJ  n«  fi, 

land  or  Its  mcome,  by  way  of  rent-charg;  or  otherule  not  hi 
renc  mcident  to  a  reversion  i<j  nnf ;ti<.^       1  •    "'"*^^;'''^'  "»*  bemg 

in.e,»„  and  rigit.  toTe'     C^i^     °°    ""««»''■'; 
compelUn'T  oavment  nf  *»,»  °  f  ™^'"<^^  '"r  recovermg  and 

arises,  but  not  further :—  annual  sum 

To  enter  into  and  distrain  the  land  char-ed  or  anv  nnrf  f»,       * 

wa  SrCT'™  r'  "°*  '"'''  <"•"'"="'  '-V-'-n'  of 
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P^^   term  Of  years  with  or  Without  impeachment  of  waste;  on  trust 
mortgage,  sale  or  demise,  for  all  or  any  part  of  the  term.Tl 

means,  to  raise  and  pay  the  annual  sum  and  all  arrears  then 
due.  or  to  become  due.  and  all  costs  and  expenses  occasioned 
non-payment  of  the  annual  sum,  or  incurred  in  compelling 
ubtaimng  payment  thereof,  including  the  costs  of  the  preparati 
and  execution  of  the  deed  of  demise,  and  of  the  execution  of  i 
trust  of  that  deed ;  and  the  surplus,  if  any,  of  the  money  raise 
or  of  the  mcome  received  under  the  trusts  of  that  deed,  shall  1 
paid  to  the  person  for  the  time  being  entitled  to  the  land  in  reversic 
immediately  expectant  on  the  term  thereby  created 

It  will  be  observed  that  the  first  part  of  this  enactment  recogniz, 

the  distinction  between  annual  sums  charged  upon  the  land  an 

those  which  are  charged  upon  the  income  of  the    .nd:    but  th 

remedies  given  only  affect  the  "  land  charged."    The  question  wil 

therefore,  probably  arise  whether  or  to  what  extent  the  Act  applie 

when  the  charge  is  only  on  income.    As  it  is  clearly  the  intentio 

of  the  Act  to  give  sobe  remedy  to  the  person  entitled  to  a  charge  o 

the  latter  kind  it  is  probable  that  the  2nd  and  3rd  sub-sections,  whicl 

give  powers  of  distress  and  entry,  will  be  held  to  apply  •  but  it  seem 

very  unhkely  that  the  authority  to  demise  the  land  iLlf  for  a  term 

with  powers  to  mortgage,  sell  or  demise  the  term  could  be  used  tc 

secure  such  a  charge.    The  words  "  as  far  as  these  remedies  mi^hl 

have  been  conferred  by  the  instrument  under  which  the  annual  sum 

arises,  but  not  further,"  may  possibly  have  some  bearing  on  th" 

question,  but  their  meaning  is  not  apparent. 

Swe7"r'^  .l,?f  ^'^^'r"'*  *''^  ^^'  *  discretionary  power  to  order  a  sale  of 
^urt  to  seU    ^  .    }^  P"?'''®  °*  providing  for  the  arrears  of  a  le-al  rent- 

o^ST'    'iT'  J^'*^// *!»«  "o.'-P^^  "f  the  land  (as  distinguished  from  the 
arrears.      rents  and  profits)  is  or  is  not  charged  with  the  rent-charges  (a). 

(a)  Hambro  v.  Hambro,  [1894]  2  Ch.  564. 
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LiobiUty  of  properly  to  he  sold  .  paraoiuph    p,„ , 

^^'.\fo»,o^'ory  lien  give,  no  right  of  s7  '^  "  -  ••928        ^'"^ 

Solfor's  hen  confers  no  power  of  snle  •  •     929 

innkeeper  mav  sell  goods  deposited  •  •     980 

^»»»  »»«„  ^ .,  ^  .^;,„  ,.;„„  -  ^-  _^  «« 

ii«mU  ex  mero  Zlu  J  ZlTZJ  *»  *H  either  by  Ike  creditor  1">^J  •« 
'"  "t^^^ToTiErn'"  «"-'™-t  creating 

Ja),Lockwood   V.  Ewer,  2  Atk    "im  ■    ir  r„  *""'" 

Bamson  v.  i-ran*,,  2  Eq.  C^  Abr  TOT  ^T,  ^^  '^^^^'iroo*.  1  Ves.  Sen  278  • 
Po<Aem€r  V.  Z)a«,*o«,  Holt.  N  P  R%8,  v"'**""  ^-  ^«'*«^  d  Bro.  PC  1»1  •' 
CaJfey.  IS  C.  B.  (a.s  )  701  •  StnUfn  ■?  '  ^'"^  ""■  ^'^-W''.  1  Hare  411     p-   7    ' 

A'      of    ism'"-?;^**''  ^^  ^ar/.l/v  -^..y    f.°^>-;'>«R°"'«nLa„,MackelSev! 
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the  pledge  Hhall  be  made  effectual  to  discharge  the  debt  (197 
entitled  without  any  express  power  to  sell  the  subject  of  the  seen 
ex  mero  motu  (subject  to  the  statutory  provisions  concerning  t 
by  pawnbrokers)  (1045),  upon  non-payment  of  the  debt,  whe 
day  has  been  fixed  for  the  payment ;  but  where  no  day  has  I 
fixed  only  after  the  debt  is  payable,  and  after  a  proper  demand 
notice  (6),  and  the  lapse  of  a  reasonable  time  (c).  The  headnot^ 
a  case  of  Pigot  v.  Cuhley  (d)  states  that  a  notice  demanding  n 
than  is  due  is  not  a  proper  notice  in  the  case  of  a  pledge ;  but 
case  itself  does  not  bear  this  out,  and,  anyhow,  a  mistake  as  to 
amount  does  not  invalidate  a  notice  in  case  of  a  mortcawe 
stock  (e). 

929.  But  the  holder  of  a  chattel  under  a  specific  possess 
lien  (583),  having  a  mere  personal  right  which  continues  o 
during  possession,  and  out  of  which  arises  no  such  contract  ai 
implied  in  the  case  of  a  pawn,  cannot  sell,  but  has  only  a  righl 
retainer  (/) ;  and  if  he  sell  he  will  become  liable  in  trover  for 
value.  This  rule  applies  also  to  i .,  lien  upon  a  chattel  for  unp 
purchase-money  (g)^  but  it  is  subject  to  exceptions  ;  as  in  the 
trade,  where  it  is  the  custom  for  the  vendor  to  be  paid  partly  by 
immediate  deposit,  while  the  vendor  retains  the  tea,  or  the  warra 
which  represent  it  and  on  non-payment  of  the  balance  may  i 
and  charge  the  pu  chaser  with  the  deficiency,  together  with  inter 
and  other  charges :  though  on  the  purchaser's  bankruptcy,  i 
vendor  is  not  bound  to  sell  of  his  own  authority  but  may  prope 
apply  for  an  order  in  bankruptcy  (h). 

930.  The  lien  of  a  solicitor  upon  his  client's  papers,  thou"! 
general  lien,  also  confers  a  mere  right  of  retainer  (631 — 659),  a 
if  he  sell,  or  concur  in  a  sale  of  the  documents,  he  will  be  liable 
trover,  or  for  the  proceeds  of  the  sale  (i). 

931.  A  partial  exception  to  this  rule,  which  formerly  enabl 
an  innkeeper  by  the  customs  of  London  (j)  and  Exeter  (k),  to  s 

(h)  Story,  Bailai.  §  308  ;  Langton  v.  Watte,  L.  R.  6  Eq.  165 ;  Burdiek  v.  Sew 
13  Q.  B.  D.  159, 162 ;  on  appeal  {svb  rum.  Sewell  v.  Burdiek),  10  App.  Cas.  74  •  Frai 
V.  Clark,  22  Ch.  D.  830;  Re  Richardson,  Shillito  v.  Hdbson,  30  Ch.  D.  396  403-  E 
Hubbard,  re  Uardwick,  17  Q.  B.  D.  690,  698 ;  Re  Morritt,  Exp.  Official  Rueit 
18  Q.  B.  D.  222.  .       ^     j/    <«  ^«.tii 

(c)  Devergea  v.  Sandeman,  Clark  cf-  Co.,  [1902]  1  Ch.  079 ;  and  c/.  Re  Harrison  a 
Ingram,  £xp.  Whinney,  54  W.  R.  203. 

{d)  15  C.  B.  (N.s.)  701. 

(e)  Stubbs  V.  SlaUr,  [1910]  1  Ch.  632;  and  see  aho  Harroldv.Plenty,  [1901]  2  Ch.  31 

(/)  Thames  Ironwork  Co.  v.  Patent  Derrick  Co.,  1  Johns.  &  H.  93 ;  Clark 
QiWert,  2  Bine;.  N.  C.  343.  Per  Paeke,  B.,  Legg  v.  Evans,  6  Mee.  &  W.  36  •'  Mullin 
V.  Florence,  3  Q.  B.  D.  484. 

{g)  Per  T'cu.eb,  J.,  in  Lickbarrow  v.  Mason,  6  East,  at  p.  24,  n. 

(A)   Exp.  Moffait,  1  Mont.  D.  &  Do  G.  282,  aff.  on  appeal,  2  Mont.  D  &  De  ( 
170  •  Exp.  Twining,  1  Mont.  D.  &  De  G.  691. 
Clark  V.  Gilbert,  2  Bing.  N.  C.  353. 

,1,   Jones  V.  PearU,  1  Str.  557 ;   Robinson  v.  Walter.  3  Buist.  269 ;  Mom 
Tuwnsend,  1  Bulst.  207 ;   Cast  oj  Hostler,  Yelv.  66. 

(k)  Cross  on  Lien,  343. 
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propnetor.  keeper  or  manager  of  an v\^T^''  *^"*  *^«  '»°dJ"«l. 
houae,  shall,  in  addition  to  Erdinai^  I     1 '""  ""^  "'^'^^^  P^t'-'c- 
to  sell  and  dispose  by  public  auetnoT       '  ^^7  '^'  "«^*  *l>«°'»t«i v 
horc3s,  wares,  or  merchanre  ^u      "\^"'^''  '^^'''^''  "'"^^f^e^, 
him^  or  left  in  the  hon^  he  LI  "t  TZ^'Z''^''  ^'^'^'"^  ^'^ 
yard  or  other  premises,  appurS^t  or  b^r^      T '  '**^'«'  «**We. 
Frson  depositing  or  leavirthe  sIJ  k  nT""'  *''"'^'°'  *!»«'«  the 
tothe^nnkeeperf^ranyboTfdo'U:^^^^^^^^^^ 
of  any  horses  or  other  animals  lehZlh       ?    ,  ^^"^ ''"^ «^f"^n«e.s 
stables  o.  fields  occupied  bytltXlr^^^^  "^«^  -  *h« 

until  after  the  things  have  been  hhiTu  ^°  '*'^  '"  *°  ^  "^ade 
without  payment  of  the  debt  and  I  ■  'T^  "'^^''"^  '«••  «'^  ^«eks, 
himself  the  debt,  costs  and  expe„" ts  outTft^^^^  ^'*!f  ^'*^-"  P^^ 
'« to  pay  the  surplus,  on  demand  to  fh  f  "''''^'  °^  *he  sale, 

were  left  or  deported,  and  tL  deb  'hall ^T  ^^  ^^°™  ^^^^  t^ing 
debt  than  the  debt  f;r  wh  ch  the  thin    "      n  T^  '''^''  ^'  ^^^^^Iv 
under  the  lien.    A  month's  notice  othi"'  ^^  '   '    ''  ^''"  '^'"'"^^ 
by  advertisement  in  one  Londoran^^^^^^^  '^'^  ™"^*  ^^  ""-«" 

latmg  in  the  distric^  givincTlrt^T  ""f  ^  "^^Wer.  circu- 
chattels  intended  to  bf  soki  wkh  1.  ^'''^"P?«»  °f  the  goods  and 
who  deposited  or  left  the  satrl^n  W:;^  '''  °^"^^  -  P-- 

anS^tiaS^Sp^^JTbUd^  ^^^  -"«  «^*^- 

to  pay  over  to  theLSZsn^^T'''''^"''^'^'''''^'' 
demand,  and  the  necesrrj  harlel^rd  e^  ^'""°°^^  ^'^^"^'^  ^is 
unsold  part  of  the  securityTfhe  dlr^'°'''^  ""^  *"  ^^*"°  «"y 
dispose  of  the  money  so  a"  to  n^iw'"  ^^'^  "  ^«  attempt  to 
it.  he  may  be  order^to  pl7^i^:,7,  ^^  ^"'^'^  *«  ^^^^^ 
appomted  of  the  proceedf  o^  an^part  "f  V.  "  '"'''"''  '"^^  ^^ 
remam  unsold  (0  (1743).  property  which  may 
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Prtparalion  of  ■particular*        . .  . .  

Mortgagee  gelling  maet  ttrictly  kfep  to  hit  power 

Should  endeavour  to  obtain  beat  prir^. 

Joint  tale*  . .         . .  . .  . .  

Whether  purchate  money  mutt  be  actually  paid 

Cheque  may  be  accepted  for  depotit 

Sale  not  let  aside  because  first  mortgagee  after  negotiations  bouglU  up  second 
mortgagee    . . 

Poteer  of  tale  ihould  be  given  to  mortgagee  and  hit  personal  representative 

Devolution  of  the  express  power  of  tale 

Where  first  and  second  mortgagee  each  have  power  to  teU  they  may  cotieur 

Upon  a  transfer  of  the  security  the  continuance  of  power  of  tale  should  be 
provided  for  

Collateral  securities  may  be  included  in  power  of  sale  

Mortgaged  property  cannot  be  sold  wilfu>ut  notice  to  mortgagor 

The  tale  not  generally  impeached  if  notice  not  given 

Mode  of  serving  notiu  ..         

//  chjecl  of  notice  otherwise  attained  its  irregularity  may  be  disregarded    . . 

Notice  required  before  exercise  of  statutory  power 

Mortgagee  may  convey  property  for  such  estate  and  interest  as  is  the  subject 
of  the  mortgage 

Does  not  provide  for  outstanding  nominal  reversion  in  mortgages  by  tub' 

demise 
Kffect  of  covenant  bif  mortgagor  to  join  in  sale 
Title  of  purchaser  undei  Conveyancing  Act  of  1881,  not  to  be  impeached  for 

irregularity 
Purchaser  entitled  to  know  terms  of  power  of  sale 
Mortgag'i  holds  balance  of  purciuise  moneys  in  trust  for  mortgagor 
Interest  in  surplus  purchase  moneys   . . 
Disposal  of  surplus  purchase  money  after  death  jf  mortgagor 
Statutory  provision  may  be  varied  by  deed 
Right  to  foreclose 

Mortgagee  not  anaicerdble  for  involuntary  loss 
Persons  to  exercise  power  entitled  to  same  title  deeds  as  a  purchaser 

Mortgagee's  receipt  sufficient  discharge  . .  . .  

Money  received  under  mortgage  to  be  applied  as  proceeds  of  sale    .. 

Lord  Cranworth's  Act  (23  «fc  24  Via.  c.  145)  repealed         

Summary  of  power  conferred  by  Lord  Cranworth's  Act  which  sliU  applies 

to  securities  made  before  1882 
Lord  Cranworth's  Act  does  not  apply  to  itutruments  made  before  Aug.  iith. 

1860 .7        .. 

Comparison  of  the  powers  cottferred  by  Lord  Cranworth't  Act  and  Con- 

veyancing  Act 
Effect  of  power  contained  in  schedule  to  25  tb  26  Vict.  c.  53 
Purchater  may  be  registered  as  first  proprietor    nder  Land  Transfer  Acts, 

1875  ond  1897 

First  mortgagee  of  ship  has  absolute  power  of  sale     . . 
Pawnbroker  must  sell  by  auction  but  may  himself  purchase 
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933.  An  express  right  in  the  mortgagee  to  sell  may  be  created 
either  by  a  trust  for  sale  on  default  of  payment  at  the  time  fixed, 
or  by  a  power ;  and  generally,  but  not  necessarily,  the  trust  or 
power  is  directed  not  to  be  exercised  until  the  expiration  of  a 
previous  notice  to  the  owner  of  the  equity  of  redemption,  so  that 
he  may  have  a  further  opportunity  of  saving  the  estate  by  payment 
of  the  debt. 


vSi'-^^.i' 


mimiS'iijM^m'^  :p 


»■ 

CHAP.  rx.J   SALE  UXDER  EXPRESS  np  o. 

Of  the.  forn^s  of  seeuritv  th  "  ''"""• 

J-wer  of  sale;  for  ahh^J  Itrtr'  ""'^  ^^«  -^-*  '«  the 
he  trust  be  vested  in  the  cr^tor  ^5  ^'  ?^^  "^  ^""^  (whether 
the  debt,  and  subject  theretotr  4e  J.'  '"""^  P^"^'^  *«  «e™re 
mortgage,  and  does  not  create  a„'  """'^^^^"^^ '«  substantially  a 
the  mortgagor,  but  falls  «.  htthe  ordr"  *"^^*  '°^  '"^^  "^^^^^'oi 
of  Limitations  M  relating  Ztont^ZT^'^''''''^'^^^^-tnte 

bo  h  to  the  mortgagor  and  the  morttLrM^'r ' '"^^^^^'^e"^- 

^r^^^^^:^::^ ''  -  ^^^^^  ^-^-  -^e  b, 

of  the  mortgagee  d-oring^hl  conti^uar'  iT  ^^'^^  ^*  ^^«  ^^l"-' 
wards  of  the  mortgagor.^ogranUaZbVtV^'  .security,  and  after- 
to  receive  the  rents  until  default  ^^  .?  ""^P"™^*  ^^^^  mortgac^or 
mly  them  in  keeping  do^  th«'int  ."-^f^"'*  *«  roceive%nd 
case  will  be  bound%o%in7n  contet  n'  ;  ^^'  ^'^^^^^^  ''^  «»ch  a 
■nortgagee  under  the^ower,  2uf  h'  ^"^'^'^"^  ^-"^  the 
mortgagor  (jB).  ^      '^'   '"t*'""*  the   concurrence    of   the 

935.  The  power  is  civen  tn  th^ 
to  enable  him  the  bette'r  ^realize  hiS''"/"  ""''  ^^  ^-^^t, 
or  fraudulent  purposes.    But  the  cou^^*'  T  '*  °^"'*  ""'  ^e  used 
to  prevent  its  exercise  contrary  to  trw"""  ^'^^  ^"*^rf«re  merely 
■nortgagor,  or  even  (it  has  bel  sa  d^  h  ''V^^^^^^ts  of  the 

seeJcmg  some  collateral  obiect  In^  .  '^"'^  *h«  mortgagee  is 
debt ;  for  the  mortgagLt  not  a  tn'^f  Tt  '^'  P^^^^t  of l' 
gagor,  and  the  court  ^SI  ZtXtlT'  ^°"^^  ^«^  *h«  --t* 
;t  f  so  long  as  he  acts  fairly  aid  ftonTL^T'^r  '°^  ^^^^^^'^^^^ 
0  be  equally  applicable  (but  always  of^  ^'^^  ^^'^  ™^^  Warl 
fraud   where,  instead  of  the  usuluowe.  '  '"^  '^'  '^''^'^  ot 

whoL?ommlTi:ift"'hl^^ 

and  h,s  right  to  do  so  denied  and  wl^  ''^'J  ^««  ^een  refused 

''' ''  -  --^--.  wiii'bTtotdt  p^tr  tf r  ^^ 

M  K-  ,       J  ty  imitation  Act,  1874  (c  571 

°    See  Anon..  6  Ma<l.  10.  "  ^^*  '   "  «^««'-  ^-  -^"coJ.  20  Oh   no-,  ' 

(?)  ^.tj/  V.  Heenan.  3  De  G.  M  &  G  890 

2  I  2 
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of  the  power  (0,  which  may  also  be  stopped  by  payment  into  con 
of  the  sum  claimed  to  be  due  (m),  or  even  by  tender  of  it  at  the  sale  (x] 
but  not  by  merely  commencing  an  action  to  redeem  (y) ;  althou^ 
after  decree  nisi  for  foreclosure,  it  can  only  be  exercised  by  lea\ 
of  the  court  (967).  And  if  after  demand  of  payment,  the  »a 
be  stopped  upon  receipt  of  a  bill  for  the  debt,  and  the  bill  I 
afterwards  dishonoured,  the  right  of  sale  and  the  running  of  tl 
notice  having  been  only  suspended,  revive,  and  the  power  nia 
be  exercised  without  giving  a  new  notice  («). 

The  court  will  prevent  a  sale  which  would  expose  the  mortgage 
to  liability  under  a  contract  made  before  the  mortgage,  and  of  whic 
the  mortgagee  had  no*.ice  (a). 

987.  The  mortgagee  (whether  he  claims  under  an  ordinary  powe 
or  under  a  trust  for  sale)  "  cannot  sell  to  himself  either  alone  or  wit 
others,  nor  to  a  trustee  for  himself,  nor  to  any  one  employed  by  hir 
to  conduct  the  sale  "  (6),  unless  the  sale  is  made  by  the  court,  am 
he  has  obtained  leave  to  bid  (c).  "  For  a  sale  by  a  person  to  him-sel 
is  no  sale  at  all,  and  a  power  of  sale  does  not  authorize  the  donee  € 
the  power  to  take  the  property  subject  to  it  at  a  price  fixed  b 
himself,  even  although  such  price  be  the  full  value  "  (b) ;  and  if  th 
mortgagee  be  a  trustee,  he  will  not  have  leave  to  bid  where  the  cestu 
que  trust  objects,  unless  attempts  to  sell  to  others  have  failed  (d) 
The  same  rule  applies  to  a  pledgee  (c),  and  also  to  the  solicitor  t 
other  agent  who  is  acting  for  the  mortgagee  or  pledgee  in  the  mattei 
of  the  sale  (/ ).  And  even  tha  employment  by  the  purchaser  of  th( 
clerk  of  the  mortgagee's  solicitor  as  a  bidder,  has  been  held  sufficient 
to  invalidate  the  sale,  and  to  throw  upon  the  purchaser  the  costs  of  a 
redemption  suit  so  far  as  they  were  caused  by  the  sale  (g).  But 
the  rule  was  held  not  to  apply  to  the  solicitor  of  a  person  who, 
having  an  interest  in  the  estate,  has  obtained  leave  to  attend  the 
proceedings  in  the  action,  the  solicitor  having  had  nothing  to  do 
with  the  sale  or  the  conduct  of  it,  and  having  never  been  consulted 
about  it  (A) ;   nor  to  the  solicitor  who  acted  in  the  matter  of  the 

(0  Rhodes  v.  Buckland,  16  Bear.  212. 

(u)   WhituvHh  V.  Sliodes,  20  L.  J.  Ch.  105. 

(z)  Jenkins  v.  Jones,  2  Giff.  99.  («)   Adams  v.  Scolt  7  W.  R.  213. 

(2)   Wood  V.  Murton,  47  L.  J.  Q.  B.  1    1. 

<i)  De  Mattos  v.  Oibson,  5  Jur.  (n.s.)    47. 

(6)  Per  LiNDLEY,  L. J.,  Farrar  v.  Farrars,  Ltd.,  40  Ch.  D.  at  p.  409  ;  Martin- 
son V.  Clowes,  21  Ch.  D.  857,  and  on  appeal,  62  L.  T.  706  :  Uodson  v.  Deans,  I1903I 
2  Ch.  647. 

(c)  Downts  V.  Grazebrook,  3  Men  200 ;  He  Bloye's  Trust,  1  Mac.  &,  G.  488 : 
National  Bank  of  Australasia  v.  United  Hand  in  Hand,  etc.,  Co.,  i  App.  Cas.  391 : 
Fatrar  v.  Farrars,  Ltd.,  40  Ch.  D.  395,  409. 

(d)  Tennant  v.  Trenchard,  L.  R.  4  Ch.  537. 

(e)  Story,  Bailments,  §  319. 

(/)   Whitcomb  v.  Minchin,  6  Mad.  91  ;  Martirtson  v.  Clowes,  21  Ch.  D.  857. 
(t/)  Pamdl  V.  Ti/kr,  2  L.  J.  (x.s.)  Ch.  195. 

(h)  Quest  V.  Smythe,  L.  R.  6  Ch.  551.  And  8c.,  per  Joyce,  J.,  Hodson  v.  Deam, 
supra,  at  p.  652. 
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an  execution  creditor,  because  the  "heWff  '    .k       n  '^•^'  ''  *PP'>'  *"   '''"»</ra>U 
creditor  who  i«  made  a  trust^  for  ZT         ?'  """"  <^^  •  ""'•  »"  «    ^^T^^ 
but  who  has  never  attempL^ote'Vrf'  '"  "^"''^  ^''^  ^«^t- 
several  co-mort«a«ors  (/)       And  ^  «!  '"''  ^*^  =  ""••  '"^  ""'^  °' 

own  security  be  in  the  form  of  a  trusTr  r*«««««' though  hi. 
pnor  mortgagee  nelling  under  his  m^'l!  '*  ''  '"*>'  ''"•''  ^'"'n  the 
aaifhewereastrangertotheeltateS  '  ""^  '"''-^  '"  «»  ^««P«^t.. 
provided  he  have  not  u  J  hirj^^Ct ^2' "^'"^^  ^'^'^"'^^ 
advantage,  or  have  otherwise^nH  ,"'°I*r*«««  *"  K^t  an  undue 
rule  applies  where  mX^ZtTj:^'' ^1^ '  ''"^  '^^  -™e 
of  part  of  their  debt  (o);  One  Tf  s  37'  ''*'"  "^"^  *™'^«^-« 
own  equity  of  redemption  mavnnrn"l.?T   !"*"*'  '"  common  who 

Conveyancmg  and  Law  of  Property  VcT  is«?  '"'^f  ^'««'^«>'^.  by  the  Powerof  «io 
most  part  in  the  form  in  which  «n  '  ^-  ^^'  ''^'"f^'  ^"^  the  ;!"P'^'"'  ''>'. 

-y,  -o  avoid  „p,.i  be'  IreSnS"  "h  "* ''  f™'"-^'  ^^'"^ 
place.  'vciuentiy  stated  and  noticed  in  this  ^^P^^y  Act. 

Tli«    A  ^4.  -1  ISSl,  does  not 

-lae  Act  provides  (o),  that    iihj>r^  n,  authorize  mle 

mortgaBee,  and  any  {«„„„  derivim:  titk  ,lj     '?^  ''  '"  """"»"' 
FKon  for  tie  time  bein,.  entitW^^  ™«.«"<ler  h,™  (,),  ,„d  .nv 

for  the  ™ort,.,,e  money  wt't^^wXttet''''"'  ^'^'"^-' 
i«d  been  m  terms  conferred  bv  th;,!    .  ,  *°  '^''"'  "  «  i« 

«»  »»ney  «<„  fce<«  ^  ,J  *?  """"S'S"  i"-i.  "hen  the  nm. 

W  P*  anetion^r  p'r^- ttSrSfe:!^-' 

)'■>  ■^""7-  ^'"'°»'  C1900]  1  Ch.  29 
4»8.  Arrtu^ood  v.  Thompson,  2  H.  &  JVI  302      i^"'  J;-^/ aftrmed  2  Do  G.  J.  &  Sm 

(«)  Section  2  (vi.).  •' '  ■""«'^«n«e  'Soc.e/y.  [1898]  2  Ch.,  at  p.  2M 

(<)  Section  21  U).    Th«««  word-   h-,«- 

^"^"^r,  [1900]  2  Ch.  21l7'"''  ""-'"*  '*'•-"  ^"^  P^«  ''^""""ing  unsold  (fio„,  v. 
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Mode  of 


Conditions 
of  lale. 


OP  RIOHTH  AND   RKMEDIEH   OF    THK    CREDITOR.      [I'AUT  l\ 

H'specting  title  or  evidence  of  title,  or  other  matter,  bm  he  thinl 

fit,  with  powor  to  vary  any  contract  for  mile,  and  to  buy  in  at  h 

auction,  or  to  rewind  any  contract  for  sale,  and  to  resell  withoii 

beinft  anHwerable  for  any  loss  occawioned  thereby  (v).    The  power  t 

Hell  "  any  part "  of  the  property  only  applies  laterally  and  n( 

vertically,  w)  that  mines  cannot  be  sold  apart  from  the  surface  o 

vice  versd.    However,  by  the  Confirmation  of  Sales  Act.  1862,  fiic 

sales  were  authorized  with  the  leave  of  the  court.     This  Act  wa 

repealed  by  the  Trustee  Act,  1893,  and  re-enacted  by  s.  44  of  th 

latter  Act.  but  in  such  words  as  to  be  applicable  onlv  to  sales  h' 

trustees  and  not  by  mortj;apees.     This  omission   w^s,  howevei 

supplied  by  the  Trustee  Act,  1894  (x),  so  that  now  bv  leave  of  tt 

conn  such  sales  can  be  made.    The  application  for  "such  leave  i 

made    by  petition  (;/),  which  must  be  served  on  all  subsequcm 

incumbrancers  (j).    The  power  does  not  enable  the  mortgagee  tc 

sell  fixtures  apart  from  land  (a) ;   nor  does  it  extend  to  debenture.' 

issued  by  companies  (b) ;  but  the  mortgagee  may  sell  part,  with  ati 

easement  over  some  other  part  of  the  land  (c). 

989.  If  only  authdrized  to  sell  by  public  auction  the  mortgagee 
without  statutory  power  could  not  sell  privately  ;  but  where  either 
mode  of  sale  is  permitted,  a  private  sale,  even  without  advertise- 
ment,  is  good,  so  that  it  be  made  bona  fide  and  for  a  fair  price  (d). 

940.  The  mortgagee  should  avoid  the  use  of  unnecessarily 
stringent  conditions  of  sale.  Such  as  are  commonly  used  by  con- 
veyancers  are,  as  a  general  rule,  safe  for  mortgagees,  who  will  not, 
however,  be  restrained  from  adding  such  further  conditions,  adapted 
to  the  state  of  the  title,  as  may  be  reasonably  used  in  the  disposal 
of  his  property  by  a  prudent  owner,  anxious  to  protect  himself 
against  the  risk  and  expense  of  litigation ;  a  risk  which  it  is  as 
much  for  the  benefit  of  the  mortgagor  as  of  the  mortgagee  to  avoid, 
and  the  proper  avoidance  of  which  outweighs  the  possible  diminu- 
tion in  the  number  and  value  of  the  biddings  which  may  be  caused 
by  the  conditions  (e). 

.f /»lff^?'^  '"il?"  7^^  a  provision  a  power  of  sale  is  not  extinguished  by  an  abortive 
attempt  to  sell.     {Henderson  v.  Aatwood,  [18941  A.  C.  150   162  ) 

.4^  ILS.  ^crA^'^:''  ''""''•  ^-  ^-  *'  ^-  ^  -'  ^^  ""■'*'"^''  '"^- 

(y)  R.  S.  C,  Order  LIVb.  r.  2. 

(J)  Re  Hirst's  Mortgage,  45  Ch.  D.  263.  in  which  Re  Wilkinson's  Mortqaaed 
Astate9,  supra,  was  dissented  from  on  this  point. 

(a)  Re  Totes,  BatcheUor  v.  Yates,  38  Ch.  D.  112. 

(5)  Blaker  v.  Herts  and  Essex  Waterworks  Co.,  41  Ch.  D.  399 

(c)  Born  v.  Turner,  [1900]  2  Ch.  211. 

(rf)  Brmmrd  v.  Dnmaresque,  3  Moo.  P.  C.  457  ;  Davey  v.  Durrani,  1  Do  G.  &  .7.  5.-}o. 

(e)  Hobson  v.  Bell,  2  Beav.  17  ;  Kershaw  v.  Kaloiv,  1  Jur.  (.v.s.)  C74  ;  Falknr-  v. 
Eq>J,taJ,h.  Rtvert'.ov.ary  Snr-efy,  4  Pre^  352.  See  Cra;^  v.  Alexander,  W.  N.  ,7) 
^of'^**  »rP5°r'.^°"^',*'°,"^  °"  ^*'^  °f  reversion.  It  is  apprehended  that  having 
regard  to  the  definition  of  "  trust  "  in  s.  50  of  the  Trustee  Act,  1893,  s.  14  of  taat 
Act  (deprecatory  conditions)  has  no  application  to  sales  bv  mortgagees. 
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*-'HAP.  IX.J 

vn.  Moreover   hn  Hhniil<l  i 

of  the  property  in  the  pHrtlclTs'Z'u"'/''  '"  ^  '•"""^•^'•-    '"-^--^^ 
ti"n.  eompenMation  ha,s  to  bo  ullowed  t        '     ?""'"  "^  *  nikle^cnp.    841    ^ 

be  liable  to  a  pui.ne  inc„„;hr    ^   (a^^'u^rr'T'"  ''"I  ^"'''"^  -"  ""»-•'- 
mortgagor)  not  neceaxarilv  for  thn  V         ,  •''"^"""*''J  a'^"  to  the  "n-rtiouUr^ 
for  the  diflFerenco  between  the  price       . ''""  t'  '^"'"P^""*'"'".  l>..t 
h- be.  gotten  if  the  Jll^^r/r  S^lt!;:?}^  ^""'" 

irregulanty  in  this  ri.ncct      It  L.!      *"\   "'**  occasioned  bv  "-""'{J  ">"«» 
cha-ser  buvH  with  notice  that  tL  tie  f"  ''''"  ''"*  «h«'"  «  P"- tTh^Vt?. 
protected  by  a  declaration  fhl  •* '"'P">P«'-.  bo  will  not  be 

affect  the  purcha^r  !  "j^t  1'^'"'"'?  '"  ^'"'  ««'«  «'-"  ""t 
expre.  po4  and  it^t  c,utirb,rh; tte  T'  '"'''  "" 
be  applicable  to  the  statutory  power  (A)  """"  '"""'^ 

848.  The  sale  must  also  be  effected  wiH.  ... 
the  mortKaoeo  is  bound  to  adopt  such  T    '    ^^'"'  '^'•'"'''""  '  ^"^  «"-''' 
by  a  prudent  owner  to  Ztfhu.         '"''  "'  ^""''^  '»«  «doptod  T'^^l*^""  "» 

a^ide  (/).      But  the  court  «H  I  „  ,  "^"'"'!    ""^ervalue  will  be  set 

.round  that  it  is  c^sar.I    .  :\:I:t  tJ^V'^'t  ''"  ''' 
be  m  Itself  evidence  of  fraud  (/I)  '         ^'^  **"  '°*  a«  t« 

beneficial  to  do  so-  hutlZ  ^IT^\'  **""■"  ''  ''  «!««% 
properly  apportione<i  by  thrown"  t'  ''^  r'^'^^^^-^onoy  L 
of  the  purchase.  And^e  ^LcLser  Savfr  '  ''''■  ^"'"P^*^^'- 
apportionment  is  improper  mavlf  i  I"  "°  "°*"'"  ^hat  the 

money  to  the  respe'TvToCs  (j;    '  '"'  '''  ''''""  °'  P"'^^-- 

.^was\\^l'rdr:^^^^^^^^^^  ^^\^'  -'-  *he  -ort-W... 

.1^  *« r.  .    **  .**^*'^P'  a  mortgaKe,  the  sale  m,.,Kf  *„  i._  I'urchast- 


only  for  monev     It },««  i,^""''"  "  '""''"'*"''•  ^"«  sale  ought  to  be  i"^^^- 
J        luuiMjy.    It  Has,  however,  been  held  tha*^  „  «      i«  ue  ^onev  mua 

for  money,  may  be  carried  out  bv  a  Zt?  ^*"V     J     ''"°^™*=*  '°  «<^"  ^  "^'-^y 

moneyexcept  the  depoS^  ZfllT^^""  ^"'  *^'  ^^"''^  P^^^^ase-  •-«' 

And  it  has  been  inSS  that  th       .  T"-"^'"^«'  ^«  bonafideU„). 

w  crj  V.  rs  2o'^>h':-  d.  ''220'  ••  •"'  ""^  ^°'^°«  - » '«'<"-.  ^s  l.  j.  ch.  539. 

(m\   Tk°T'  *  ^"""'*  Contract,  4  Ch  D  802  ■  ///„//      n  „ 

im)  Thurlow  v.  Macktson,  L.  R.  4  Q.  B.  97.'  -^''"maM,  19  W.  R.  694. 
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tivp. 


Devolution 
of  express 
power  of 
aale. 


«»r    RH}HT«  AND   KKMKDIKH  OF   THK    CRKDITOR.     [I'ART  l« 

thiit  all  arrannementH  made  by  the  mortnaKW  Hhall  Im»  aw  binUinji  a 
if  made  with  th«  conrurrerice  of  the  murt^auor  (n).  The  declaratio 
that  the  receipt  of  the  mortKa^ee  for  any  money  to  arine  from  th 
Halo  Mhall  \w  a  ^ood  dihchar^e,  doe«  not  make  it  necewtary  to  Hell  fo 
money,  but  it  in  an  additional  power  to  the  mort^a}{ee  (o). 

946.  A  mortf^a^ee  or  his  auctioneer  may  accept  the  purchaxer' 
cheque  for  the  dejMwit,  and  if  it  \w  diMhonojiretl.  iH  not  liable  fo 
the  coHtH  of  an  abortive  sale,  but  may  add  them  to  hin  Hccurity  (p] 

947.  Th©  court  b'  efuHcd  to  set  awido  a  Hale  by  the  firttt  mort 
najjee  on  the  fjround  mat,  after  making  preliminary  arranj^ement 
(but  without  a  binding  contract)  for  an  advantaueouH  nale  of  tin 
property,  he  boufiht  up  the  interest  of  the  second  mortj?a}»e«'  a 
»  reduced  price,  without  informinj,'  him  of  such  orranjiements  (q). 

948.  In  the  rare  cases  in  which  an  express  jwwer  is  considorct 
desirable  in  lieu  of  the  statutory  power,  the  power  should  be  so  franiet 
that  it  may  be  exercised  not  only  by  the  orijiinal  mortgagee  oi 
mortgagees,  but  also  by  those  who  represent  them  upon  any  chanjrt 
of  interest.  To  this, end  it  may  safely  be  given  (where  there  ar« 
several  mortgagees)  to  the  mortgagees  and  the  survivors  am; 
survivor  of  them,  his  executors  or  administrators,  and  their  or  his 
assigns  ;  or  in  the  more  concise  language  of  the  statute,  any  persor 
claiming  title  under  the  original  mortgagee.  It  is,  besides,  a  common 
precaution  to  vest  it  also  expressly  in  all  persons  entitled  to  give  a 
receipt  for  the  n.v.%  ■  debt ;  viilch  appears  to  be  equally  compre- 
hensive ;  and  there  seems  to  be  no  good  reason  why,  either  in  the 
statute  or  in  an  express  power,  both  forms  should  be  used. 

949.  Where  under  the  old  law  a  mortgage  was  capable  of  beinf; 
devised,  the  devisees  of  the  surviving  mortgagee,  where  an  express 
power  was  not  given  to  assigns,  could  not  exercise  it  though  assigns 
were  included  among  the  persons  entitled  to  give  receipts,  and  to 
dispose  of  the  proceeds  of  sale  (r).  And  the  same  rule  applies  to 
the  asjsigns  of  the  mortgage  debt  where  the  sale  is  under  an  express 
power  which  does  not  expressly  give  it  to  assigns  (s).  Where  it  was 
given  to  two  mortgagees,  their  heirs  and  assigns,  and  the  security 
contained  a  joint-account  clause,  the  power  was  held  (t)  to  vest  in 
the  surviving  mortgagee,  on  the  ground  of  the  assumed  intention  i 

(»)  Davty  V.  Durrani.  1  De  O.  &  J.  535.  (o)  Thiirlow  v.  Macktson,  svjm. 

(p)  Farrer  v  Lacy,  llartland  A-  Co.,  23  Ch.  D.  636,  atHrraed  31  Ch.  D.  42. 

(«;)  Dohmn  v.  Noke/t,  22  Bcav.  402. 

(r)  Bradford  v.  Belfield,  2  Sim.  264  ;  Cookf  v.  Crawford,  13  Sim.  01  ;  Wilson  v. 
Bennett,  6  De  O.  &  Sm.  475  :  Macdonald  v.  Walker,  14  Bcav.  556.  And  sec  Slmm 
V.  Awiten,  7  Jur.  (n.s.)  873.  Cooke  v.  Crawford  was  thoueht  by  Jessel,  JI.R., 
in  Osborne  to  Bouletl.  13  Ch.  D.  774.  to  have  been  overruled,  but  the  Court  of  Appeal, 
in  Be  Morton  and  Hallett,  15  Ch.  D.  143,  did  not  assent  to  this  view  ;  and  the  Irisli 
eourts  have  expressly  di-isented  from  it,  .See  ftho  Re  Pirfon  and  Tona's  Contract, 
4<i  VV.  K.  187  ;'  Be  Crunden  and  JUeux's  Contract,  [1009]  1  Ch.  690. 

(»)  Be  Bumney  and  Smith,  [1897]  2  Ch.  351. 

«)  Hiitd  V.  Poole,  1  K.  &  J.  383. 


■rk-ry'-i^Wymmik:. 


the  money  and  the  Un  1     \  .  '  '""^'«'"-'-'*  *""'  ""titl..!  ,.. 

of  .  e  HulviviL  donJ^    h.    '/'''^^'V-'-i  *"  the  heirn  and  a««i«n. 

.a«ee.  to  ..11  and  .ive  r  ie;  xu-  2;"  ll'  "'","''•«'"'  "^  «  '»-*- 
tran.Hf«ree  of  the  n.ort.a...  ''  i n,  w  f  '"  *''"  -''"»•»"•  ™tor  of  the 
"f  the  le^al  estate  (r)         '  '' "'"  *^"»»--""«nceof  the  a-^i^noe 

"f  all  covenants.  ,.rovi«c.H    etcl  d    ,f'  ^"^ """-«' "-i^""nont 
carry  it  (,,,).      But  on  the  lltera  io     „    „  'T""'"''^'  ^'" 

char«e  and  additional  Hecuritv    wiZ.  '""'''^"'^"  '•"  '^  ^"'•^''" 

it  wa«  held  that,  if  not  rxSilHl  "^    ""f  "^'"^  "^  ^'"^  ''"--. 
that  the  purchasormi^htrrvrrdtr^^^ 
that  the  ste^u/orv  nower  ,.f  «-l.    "»"eP"sit  (s).    It  i.scioar.  however, 

further  charge  without  retrrl^  °  '''■"  ""  ■■'■™''™  "•  " 

not  be  held  t..  ZTl7^T  ',"  'I!""""  "°"<"  ""  ""»  «""l'l 
fc'.e  m.y  take  .dU'XTl  .' ?  K.'?"''„  '^P'"'""'-''  ""  "«"»- 
^- date  of  .h,  ZZ^^  °'  *  "«"  ">  "11  '""'"'i'l.  »i..in..  .t 

.o?.rXt  U  StuT  '"  "'"•'"""«  «»  P"""  "f  »lo 
mortgage.  (4)  aM4)  "  """S""!'"'!  i»  the  oridnal 

•»  «!cu«d  on  the  former  Dart  „(  th.     .  t'"'/'"*  "«»  described 
•fet  the  equitable  toteZrfl.       !.  "'  "!'  f"""  »•»  '"W  «° 

p«d  iu  th'e  dep«ir;r  c  '7h:"s '"  trr"-  "?■ 

«PI*eable  wheu  the  u.«„  J  ii  h/deeT.'^  •  r.  irr.!Zbtfl:i 

(«)  Title;,  V.  irofote„Ao/me.  7  Beav.  425 

in)    Youna  v,  Ji^^r'-    is  n  --..*•  '"'• 

J;'  ^urtin^  V.  *A"'««fe„«;r/i:  6  Binri21 

(c)  A,hu,orlh  V.  .Vo„;m4,  2  C.  L.  R  S 
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Paragraphs 

952—954 


Mortgaged 
property 
cannot  bo 
sold  without 
notice  to 
mortgagors. 


The  sale  not 
generally 
impeached  if 
notice  not 
given. 


OF    RIGHTS   AND    REMEDIES   OF   THE   CREDITOR.     [PART  I 

whether  it  would  extend  to  such  collateral  security  made  by  writi 
only. 

The  statutory  power  properly  provides  that  the  sale  may 
subject  to  prior  charges  or  not.     But  a  provision  in  a  trust  for  st 
of  an  equity  of  redemption,  that  the  purchase-money  shall  be  appli 
in  payment  of  the  prior  mortfrage,  has  been  held  sufficient  to  author] 
a  sale  subject  to  that  mortgage  {d). 

953.  By  s.  20  of  the  Conveyancing  Act,  1881,  a  mortgagee  shi 
not  exercise  the  statutory  power,  unless  and  until  notice  requirii 
payment  of  the  mortgage  money  has  been  served  on  the  mortgauf 
or  one  of  several  mortgagors,  and  default  has  been  made  in  paymei 
of  the  mortgage  money  or  of  part  thereof  for  three  months  aft 
such  service  (e) ;  or  some  interest  under  the  mortgage  is  in  arro 
and  unpaid  for  two  months  after  becoming  due  (/ ) ;  or  there  hi 
been  a  breach  of  some  provision  contained  in  the  mortgage  dec( 
or  in  the  Act,  and  on  the  part  of  the  original  mortgagor  (whit 
includes  any  person  deriving  title  under  him  entitled  to  redeem 
or  of  some  person  concurring  in  making  the  mortgage,  to  be  observer 
or  performed,  other  than  and  besides  a  covenant  for  payment  of  tli 
mortgage  money  or  interest  thereon. 

If  in  an  express  power  the  length  of  the  notice  be  not  specifiec 
a  reasonable  notice  must  be  given  ;  and  it  seems  that  notice  to  pa 
on  the  day  upon  which  the  notice  is  given  is  not  reasonable  (g). 

954.  It  has  been  said  that  a  power  to  sell  without  notice  is  o 
an  oppressive  character  (h),  though  at  the  present  day  it  is  no 
unusual  to  make  non-payment  on  demand  the  only  preliminarv 
It  is,  however,  a  breach  of  duty  by  a  solicitor  who  becomes  tlii 
mortgagee  of  his  client,  to  omit  a  stipulation  for  notice  in  an  expresi 
power  of  sale,  without  taking  care  that  the  client  has  a  full  explana 
tion  of  the  circumstances  (i).  But  this  does  not  applv  to  a  mortgage 
for  securing  money  presently  payable,  for  payment  of  which'thf 
solicitor  is  giving  time  {k).  And  it  has  been  held  that,  if  it  be 
provided  that  the  purchaser  shall  not  be  affected  by  the  absence  oi 
such  notice,  and  that  the  mortgagor's  remedy  shallbe  by  action  for 

Id)  Manser  v.  Dix,  8  De  G.  M.  &  G.  703. 

(e)  I.e  after  actual  service,  not  after  the  time  fixed  by  the  notice  for  pavment 
{Barker  v.  IllingwoHh,  [1908]  2  Ch.  20).  " 

,  1.^1  1^'^  includes  an  instalment  expressed  to  be  for  principal  and  interest  combined 
( WaM  V.  Derrick,  10  T.  L.  R.  209). 

(g)  Rnqers  v.  MvUon,  7  H.  &  N.  733  ;  Mattey  v.  Sladen,  L.  R.  4  Ex.  13.  As  to 
Ts/Tier  riflloTlTh"'''*'^^  '^  *"  equitable  mortgage  of  stocks  or  shares,  see  SlMi 

n  ''ll  o{''/fu  ^  ^T*^  ^-  ^-  '^  ^''-  ^*^'  P'*"  Stuart,  V.-C.  ;   and  see  Sdum  v. 
(Jarfrl,  38  Ch.  D.  273 ;   consi '    cd  in  Be  Thompson  di  Holt,  44  Ch.  D.  492. 

(/)  Cockhurn  v.  Edwards,  ...  Oh.  D.  449.  It  was  intimated  bv  Sir  G.  Jes.sei, 
M.K.,  that  the  omission  mij^ht  be  justified  in  the  case  of  a  second  mortca^e.  but 
it  1^  btiK-vcd  not  to  be  usual ;  anu  the  client  of  a  solicit  or- mortgagee  oucht Vrtainly 
to  be  informed  of  it.  ©  e         e  ' 

(k)  Poolei/s  Trustee  v.  Whetham  (No.  2),  33  Ch.  D.  111. 
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him  to  give  notice  to  hnf  J,\?   .         .         *'"'*^^'  ^^°««  dutv  binds    954-957 
the  sale^on  thflround  t^t'th  "'  *''  T''  "'"  "«'  "^-^'V  stop 
but  will  leave  th;  mo'titV^  b  T"  '"  "^*  '^^'^  ^•-" 

-^  ^o  give  notice  to  the;Z^aseXtr.T''T  '"'^''^  '^'  ««'^' 

-ter..   :'thepropertyJf  thepowerp  o.^S^^^^  ^-  - 

''»•/>«"•  a  (n) ;   and  where  the  notice  is  to  b/  .      ^'" '"^^' 

--c,,,ent  nxortgagee  is  entitle^to  b    seLj^rV^h'T'  ' 
person  m  existence  to  whom  und^^r  fhl  T         r''         ^^^'^  '^^  "» 

-ed,„  ;   .„d  under  tte  ^^     ,t%Tcr„°  I^"  'V'"^' 
delivering  or  leaving  it  «t  ii.^  i    ^     ,      ^*^^'^^  o^  the  notice,  bv 

™*d  t-rvice^jii^i  t;  tStftttdt  °':':  t™ 

.hich  answers  that  description  (,)  °'  °'  ""  ''°'"* 

.»..  as  again,,  a  ^i i^^pu^C  luXlid:  T' '  "'"  ^"•- 
terms  of  the  notice.     ThereW  «  ..u      """"^^Y  ^"^'^'^^  t^^e  exact  its  irregu- 
of  the  proper  interval  Xr.^  '  "'''  ""^^^  ''"  *^«  expiration  f.^^J -,>•  >« 

has  been  held  goTd    houS  fhTT^"  7  ^''^'''''''  ''  *^«  -^i--  ""'" 
-11  when  that  it  hTle^^^^^^^^  ff  *'^  ^"^^^^'^  *« 

ment  for  sale  may  be  made  feef-^^^^  "'^ '  '"^  ''^  '^^^^ 

if  the  agreement'^be   cSioiT  ut?  ''  ''''  "'^*-' 

meantime  (0.  "uitional   upon  non-redemption   in   the 

'.le  will  be  forLd  on'tte  pn^Ler^'"'  --  ^^  "^''i-'.  <he 

^^  that  designation  ',^Lt    'L^t  tt'net,;:  tr'''""  ^^' 
"ilmsled,  ««oa(  „„,  ^__.  .  ,„  ,  ™ ' .  °'  ««""»%  to  the  persons  cotI.,  of 

.«  b.  aJected  by  the'nS  ^^ ttrdtrti^"'  "I  ^™  -- " 
unascerta med.   It  will  he  ,„«„•    Vi  ^     disability,  unborn,  or 

</)  i-ncA,,  .       '  ^^^''  ''^''^'^  ^^  ^^^*  ^*  tt«  l^«t  known 

'«)  Anon..  6  Mad.  10.  ''  "'•'"^  ^^.^     l""'  ?"^«  ^eo  &;„,;«  v.  C„r/?/,  >,upro 

't^^iS^^^"^'  *  ""■  '*'• "  ^^'""^  ^  ^^  «•  ^-  *  «•  «o  •• 

P'°'^5v'^ven'uSrtTe'artiS^s\*^^^^  dissolution  of  partnership 

mertson  V.  £oc;t,e.  J5  j^  j  "f^J,''^,'4,^ood.  though  the  partner  served  h«  jnslnc 

-'3-  "-"•  "■  4»2 ,  considering  Selu-yn  v.  Car//,  38  Ch.  D. 
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Paragraphs 

957-969 


Mortgagee 
may  convey 
property 
for  such 
estate  and 
interest  as  is 
the  subject  of 
the  mortgage. 


Does  not 
provide  for 
outstanding 
nominal 
reversion  in 
mortgages  by 
sub-demise. 


OP  RIGHTS   AND  REMEDIES  OF   THE   CREDITOR.      [PART 

place  of  abode  or  business  in  the  United  Kinfrdom  of  the  persoi 
be  served,  or,  in  the  case  of  a  mortgagor,  is  affixed  or  left  for  hin 
the  land  or  any  house  or  building  comprised  in  the  mortg;  re ; 
if  sent  by  post  in  a  registered  letter  addressed  to  the  person  tc 
served  hy  name  at  the  aforesaid  place  of  abode  or  business,  oi 
or  counting-house ;  and  if  that  letter  is  not  returned  through 
post-office  undelivered ;  and  ser^  ice  shall  be  deeraed  to  be  m 
at  the  time  at  which  the  registered  letter  would  in  the  ordin 
course  be  delivered. 

The  provisions  of  this  section  are  cumbrous  and  inartistic.  1 
objects  to  be  attained  are  that  the  mortgagor,  if  possible,  shall  hi 
notice,  but  that  the  mortgagee  shall  not  be  hindered  in  exercis 
his  power  by  circumstances  for  which  he  is  not  responsible. 

These  objects  would  have  been  secured  by  directing  that  not 
in  writing  sent  by  registered  letter  to  the  mortgagor  or  person, 
any,  entitled  to  redeem,  at  his  last  known  place  of  abode  or  busin 
in  the  United  Kingdom,  or  fixed  on  some  part  of  the  mortga<! 
property  if  it  be  of  an  immovable  character,  should  be  good  servi 
notwithstanding  th^e  absence  or  disability  of  the  person  entitl* 
and  that  the  non-existence  of  any  person  who,  if  in  existence,  woi 
be  entitled  to  redeem,  shall  be  no  objection  to  the  exercise  if  t 
power.  The  provision  that  the  notice  shall  be  good,  notwithstandi: 
that  any  person  to  be  affected  by  it  is  unborn,  is  a  solecism  whii 
should  not  have  been  allowed  to  appear  even  in  an  Act 
Parliament. 

958.  The  21st  section  empowers  the  mortgagee  by  deed  to  conv( 
the  property  sold,  for  siich  estate  and  interest  therein  as  is  the  subje 
of  the  mortgage  (x),  free  from  all  estates,  interests,  and  rights  whic 
are  subject,  and  subject  to  all  such  as  are  prior  to  the  mortgage 
but  in  the  case  of  copyhold  or  customary  land,  the  legal  rights'^  t 
admittance  shall  not  pass  by  such  a  deed  unless  the  deed  is  sufficiei 
otherwise  by  law,  or  is  sufficient  by  custom  in  that  behalf. 

959.  The  power  given  by  the  Act  of  1881  does  not  contain 
clause  commonly  used  in  express  powers,  where  the  security  i 
made  upon  leaseholds,  by  way  of  underlease,  providing  that  th 
mortgagor  or  his  representatives  shall  stand  possessed  oi  the  out 
standing  reversion  upon  trust  for  the  purchaser.  This  entitle 
the  purchaser  to  a  conveyance  from  the  trustee  {y),  or  to  a  vestin: 
order. 

It  is  considered  that  this  clause  may  still  be  usefully  inserted 
although  the  modification  of  the  law  of  forfeiture  effectetl  bv  tlit 
14th  section  of  the  Act  (47),  having  made  the  position  of 'such 

(x)  Herein  differing  from  the  previous  Act,  23  &  24  Vict.  c.  145.  which  empowpre.1 
(y)  Hampshire  v.  Bradley,  2  Coll.  C.  C.  34. 
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CHAP.  ,x]       SALE  CNDER  EXPRESS  OR  SIATUTORV  POWERS. 

expense  „,  Sg  kt  TLZ*  aV"  "T  ""'"'"  "  "'    ""'^ "^ 
rent  «<1  covenant,  of  tirj^         *  "'°"«'«'"'  "S"-"'  "« 

who  i,  not  entitled  ^  X^^^rSe ^ nt  b' ^Lr'fT  ^--- 
covenant  (2).  '^^uiitnte  oy  virtue  of  the  join  in  sale. 

title  of  the  pure W^hall  no:i:Z;.t^urTZf:Z'tt  ^  "-■ 

pven   or  that  the  power  w<is  otherwise  improoerlv  nr  ."^      i    ,    "o'to  b« 
exercised.    But  any  oerson  rlamnJfi.^  iT  ™P'°P^"y  or  irregularly  impeached  for 

exercise  of  the  powL'  aThave  tt rl  J^  '"  T°^  "  '''•  ^■"«-""'-  '""'"'''''■ 
person  exercising  the  p'wer  ^  '"  ^''"'"^^  ^"^''^«*  ^^^^ 

power  has  not  been  given  (1065) ;  it  havin.  been  heW  l^l. 
not  protected  against  actual  knowledge  hvl  m!  ^^  '' 

he  shall  not  be  bound  to  ^soe^Zorti:-Z\rT  ''^* 
notice  («).  Moreover,  if  the  time  fo  eZcil /tt  '"'t  "^ 
not  arrived,  the  purchaser  is  not  entit  ed  to  a«^  J^^ 

c.use)  that  the  mortgagor  has  waived  thldl^e^SVa  a  f  evetts' 
not  if  there  are  pmsne  ncumbrancers  (h\      \r,A  ■    Ii.      /  events, 

S:te;;pt-r:rr3-^Si^f; 
.ri^:tritriior/itrtr;rr;?"^» 

proper  evidence  of  the  facts  which  entitle  hiV  f  n  J     ^''^P"^^^*^*'^  know  terms 
a  „n.„ppo,ted  .tatuto,,  deif^S^bt^t    "X^oTrn  °^"'°' 

(a)  P^V-  ^'  ^'^''"'  **  V'-''-  344. 

&li  /  eS  ^8  ?rD  I73  ^bJ\  ^"-  I*''  °"  "PP**'  2  De  0.  J.  &  S.  460  • 
^«'y  (3  Jur.   /Nslillfi^    tv.'  ^'"^^J"'-  -Bame*.  [1894]  1  Ch.  25.     In /^orrf  v 

notice  and  to  convey   which  h„. ft       »"tnority  to  sell,  and  had  agreed  to  waive 
concurrence  wa«  ^^^%  t^^S™^'  ''''t'^  "^  ^^■'   »»  ob^n  ^t  his 

«.  ^  iJeav.  17  ;   EdiL-arda  and  Rudkin  to  Onen.  58  L.  T.  789. 
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SeCTea  P"'*'^*'^'^  '^*^°''*  ''°*»«*  ^""J^  be  good,  though  ;  >  security  had  b< 
satisfied  (e).  But,  nevertheless,  a  purchaser  is  not  bound  to  r 
on  the  provision,  but  may  if  he  pleases  demand  evidence  (/ ).  1 
mere  fact  that  a  purchase  from  the  mortgagee's  assign  took  ph 
the  day  after  the  transfer  of  the  mortgage,  and  for  the  exact  amou 
of  pnncipal  and  interest,  does  not  put  a  subsequent  purchaser  fn 
such  purchaser  -ipon  inquiry  as  to  the  bona  fides  of  the  original  si 
nor  affect  his  title,  although  such  original  sale  was  in  point  of  fa 
mala  fide  {g). 

hoMknce      ^^^   The  21st  section  of  the  statute  also  provides  (3)  that  ti 

of  purchase     ^""^-^  ^^'^h  18  received  by  the  mortgagee,  arising  from  the  sal 

Sfor^  u'  "^'^^^^^Se  of  prior  incumbrances  to  which  the  sale  is  not  ma( 

mortgagor,      ^"bject,  if  any,  or  after  payment  into  court  under  the  Act  of  a  su 

to  meet  any  prior  incumbrance,  shall  be  held  by  him  in  trust,  to  I 

applied  by  him  first  in  payment  of  all  costs,  charges  and  expens( 

properly  incurred  by  him,  as  incident  to  the  sale,  or  any  attempte 

sale  or  otherwise ;    and  secondly,  in  discharge  of  the  mortgac 

money,  interest  and  costs,  and  other  money,  if  any,  due  undc 

the  mortgage ;  and  the  residue  of  the  money  so  received  shall  b 

paid  to  the  person  entitled  to  the  mortgaged  property,  or  authori2C( 

to  give  receipts  for  the  proceeds  of  the  sale  thereof. 

Where  the  clause  merely  declares  that  the  mortgagee  «hal 
apply  the  purchase-money  and  surplns  as  above  stated,  or  when 
(as  in  the  power  of  sale  in  the  Merchant  Shipping  Act,  1894)  there 
18  no  special  provision  as  to  the  disposal  of  the  purchase-money,  it 
18  said  (A)  that  the  mortgagee  becomes  a  constructive  trustee' oJ 
the  surplus  only,  when  and  not  before  it  is  shown  that  there  was  a 
surplus ;  and  the  mortgagor  will  not  be  allowed  after  six  years  to 
produce  evidence  of  the  existence  of  a  surplus  for  the  purpose  of 
raising  a  trust. 

And  even  where,  as  is  sometimes  the  case  (t),  the  deed,  in  the 
words  of  the  Act,  expressly  declares  that  the  mortgagee  shall  hold 
the  proceeds  of  sale  upon  trust,  the  express  trust  applies  onlv  to 
the  surplus,  and  cannot  be  enforced  by  the  mortgagor  for  any  other 
purpose  (A).  So  far  as  regards  the  surplus,  however,  the  trust 
IS  an  express  one,  so  as  to  exclude  the  Statute  of  Limitations  except 
under  the  Trustee  Act,  1888.  It  also  affects  the  solicitor  of  the 
mortgagee  who  holds  the  surplus  with  notice  of  the  trust  (I). 

(e)  Dicker  v.  Angerttein,  3  Ch.  D.  600. 
[1898f/ch"23a  ' '^"  ^'''^'"""*  ^-  ^'^^■ir^Band Fire  d,  Life  Insurance Soclei,/, 
ig)  Bailey  v.  Barms,  [1894]  I  Ch.  26. 

(0  Gouihwaite  v.  Rippon,  8  L.  J.  (n.s.)  Ch.  139 
(k)  Banner  v.  Berridge,  18  Ch.  D.  254. 

EcardTlim]  A.*G  kfe"'  ^  ^'  ^^  ^^'  ''"*  "^  °°^  '^°^  ^"^  °^  ^888,  Tharne  v. 


^M|a:s^ 


^Lmi^mmm^ 


^^^ik^^hmmm 


CHAP.  ,X.]      ,^.,   „„^„  „„„^^  ^^  ^^^^^^^_^^    ^^^^^ 

not  to  part  with  it  nendiLT    I        ^'^^^  P^'^""^  interested 
chargeable  with  inLTt^t'       '    "  "  **^  *^^  *'*'^'  ^^  '^  -* 

of  the  .ort..agor,  is  '^IZtylfiT' ^1^'''' ■'"'''  '^^'^ 
payment  to  the  executors  or  adrdnTtrator.  7!^'™''  '*  ''^"'^"« 
form  which  is  open  to  the  objeZn  !  t w  1  '^"  '""'*"^^'"^  =  « 
the  mortgagee  to  change  the  eSes  of  t  .  ''  ''^^  '^'  °^^«  «^ 
to  the  mortgage,  ^.e.,to%ffect  aCvLs  o„  be^T'  T''''^  •^"'^■^^* 
for  realizing  the  mortgage  debt  And  tht  •','''*;' "^^^^^^^^ 
long  since  adopted,  that"  although  ^he  surpirS  f^  '"  '^^'^ 
personal  estate  of  the  mort-a4  if    .^  ^ ,  ^'''"""  ^'^  ^^e 

l^is  Iife(^).  it  will.  notJthl^^-^^Vct^tec't"'  ''"^  '"""^" 
of  his  real  estate  if  the  salP  wlrl^    "i     !  direction,  pass  as  part 

as  the  land  was  uncote:  ^d  Tt  is"£th  the''  '^^^^  ',?--' 
it(?).  This  rule,  however  mav  bt  2  ,•«  5  u^°°'-' '^■'"  ^"^""^ 
and  where  the  mortc^aae  was  m?/  T"^"^  ^^  circumstances; 
to  the  uses  of  wS'^the  eTu  tv  of  ".  ''  '  ^'^''  ^°  ^  -^^^'"^nt 
mplusonasaleby  the^^Tl:!:'^'";^^  -^«  "°^ited,  but  th 
his  heirs,  executoitS  Xs  :  ST''^  *".  ^^  ^^"^^^"^' 
to  his  administrator,  though  the  slle  wZ^  ;.  7"  ^'^^  *°  ^'^°''^ 
death  :  because  he  had  no  nterest  TthT  f "  ?'  '"^'^"^'« 
and  the  tnist  in  his  favour  did  n^t  ^rise   illTfl  ^  ''  "'^"P*^"'^' 

anabsolute^onvliio::;--::^--^^^^^^^^^ 
W  Oouthu^aite  v.  2Jfpp<,„,  ^p^. 

tfl'^f-P^^-'desthaUheiarnembefofth?'  ^.""''^^  Societies  Act.  1874 
"ociety  after  selling  the  morteaged  nremiLT^  ^^*"*  '*''''  "^  co-Aeirc*,.  the 
adm,n«tratrix  of  the  decease/ m^C  an v'«^^,  ^^  ^  ^^^  administrator  or 
the  surplus,  without  payine  it  intoTn^If  ^  *"'"  *°  **>«  amount  of  100/  out  nf 
cms.  24.  now  51  &'52Vct°c°43770    "'  '"'^«'  ^^^'  '^^''«'  30  &  3rvie?.^ 

,■;  V  '^'^•-  ^^''-ff  V.  Parker,  L.  R.  8  Ch  30      "'         '    '^'"  ^^''^  Vruierwood,  3 

«°^  ''•  -^'^■^''.  8  Ch.  D.  205. 
W  See  Davidson's  Conv..  vol.  2.  p.  629.  ed.  3.  p.  83,  ed.  4. 
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Int<'re8t  on 
surplus 
purchase- 
moneys. 


Disposal  of 
surplus 
purchase- 
money  after 
death  of 
mortgagor. 


!      ,'Jl 


'^'^m^^^^m^mpymm^^^miM^m.s^mm 
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m^m   T"'\  *^"  '^''^^''  '   '°^  *^«  ^«^'«'""«  «1^«^  that  the  mone 

ultimately  bound  by  the  actual  equities,  notwithstanding  the  te 

of  the  deed.    A  third  fonn  of  declaration,  following  the  princ 

of  the  general  decisions,  gives  the  surplus  to  the  executors,  admi 

trators  or  assigns  of  the  mortgagor,  if  the  sale  shall  take  place  dui 

his  hfe,  but  to  his  heirs  or  assigns  if  it  shall  happen  after  his  dea 

but  this  also  may  be  rendered  nugatory  by  the  will  of  the  mortga. 

Lastly,  the  surplus  may  be  directed  to  be  paid  to  the  mortgaj 

his  heirs,  executors,  administrators  or  assigns,  according  to  tl 

respective  rights  and  interests  therein.    This  also  has  beon  obiec 

to  because  it  throws  upon  the  mortgagee  the  responsibility 

judging  who  is  the  person  entitled.    But  that  is  done  bv  the  h 

not  by  the  deed.    This  form,  which  was  adopted  by  the  legislat, 

m  the  now  repealed  statutory  power,  which  will  presently  be  m. 

tioned,  does  not  attempt  to  lay  down  any  direction  which  circu 

stances  may  render  abortive.    And  the  language  is  more  accun 

than  that  of  the  statute  of  1881,  which  gives  the  residue  to  t 

person  entitled  to  the  mortgaged  property  or  authorized  to  "i 

receipts  for  the  proceeds  of  the  sale  thereof :    the  person  entitl 

to  the  property  at  the  time  of  division  of  the  surplus  being  in  stric 

ness  the  purchaser,  and  the  person  authorized  to  give  receip 

for  the  proceeds  of  the  sale,  being  the  mortgagee  who  exercis 

the  power. 

966.  The  above  statutory  powers  and  provisions  relating  to  an 
regulating  the  exercise  of  the  power,  may  be  varied  or  extende 
by  the  mortgage  deed ;  and,  as  so  varied  or  extended,  shall  s 
tar  as  may  be,  operate  in  the  like  manner,  and  with  ull  the  lik 
incidents,  effects,  and  consequences,  as  if  such  variations  or  exter 
sions  were  contained  in  the  Act  (t). 

967.  The  power  of  sale  shall  not  affect  the  right  of  foreclosure  (u) 
a  provision  which  is  in  accordance  with  the  law  affecting  exprea 
powers  of  sale  (x).  On  the  other  hand,  after  a  decree  nisi  for  fore 
closure  the  mortgagee  pending  a  decree  absolute  can  only  exercise 
the  power  of  sale  with  the  consent  of  the  court  («/). 

968.  The  mortgagee,  his  executors,  administrators,  or  assies, 
shall  not  be  answerable  for  any  involuntary  loss  happening  in  or 
about  the  exercise  or  execution  of  the  power,  or  of  any  trust  con- 
nected therewith  (2).  ^ 

(0  Conveyancing  Act,  1881,  c.  41,  s.  19  (2). 
(m)  Section  21  (5). 

fiilS.7HaS"6l:'''-"'-<''-'->^-«'-    See5Wev.fi«,<;.3Hare,35;  Wayne., 
it,)  Stevens  V.  Tltealret,  Limited.  [1903)  1  Ch.  857 
(:)  Section  21  (6). 
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provision  may 
be  varied  by" 
deed. 


Rights  to 
foreclose. 


Mortgagee 
not  answer- 
able for 
involuntary 
loss. 


t^^&^ 


I  ■ 

CHAP.  IX.]        SALE    UNDER    EXPRF««>«   no 

969     4,  •'   '''*   STATUTORY   POWERS. 
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W8.  At  any  time  after  the  power  h.^  K 

entitled  to  exercise  it  m^rem  nd  "T  '""""*''^'  *'-  ^-'--P*' 
othpp  fKn,.  -  _  •    "«^"iana  and  rp^mr^..  « 969— IWS 


person  entitled  to  e  Jdte  tSZ'  '"*^  ^^'^"'"^  ^^^^cisable   the   Pan. 
Pe-n  (other  than  a XVl'v^LtnT'  ""'  '"''^^^  ^^  -^    ^^"^ 
esUte  interest  or  ri«hVin  pZiTCtte^rTT'^'f  P^°P«^>'  «"  ^-»  to 
and  documents  relating  to  the  nr!      .    ™°^*««S«).  ali  the  deeds  «^i»« 
;l"ch  a  purchaser  und^r^h  '^^ro^Lr  *'  t^  *'*'«  thereto  Sl^i  t„ 
demand  and  recover  from  him  f«r  """"'^  ''^  «°««ed  toT-Wtte 

a IV.  ine  receipt  in  writins  of  a  r,«.  ,  purchaaer. 

discharge  for  any  money  arisiL  Lde^^.T'''  '^'"  ^'  *  ^^ffi^^^^nt  Mortgagee, 
or  securities  comprised  in  ais  morf.«  P""""'  '^^  ^"^  ^"7  money  -^^'P^ 

a  person  paying'or  transf^rfnT tSalTrr'^^^""^     -^  S^- 
not  be  concerned  to  inquire  whether  an  "m  °'°'*^""''  «^«" 

the  mortgage  (b).  This  provision  hi  ^'^  '""''''''  ^""  ""^er 
mortgagee  of  a  chose  in  "ctiortoVquinh;  f  "^  "°*  ^"^^^«  *he 
to  him  the  entire  chose  (c)  (165^  914      *^'  ^'""'^'^  *«  hand  over 

971.  3Ioney  received   bv 
from  the  proceeds  of  securiti:s  "omS  thf '  ''!  ™"'^^-««  -  ^one, 
n  hke  manner  as  is  directed  by  the  ToT  "'  "^""  ^«  ^PP'^^d  '^t''^ 

from  a  sale  under  the  statutory  potrbuTr'^""  '"""^^  -^^"^^  ™X«e  to 
expenses  payable  shall  include  thT/  ,^"*  ?"  ^"«t«' charges,  and  *- "PPl-il, 
properlyiucurredofrecoverinlanfr:^^^^^^^^^  and  exp;„ses  i^?-^-^ 

and  of  conversion  of  securities  into  Z       •    ^'  "°"'-^  °^  ^^^urities 
tr  sale  (d).  '"^°  ™°"ey  instead  of  those  incident 

V^  J\^  ^""^  ^^P^^'«  tliat  part  of  21  Jb-  oa  v 
on^erred  the  former  statutory  powers  of  J.  ^'':, '•  ''"  "^'^'^  ^"' 

that  the  repeal  shall  not  affect  tirvrrr.    '  P'^^^mg,  however,  ^^a„worth'« 
operation,  effect,  or  consequence   of  ^nv^^  T  ^"^«''d^*>--  -  an;  S/^^  tj/ 
'^ade,  or  of  any  thing  done  or  suff«  J  k  T*™"^^"*  executed  or  -pealei"^^ 
of  the  Act,  or  an>    Action   pToceedZ^  "^'Z  *^«  ^^'^mencement 
uncompleted;  and  every  s^ch  ac'^^^         5?"^  *^^°  P^'^d^g  or 
earned  on  and  completeVas  if  TC  hadT"^"^'  '''  '"^^  ^^  ^e 
It  has  been  suggested  that  the  last  L^^^^^^      ^-^  repeal  (e). 
provide  for  the  cases  in  which  nol?  %     ^    "^"^^  ''°*  sufficiently 
powers  have  been  omitS  from    !       .       '''^  °*^'' "^^^^^agee'I 
repealed  clauses  of  the  A^t  o^S  1  2?  v'  /"  ^^"«"-  »P««  the 
however,  been  held  that  they  Lf  sa td  K    ^J'  '^  '''  ^^^-    ^'  ^as. 
effect,  or  consequence  of  any  inTtrr-t  ^        ""''^^  "operation 
'''^T-r"^^^^  "  0^  the^r;":S;Stt;7-^  ^^  -de  before 

^^"^  ^e  ntirtfrfffr  Ke  trS  ^  "?'  ^*°  ^^'-^^  ^  -«  ^^^  ». 

*  securities  not  containing  PO"« 
(«)  Section  21  (7).  containing  conferred 

S  S'^  ^-  ^**'*"''  "8981  1  Ch   350  ^*^  ^"°n  22  (1). 

W  Section   71.     Thr  re=t  of  .1    ^       i  ^'^)  flection  ""  ••--> 
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express  powers  of  sale,  and  which  were  made  before  the  time 
operation  of  the  Act  of  1881,  viz.  January  1st,  1882),  provides  (h)  tl 
where  any  principal  money  is  secured  or  charged  by  deed  on  a 
hereditaments  of  any  tenure  (»),  or  on  any  interest  therein,  I 
person  to  whom  such  money  shall  for  the  time  being  be  payal 
his  executors,  administrators,  and  as  igns,  shall  at  any  time  hI 
the  expiration  of  one  year  from  the  time  when  such  principal  moi 
shall  have  become  payable  according  to  the  terms  «rf  the  deed, 
after  any  interest  on  such  principal  money  shall  have  been  in  arn 
for  six  months,  or  after  any  omission  to  pay  any  premiun  on  a 
insurance,  which  by  the  terms  of  the  deed  ought  to  be  paid  by  t 
person  entitled  to  the  property  subject  to  the  charge,  have,  amonj 
other  powers  (operating  to  the  same  extent  as  if  they  had  been 
terms  conferred  by  the  person  creating  the  charge),  a  power  to  s 
or  concur  with  any  other  person  in  selling  the  whole  or  part  of  t 
property  by  public  auction  or  private  contract,  subject  to  ai 
reasonable  conditions  he  may  think  fit  to  make,  and  to  rescind 
vary  contracts  for  sale,  or  buy  in  and  re-sell  the  property  from  tii 
to  time  in  like  manner. 

Receipts  for  piirchase-money  given  by  the  person  or  perso 
exercising  the  power  of  sale  given  by  the  Act,  shall  be  sufficie: 
discharges  to  the  purchasers,  who  shall  not  be  bound  to  see  to  tl 
application  of  such  purchase-money  (/t). 

No  such  sale  shall  be  made  until  after  six  months'  notice 
^v^iting  given  to  the  person  or  one  of  the  persons  entitled  to  tl 
property  subject  to  the  charge,  or  afl&xed  on  some  conspicuous  pa 
of  such  property ;  but  when  a  sale  has  been  effected  in  professe 
exercise  of  the  powers,  the  title  of  the  purchaser  shall  not  be  liab 
to  be  impeached  on  the  ground  that  no  case  has  arisen  to  author]; 
the  exercise  of  such  power,  or  that  no  such  notice  as  aforesaid  h 
been  given  ;  but  any  person  damnified  by  an  unauthorized  exerci: 
of  such  power  shall  have  his  remedy  in  damages  against  the  perso 
selling  (I). 

The  money  arising  from  any  sale  effected  as  aforesaid  shall  b 
applied  by  the  person  receiving  the  same  as  follows  :  first,  in  paj 
ment  of  all  the  expenses  incident  to  the  sale  or  incurred  in  an; 
attempted  sale  :  secondly,  in  discharge  of  all  interest  and  costs  thei 
due  in  respect  of  the  charge  in  consequence  whereof  the  sale  wa 
made ;  and,  thirdly,  in  discharge  of  all  the  principal  moneys  thei 
due  in  respect  of  such  charge  :  and  the  residue  of  such  money  shai 
be  paid  to  the  person  entitled  to  the  property  subject  ^o  the  charse 

(h)  Sections  11  to  16. 

(0  The  Act  therefore  doe?  not  apply  to  hereditaments  which  are  not  subjocti 
of  t^r.nrc,  stich  a=  personal  annuities  descemling  to  the  heir.  Seu  Exd.  Wutm 
6  De  G.  M.  &  G.  188.  /»      » 

(i)  23  &  24  Vict.  c.  145,  s.  12.  (/)  Section  13. 


CHAP.  IX.]      s...    .,,,,   ,,^^^   ^^^   ^^^^^^^^^ 

'•r  alJ  the  estate  tnd  inteLt  I  «  ^wh-'T^M"'  *'"  P^"P«^*^  -'J. 
I^barje  had  power  to  di.spo.e  of  ex  1  T  /,  /  "  l'"'^""  "««^'"«  ^J- 
hereditaments  the  beneficial  intereTo!],  J  'I!  I'"'  ^■*"'  '^  ^"''>-^-'J 
vested  m  the  purchaser  by  such  deed  (^  '  '°""^'^^*^  ^'^  ''"^ 

able.  tJeVr nt^td  rererlrt'" '  '^^^J  ^^^  ^ i- 
demand  and  recover  from  the  n«  "^'"^  '^*"  **«  «"titled  to 

-bject  to  the  charge,  all  treLfaJdo"'"''  "'  *^«  P-i-^^^" 
or  power  relating  to  the  same  p  Z'tv  ort?.'"'-  "  ^''^  P"'^---" 
he  would  have  been  eutitled^toSlnd  ,  ""' *'^^^^^«'  ^^'^t 
property  had  been  conveyed,  appott  "l  "  T^"  '^  '^'  ««">« 
o  and  were  then  vested  in\im  for  aU  h;  T!T''''f'  "'  "'^'^'^'-d 
the  person  creating  the  charge  Ld  no?' "^-'^ '"^^^''"^^  ^^'^J' 
where  the  legal  estate  shall  be  outsLn  f  '"  '^"P'"'  «f-    And 

-t.t  ed  to  a  charge  created  b;  a  p^s"'?  'Vm""*^*^'  ^^«  ?--" 
purchaser  from  such  person  shlin^         .  *^"'^*^'>'  ^'^titied.  or  anv 
of  the  legal  estate  t^Z'st:' '::T^^^^^^^^ 
charge  could  have  called  for  sm^h  !  *^^  P^"""'"'^  ^-^^atin.^  the 

been  made  (o).  '""^  '"'^^  »  conveyance  if  the  charge  had  not 
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974.  This  statute  applies  nnl,.  f 
r-*«d  after  it  was  parr(A:i  -  -re 

'ts  provisions  as  affect  the  pow^^s  of  i  '  f^^^  ^^^ '  ^'^^  '^'^  oi 
mortgages  and  charges  made  trsiul         ''°''''  ^PP^>'  ««'7  to 

S^edbywayofloan.orto-ri~trei::^ 

Po'wif  of'lr^^r^^^^^^^^^  Where  the 

respects  less  convenient  than  theTow  'Tl'^'  ""'''  ^"  ««^«ral 
express  powers  properly  framed  IfT  °^  ^  ^''  "^  ^SSl.  or 
mortgage  be  payable  haW-y^r  '"  it  se'ems  :h7i''  '^^ '''''''''  «"  *h« 
power  cannot  be  exercised  till  aUearetu  '^"  ''^''^''^  ''^'^'ory 
from  thedate  of  thesecurity     Thril  f t^^^^  ^^^^  «^pired 

for  SIX  months,  and  six  months'  n.  '"'"'*  ^^^«  ^'^^  in  arrear 

-  the  absence  of  a  proSu  J ^  nof  '^^'  '''^  ^^^  ^  -" 
the  interest  has  actual  fallen  into  a-lf'"'"^"^'  be  given  before 
of  the  power  depending  upon  !u.h  ?' ''^  ™"°*^^' ^^  «^«rcise 

«Jered  safe.  °    P°"  '"'^  *  notice  could  hardly  be  con- 

Again,  the  purchaser's  f,vi„  ■ 
ar.e„  to  aut£w.  ^  :.::^-;f-^:^-^;^no  ea.  has 
(m^^.....  P  ^«'-' «nd  where  no  notice 


23  &  2t  Vict. 
0.  Hodoes 
not  apply  to 
instrumenta 
made  before 
August  28th. 
1800. 


Comparison 
of  the  powers 
conferred 
by  Lord 
Cranworth's 
Act  and 

Conveyancing 


fi  likiiiftiiii 
fclyiMK 

m 


(«)  Section  14.  ,  >  „    ^. 

(»;  Section  15. 
(P)  Section  34. 

2       2 


(o)  Section  16. 
(?)  Section  24. 
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500 

ParofrapltK 

976— tf77 


Effect  of 
puwtr 

contained  in 
schedule  to 
26&26Viot. 
0.  63. 

Purchaser 
may  be 
legistered 
as  first 
proprietor 
under  Land 
TiansfiT  Acts 
1875  &  1897. 


op    RlOl.rs    AND    RKMKDIEN  0¥  THE  CREDITOU.       [I'AKT  I 

ha«  been  Kiven.  The  Act  in  nilent  ah  to  an  impropor  exercise  of  t 
power  after  it  has  arisen,  and  which  is  irre^ijar  otherwise  than  ! 
the  absence  of  notice  ;  nor  does  it  protect  the  purchaser  where 
is  aware  of  the  absence  of  notice,  or  of  other  irrefrularities  ;  and 
Mives  the  jierson  damnified  an  express  remedy  in  damaxes  oti 
where  the  exercise  of  the  power  was  unauthorired  :  but  none  whei 
being  authorized,  it  was  improperly  exercised  either  for  want 
notice  or  otherwise. 

Lord  Cran worth's  Act  also  vests  the  property  sold  in  the  pu 

chast  ,  for  all  the  estate  and  interest  therein  which  the  creafor 

the  charge  had  jmuer  to  dispose  oj ;    so  that  it  enabled  (and  st 

enables  where  it  applies  (/■) )  an  equitable  mortnagee  to  convey  fl 

legal  estate,  or  a  mortgagee  of  an  underlease  to  sell  the  whole  i 

the  original  term  («) ;   and  it  follows  that  a  mortgagee  for  a  ten 

of  years  might  sell  the  fee  ;   a  right  which  he  could  only  acquii 

by  consent  in  a  sale  in  equity,  where  if  the  whole  estate  be  sold  tl 

mortgagor  is  entitled  to  the  difference  in  value  between  the  ton 

and  the  fee  (/).      It  might  also  enable  a  mortgagee  of  part  of  a 

estate  to  vest  in  a  purchaser  a  right  to  hold  the  title  deeds,  whir 

he  himself  could  not  iclaim  under  his  contract  (t/)  (685).    The  powe 

of  sale  substituted  for  this  power  by  the  Conveyancing  and  Law  o 

Property  Act,  1881,  does  not  continue  these  abnormal  powers  o 

passing  the  mortgagor's  entire  estate  and  interest ;   so  that  unde 

equitable  mortgages  made  since   1881,   the  equitable  mortgajriM 

cannot  sell  and  convey  the  legal  estate  =n  fee  (x). 

976.  The  power  of  sale  contained  in  the  form  of  mortgage  giver 
in  the  schedule  to  the  "  Act  to  facilitate  the  proof  of  title  to,  and  the 
conveyance  of  real  estates  "  (y),  was  intended,  it  is  presumed,  to 
operate  under  23  k  24  Vict.  c.  145. 

977.  In  the  case  of  a  charge  registered  under  the  Land  Tranj^fcr 
Acts,  1875  and  1897,  subject  to  any  entry  to  the  contrary  on  the 
register,  the  registered  proprietor  of  a  registered  charge  has  now 
the  right  to  exercise  the  powers  of  sale  conferred  on  mortgagees  by 
the  Conveyancing  Act,  1881  («).  Under  the  first  of  these  Acts, 
the  registered  proprietor  of  a  registered  charge  uith  a  power  of  tak 


(r)  Be  Solomon  and  Meagher's  Contract,  40  C'h.  D.  608 

(«)  Hiatt  V.  Uillman,  19  W.  R.  694. 

(0  See/o«<er  v.  Eddy,  13  Jur.  761 ;   Cvtfield  v.  Sicharde,  26  Bcav.  241. 

(tl)  It  18  understood  that  the  unfortunate  wording  of  this  clause  arose  (as  too 
often  happens)  from  the  insertion  in  the  Act  of  the  original  suggestions  for  the 
clause  without  submitting  them  to  the  draftsman  for  proper  revision.  The 
intention  was  to  prevent  a  purchaser  from  getting  a  good  statutory  title  «hcre 
the  mortgagor's  title  was  defective.  '' 

(x)  Re  Hodson  and  Howe's  Contract,  35  Ch.  D.  668 

(y)  25  &  26  Vict.  c.  63.  "  C.  D.  shall  have  power  to  sell  on  default  of  payment 
ot  the  pnncipal  or  interest,  or  any  part  thereof  rpapoctivelv." 

(z)  60  &  61  Vict.  c.  66,  s.  9  (2)1  The  ^ub-section  seems  to  be  unnecessary  in 
the  case  of  charges  made  by  deed  ;  the  present  rules  provide  that  all  charges  -ihaU 
be  so  made.  ° 
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x:,:t,:;rr':r;:i  itT:';;'/'"-  -"'r"  "•■"'"  r-r- 

proprietor  thoreof  («)       Whothl  7  '    '^""  *''^'   >-e«i,st..n.,l    977    979 

the  Htatutory  or  under  an  exl;  tT'"'  "  "'''  '"'  "^^^  »"<'<- 

F-.on  havin,  a  power  ^f^ZZ'Z!'  .""■'  """^"^""^  "^  ""'- 

chaser  to  apply  tj  be  ro^sten^  a.  ^"^'.    "ay  authorize  the  pur- 

which  a  proprietor  is  authorized  t  .       P"'''"•■^"^  with  any  title 

Act.  and  may  consent    ornirf         '•''"^'""''  ^''''  ""'^'"-  ^1- 

conditional  on  hi.  beiL  J  '  £ T""'  "'  ''"'  ""'^^«^*  ^-'»« 

he  remastered  as  «uch  prop"eL,rwit;  th  "  """'  '"'"^'''^   '^''P'-^  *'» 

an.v,  whose  eon.ent  is^'re  JSr  t  trlT,:  fh''^^  T""^'  '^ 

his  power  of  sale  :  and  the  amount  of  all  .   ?     ,  ■    ^"  «I'P'"='"»t  of 

properly  incurred  bv  ^^uohlZnfj^]^^^^^^^ 

«hall  in  all  cases  be  ascertai^Ja 'd  jed^T  tl"''  ^"'''^''^"^"' 
shall  be  deemed  to  bo  costs  char.rps  „n  i  •    ^^^  ''•^''^trar,  and 

by  -such  person  in  pur.uancf  Xs  po'weT"7  ^T''^'  '"^"'•^^^' 
retain  or  reimburse  the  same  to  77  '  T^  ""''  ^'''""'  '""v 
to  him  under  the  power,  3  h  sh  iT"'  uVir  '"'"^>'  ^-'»« 
equity  in  respect  thereof  (6)  '''  ""■'  ""''"""*  '» 

978.  The  Merchant  Shippin-r  \ct  ISQi  .„ 
mort,a,ee  absolutely  to  d^spo^e  of    h!   K    ''"''T''''^''*'"''^ 
which  he  is  registered  an.U.  J      "^'P  "^  ''"*''''  '»  ^espt^ct  of  ■"■^^gagoo 

»,«„„       "  i«oi'^t;erecl,  and  to  jflve  effectual  receints  fnv  f  !.„         .         "f  •*'"?  W 
money.     But  if    there  bo  more  person  T^  P"'"''*"*^  "^^"'""' 

mortgagees  of  the  same  shin  J  u  ,    ''"*'  registered  as  P"«""  of  «de. 

shall,  except  under  the  order  of  ''  ""  «"bsequent  mortgagee 

^ance  of  such  matters  Llltoh   h        T''  ''P'^^'  "^  '^'^'"fe'  ^ogrii- 
of  every  priorto  ttCe     "    |J^  the  co„curre;ce 

(983).  contains  no  dl  ection  as  to  f.' ":,'^" ''"'^"^  ^«^"  ^^'-^ 
money.  '""  *'  *"  *b«  disposal  of  the  purchase- 

^'^^r^tt^  t;t;^.«'-  r ^-d  •^y  -tute.  Pa....er 
re.^a.ions.  at  the  expiratio^a  vLr'a^terryrft  TT  ^^^ 

pawnbroker  h^ilfX    p.rfhl"^";^^^^^^^  T'  ''''■     ''^ 

absolute  owner  of  the  pledc^e  purchasing  becomes 

pledge^;!  J^r  ^o^ZJ:^'  ^''-  *^^  -^^-  at  which  a 

pawn  ticket  rnayLpTthe -^  /^'»-''  '^  '  '^'  ^"'^'^^  °^  *^« 
hook,  and  in  the  fill  ip  catalo  ■'  t^  "'''  '"  '^'  Pawnbroker's 
the  signature  of  the  at^f-.  f '  "^  '''"  ""'^'"'^  (authenticated  by 
entry  shows^hltterrpt^^^^  mf^t^f  .I^f"  ^^'^f-  ^^'^ 
t-  due,  the  pawnbroker,  on  demand  withm  ^hl;:  ^  rS^Cl 


(a)  38  4  39  Vict.  c.  87,  s.  27. 

(c)  57  &  58  Vict.  c.  CO.  s.  35. 


(*;  IJ.  «.  68. 
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to  pay  the  Murplim,  after  <l«luctin«  the  netessary  c(wt»t  and  char>:< 
nf  the  Hale,  to  the  holder  of  the  pawn  ticket.  But  if  within  twel\ 
nionthM  before  or  after  that  sale,  the  nale  of  another  plwlge  or  oth. 
pK-dpes  of  the  Hame  jHirNon  haH  resulted  in  a  deficit,  the  pawnbrok. 
may  uet-off  the  deficit  againnt  the  Burplutt,  and  Hhall  be  liable  to  pu 
the  balance  only  after  Huch  Mct-ofl.  For  every  breach  by  the  pawi 
broker  of  thene  provisionH,  he  w  liable  to  a  penalty  not  exceediii 
ten  poundH  (d). 

Upon  the  Hale  of  a  forfeited  pledge,  the  pawnbroker  only  undei 
takes  that  it  m  a  pledge,  and  irredeemable,  and  that  he  is  not  cojiii 
zant  of  any  defect  of  title  to  it  (e). 

''i'o'*'"'  *'»*n'|«>'"'W  Act.  »872,  o.  03.  u.  1&-23,  ami  ftth  8cb.>dule  j  •lui  m 
»«.  J2  («),  4a.  Here  the  LegWature  has  aflirmcU  tho  principlo  of  oonauliiiatiot 
which  in  mortgage*  it  mkii  to  aboli#h  (1211). 

(()  Morlty  V.  AHenborougk,  13  Jur.  282. 


.^-.f 


B02a 


CA»ADUH  HOTES 
SALE  UXDKU  POWER  OF  SALE 

Act  -l-ting^L^;  "o  t^^^  and  .,  the 

"'  -J«  is  given  to  Lrtgal;    i"T    <*^''"  '"P''"^  P«-- 
«ale  by  reason  of  interest  nf!i  ^"'""^  "''  Po^^'-'r  of 

the  case  of  Jic  MuMtt  v   \t  ,  ■.  ,.      ''       ^'  ^  ^*-  965.     I,, 
-»  l^elU  that  o^f  L:  ^^"'"'"''(1906).  H  0.  W.  U.  347. 

Sagor  and  hia  wife  was^ot  Tn  >  "'•"  ''^  "''^  °"  '''«  -«' 
t"e  mortgagor  havin;,"]  11'^"^''^^"'^"^'"  ''''^' 
power  of  sale  i«  uaua^ly  Lat^  T'  "' ■  '^""P""""  Tlu- 
mortgagee  in  fee.  with  a  prolf  J'^  ""7^°^  "^  ^^'^^  to  the 
further  proviso  tiat.  if  defL  t  ^  ''\''''"^^'-^^-'  -nd  with  a 

lawful  for  themortgjgle  h   S«  '"  '"'"''''''''  «^«"  ^ 

««igns.  after  givingTo;ice  t      r'°"'""'  *'^™''>^«t'«tors  and 

of  Mortgages  (c).  Wher^  a  lort^  '^"'  '"'^^'=""8  ^^^^  ^orms 
Act.  R.  S.  O.  (1897)  cTss  Th  ^^'  "  ""^^^  '^«  ^^^  titles 
"  regulated  by  .  38  of  that  ttTT.  °'  ''^  ^^^^^  ''  ^^^ 
0;  lands  in  Saskatchewan te  rL"i  p'  "'  "'  '  "°"^«8^' 
of  Alberta.  1906.  c.  24  ^d  tL  r  .  i  ^^''^  ^'''  ^"''"^^^ 
K.S.M.(1902)  c  148    4:       .  ^™P««y  Act  (Manitoba) 

by  the  llnd  T^es  Act'  (l' 06^^!^  vr?'*  ^°  ""  ^^  ^^ ^ 
Vn.  c.  9.  s.  103.  ^        '^'  ^  ^*^''-  ^"-  ''•  2^'  «°d  8  &  9  Edw. 

-ffi^:tr:nd\^::!::jv^^^^  p«-  of ««,« is « 

(1910),  IG  O.  W.  R  73^^       ''  ^'  '^''''''''  ^^^^  <^rul  KeUty 
(OR.  8.  0.(1897).  0.126.  Schedule  B.cl.«*,u 
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Section  2  of  Schedule  B  of  the  Ontario  Act,  E.  S.  0.  (1897), 
ch.  126,  provides  that  the  parties  may  introduce  into  or 
annex  to  any  of  the  abbreviated  forms  any  express  exceptions 
from,  or  other  express  qualifications  thereof;  and  the  like 
exceptions  and  qualifications  shall  be  taken  to  be  made  from  or 
in  the  corresponding  extended  forms.  But  to  obtain  the  benefit 
of  the  extended  forms  in  Column  Two,  it  is  necessary  to  use  the 
abbreviated  forms  of  words  in  Column  One  corresponding  there- 
to. The  extended  form  of  the  power  of  sale  in  the  Short  Forms 
Act(rf)  provides  that  the  power  may  be  exercised  by  the 
assignees  of  the  mortgagee;  but  if  the  extended  form  is  not 
available,  the  power  is  personal  to  the  mortgagee,  and  does  not 
pass  to  his  assignee.  For  while  the  assignment  of  the  mortgage 
con"'""3  the  land  and  transfers  the  mortgage  debt,  the  assignee 
cannot  exercise  the  power  of  sale,  unless  it  is  expressly  reserved 
to  him(e).  In  Ee  (rilchrist  and  Mand{f)  the  power  of 
sale  was  in  the  following  words :  "  Provided  that  the  said 
mortgagee,  on  default  of  payment  for  two  months,  may 
without  giving  any  notice,  enter  on  and  lease  or  sell  the  said 
lands;"  and  it  was  held  that  this  was  neither  an  exception 
from  or  a  qualification  of  the  form  provided  by  the  statute, 
but  an  abolition  of  one  of  its  most  important  forms ;  that 
is,  that  written  notice  should  be  given  to  *he  mortgagor. 
The  power,  therefore,  was  personal  to  the  mortgagee,  and  could 
not  be  exercised  by  his  assigns.  In  Be  Green  and  Atkins  (g)  the 
power  of  sale  was  in  these  words:  "Provided  that  the  said 
mortgagee  on  default  of  payment  for  one  month,  may  on 
giving  notice  in  writing,  enter  on  and  lease  or  sell  the  said 
lands."  Ferguson,  J.,  held  that  the  substitution  of  the  word 
"  month  "  for  "  months  "  was  not  a  material  variation,  and  that 
the  assignee  of  the  mortgage  could  exercise  the  power  of  sale. 
Where  the  proviso  was  that  the  mortgagee,  on  default  of  pay- 
ment for  one  day,  might  without  any  notice  enter  on  and  lease 
or  sell  the  lands,  the  Court  was  divided  in  opinion  as  to  its  effect, 

(d)  Schedule  B,  clause  14. 

(e)  Hmmelt  v.   Quinn  (188a),  7  Ont  App.  306;   Be  Oilohriit  and  hiand 
(188G),  11  Ont.  537. 

(/)(1886),  11  Ont.  537. 
(y)  (1887),  14  Ont.  607. 


'■^•Skl^¥ 


tkeir  «(„.!  „,„(  "■^'  U^erefore  must  be  conSoed  to 

'l>»«d  mortgagees  on  detauir^r  "'"•  "''""'^  ««( 
"-  ten  days'  „„,i,e  .„^  "n  ^.11'^°°' '«  "■■«  ■»»»*  may. 
P-vided  also  .to  i„  casel,:^,,'^'  "  ""  "■»  "*    A 'i 

«'"-  Ms    due   the   said  po";      ,  "'f  '"^  •»'^°'™«   »' 
^•eted   -Ponwithont.;*:^.!'  -'«.»a  entry  „ay 

«k»  form  was  witUn  the  aJTJ  ,  "  ""  W<i  that 
""^J  be  eierdsed  bv  ,L  '■  ''  """  "»>  f««  of  sal' 
-«,nence  of  the  dX»  i„T«S,  °'  «■'  ««Sagae.  t 
follomngTO  enacted  brthe  On,  ?"  "^  J^^'landd),  the 
«-  .  mortgage  Purp„ri„X  be^°  ^^"'""^  ^  «>  ^i- 
At  «peetu^  gt„„  Forms  0  M«!  ""  ''™"'"'*  "'  *>•- 
-la  whieh  p„^,^  ,„^  f  M  «^e,  contains  a  power  of 

ta  he^,  executors,  administaC„r.      "■  "'  ""'"«»«-. 
'^'"g^  to  sell  m,der  and  m^J^    ^'^  °"^  '»'«  P"- 
provs.„ns  <-f  Part  II.  „f  ^'f  ;»"  ''™  'he  benefit  of  .he 
the  mortg,^  '"«'  "ot  contained  alt^  ?"'  °*°"»«)'  «  »' 
'M  be  held  to  appl,  to  aU  ^^  '  '^'"'  °'  "•'«•    His  s-b-s 
bereaftermadeCO.    The  ^X'T:'*"  '"™'°'»-  » 
t-onod.  tf  made  by  the  aasig^eToU  I  1  '  "'"  °"«'"  •»  «»=»- 
o'  «Je.  is  limited  to  two  vej^  i„  ^i  «  "■ortgag,  under  the  p^wer 
Seal  atatew.    Whe;';!;!*: f  "T °"°» «»«^S» o" 
Short  Forms  Ac.  and  conT^^"""'"!"  l'»™«"0«  of  .he 
-rcsing  .he  power  may  .^^L;,^™"'  sale,  the  pe„„„ 
Act  «specM„g  Mortgages  of  C  f!,  f  .  ?"'™'<""  »'  the 
Mowing  cases:  fl)  m.J«,         &l«te(»)  i„  either  of  the 
-"■  tte  Short   ForTTct.b'"™  "'"'='» '°"°f«™t 

r--:.iterr^^^^^^ 

-  .be  proceedings  p„s.,--7^«..^ 

(*)  C7ar4v.fl■artM»rIaoo^  ,^^ 

(")R.8.o.(i897);'o/2/;  *• 
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of  Eeal  Estate  in  lieu  of  the  proceedings  provided  by  the  Short 
Forms  Act  (2)  Where  the  power  of  sale  is  not  in  conformity 
with  the  Short  Forms  Act  by  reason  of  its  providing  for  sale 
without  notice,  the  mortgagee,  his  heirs,  executors,  adminis- 
trators or  assigns  may  take  the  proceedings  provided  by  the 
Act  respecting  Mortgages  of  Eeal  Estate.  In  a  mortgage  which 
was  intended  to  be  taken  in  the  name  of  the  mortgagee,  Mary 
Jane  Burton,  she,  by  mistake,  was  described  as  Clara  Benton, 
that  being  a  name  she  had  never  assumed  or  been  known  by. 
It  was  held  that  the  legal  estate  did  not  pass  to  her  by  the 
mortgage,  whatever  its  operation  in  equity ;  and  that  she  could 
not  make  a  good  legal  title  to  a  purchaser  under  the  power  of 
sale  in  the  mortgage  (o). 

The  insertion  of  the  word  "calendar"  before  the  word 
"  month "  in  the  words  given  in  column  1,  No,  13  of  the 
second  schedule  of  tke  Short  Forms  Act  (R.  S.  M.,  1902, 
0.  157),  does  not  prevent  the  mortgagee  getting  the  benefit  of 
the  wording  of  the  corresponding  long  form,  and  where  the 
words  of  the  short  form  above  referred  to  were  followed  by  the 
words  "  should  default  be  made  for  two  months  a  sale  or  lease 
may  be  made  hereunder  without  notice."  Held,  that  these 
words  were  effectual  to  enable  the  mortgagee  to  make  a  valid 
sale  and  conveyance  of  the  whole  estate  mortgaged  without 
giving  any  notice  whatever  of  his  intention  to  do  so  (p). 

A  power  of  sale  may  provide  for  its  exercise  without  notice ; 
and  such  a  power  is  as  valid  as  one  which  requires  notice  to 
be  given  (q). 

The  question  upon  whom  the  notice  is  to  be  served  is  to  be 
determined  according  to  the  circumstances  existing  at  the  time 
notice  is  given  (r). 

The  power  in  the  Short  Forms  Act  was  reserved  to  the 
mortgagee,  his  heirs,  his  executors,  administrators  or  assigns  («). 

(o)  Burton  v.  Dougall  (1899),  30  Ont  543. 

(p)  In  «  CotUr,  23  Oco.  N.  289;  14  Man.  L.  B.  485. 

{q)  Re  Brititk  Canadian  Loan  and  Inve§tment  Company  and  Boy  (1888),  16 

(r)  Afortin  y.  MerriU,  3  0.  L.  A.  284 ;  Re  AbboU  and  Meteal/,  20  O.  R.  299 ; 
Be  Mufflt  and  MulvihiU,  8  O.  W.  R.  347. 

(»)  B.  S.  O.  (1897),  c.  126;  Schedule  B,  clauae  14. 


^ 


F^ !'  ^'^sim^mr^  w.w-' 


This  change  was  properly  made  su.  f., 

of  themortgageeLThe'pClLoTr^"^"""^*^^^^ 
and  to  assign  or  dischaX^fhe  TT        "^"'^^  *^«  "»°°ey 
"mortgage  made  in  f.^TouLT^  '''*^'^-     ^«^  « 
n>ent.  contained  a  power  of  sal  T^'"""^^  '  °^"^*S«  »«'"e- 
by  an  assignee  of  Le  1  L  !^  '^^''^  '^  ''^«"'  ^^^  -' 
^th  the  Short  Forms  let   and  'r    ^"'  °°*  '"  ^'^'^^^Y 
resignation  of  the  trustees  a^^si"!  ?'  '"'"°*°^  "««  o°  the 
i°  their  place,  it  was  held  lafthe     '  ""  '"^^  ^^P^^^^^^ 
place  of  the  former  trustee    aL.    u     *'"'*^  «^*^  '-  the 
Bale,  not  as  assignee  of  estate  but       .  '''''"'  *^«  ^'^^^  ^^ 
the  deed  creating  the  t^  U^)  '  WH     T"^'  ^  *"-^  ^Y 
a  mortgage  is  made  to  more  LLZl''"      ""  ^''  "^"^^  (^^^^) 
shares,  the  mortgage  mZe^^ZTT' '''""''y  ^-^ -ot  in 
belonging  to  th.  mortga^ron  a  •      .  '"'"''^  *«  ^«  '"""ey 
trary  intention  is  expr^^  2elZ     ''°°"°*  '^"^^^^  ^  °«- 
or  survivo.3  of  the  mTr  1^  1?^^  '       -vivor 

By  s.  26  of  the  Act  res2Z  M  7"°'''  '^'  ^^"^^  ^^  «-!«• 
the  person  exercising  the^'oftS"  H^'  "^^^  ^'^"^  ^^)' 
powered  to  convey  the  pro^rtv  to  f  '^T ''^  °°°^«"^  «  em- 
and  interest  therein  JZ^^ Z"  ""^^'^  '''  ^^  ''^^  ««*^te 
had  power  to  dispose  of  ^Jtrf  "'°  ""*^^  '^«  ^^^ai^e 
provisions  of  the  Act  respecting  h-n  T""^"^"^  ^  '  ^"^^^^i"  the 
authorize  an  applicatioXtl  '  ''*  sufficiently  wide  to 

to  seU  under  th!  j^l^^o  ^^(.7^^  "^  ''^  ^^""  ^°^  ^-- 
n  A.  C.  639.  and  9  S.  C  E  637  •  Z  . ""'  ^^  <^^'^)' 
^9utti,  Case  and  Trust  and  ZoZr  ^""'''"  ^^"^  ^n^n^/t 
Pointed  out  that  s.  23  ^f^Te  bT^" '''^^'^"'"  ^^^^  ^^ -« 
«•  S.  O.  (1897).  c.  133.  dL  of  rlj^r'  '^'^^^^^  ^^^' 
closure,  which  is  an  act  on  forT/^^  '°  *''^°°  ^°'  ^o'*' 
the  recovery  of  moner^JS  ut'TT  ''''^''  ^'^  °«^  f- 

;^  the  Kew  BrunswirriS  A^^^rrr'r^*^^" 

(OB.  8.  0.(1897},  0.121,  ,.11 

(»)  B.  8.  O.  (189770.72?    5  ^'  ''  '^'-  '^• 
(y)B.  8.  0.(1897).  0.121 
(')  B.  8.  O.  (1897),  o.  4 
(")  (1862),  20  Ont.  App.  66 


^^'^.^m^c^'m'Vt 
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corresponds  with  our  s.  22,  and  not  tho  one  which  corresponds 
to  onr  s.  23.  In  the  Law  Quarterly  Review,  vol.  7,  p.  63,  Mr. 
Thomas  Millidge  contributes  a  learned  article  questioning  the 
soundness  of  the  decision  of  the  Judicial  Committee,  and  that 
it  was  in  conflict  with  the  decision  of  the  Court  of  Appeal  in 
NewlmUd  v.  Smith,  33  Ch.  D.  127.  Section  23  enacts  that 
"  no  action  or  other  proceeding  shall  be  brought,"  and  it  appears 
clear  that  its  provisions  extend  not  only  to  an  action  for  sale 
but  also  to  proceeding  under  the  power  of  sale,  and  see  Neil  v. 
Almond  (6).  Where  the  mortgage  provided  that  the  mortgagees 
on  default  of  payment  lor  three  months  could  sell  without 
notice  but  that  the  mortgagors  should  have  one  month's  notice 
of  sale  it  was  held  that  notice  of  sale  may  be  concurrent  with 
default,  but  that  the  mortgagees  were  not  bound  to  wait  until 
default  had  been  ma^e  for  three  months  before  serving  the 
notice  (c).  Where  the  notice  is  served  under  the  Act  respect- 
ing Mortgages  of  Eeal  Estate  it  may  be  given  at  any  time 
after  default  in  payment  (i).  The  intention  to  sell  should 
be  distinctly  stated  in  the  notice  and  the  mode  of  giving  a 
notice  prescribed  by  the  power  of  sale  which  should  be  strictly 
observed,  Bartlett  v.  Jull  (e).  The  power  of  sale  in  the  Short 
Forms  Act  proAddes  for  sale  after  giving  notice  to  the  mortgagor, 
his  heirs,  or  assignees  (/).  Where  the  wife  of  the  mortgagor 
joins  in  the  mortgage  for  the  purpose  of  barring  her  dower  she 
has  such  an  interest  in  the  proceeds  of  the  sale  as  to  entitle  her 
to  notice  of  intention  to  sell,  Dower  Act  {g).  The  Devolution  of 
Estates  Act  (A)  provides  that  where  the  real  estate  of  a  deceased 
person  vests  in  the  personal  representatives  under  the  Act,  such 
personal  representatives  while  the  real  estate  remains  in  them 
shall  be  deemed  to  be  the  heirs,  s.  10.  The  Beal  Estate 
remains  vested  in  the  personal    representatives  for    twelve 


(6)  (1897),  29  O.  B.  63. 

(e)  Grant  t.  Canada  Life  Aituranee  Co.  (1881),  29  Or.  256.     Bat   see 
09>bon*  r.  M'Dougall  (1879),  26  6r.  214. 
(d)  B.  8.  O.  (1897),  0. 121,  8.  20  (1). 
(«)  (1880X  28  Gr.  140. 

(/)  B.  S.  O.  (1897X  0. 126,  Schedule  B.clauae  14. 
(g)  B.  8.  O.  (1897X  c.  164,  as.  7  &  8. 
<;.)  B.  S.  O.  (1897),  c.  127. 
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the  n>.I  «a.e  „„,  ^1,  ^^'^^  ^T""  "'f"  «" 
the  morti«sor  a   13    .„/         7     ,""  '«""  '>'  *>''««  of 

entitled  to  notice  r*^    TT,«  .i     .1        ^    ^  ''^  redemption  is 

hews  »a,led  to  eaf„„e  .  tCfer  „Mh  "'"°"°''  "'""''^ 
The  to.  mortgagee  with  o.frTZj[,'t,  '°'°™'  '"  •"°'- 
without  notice  to  the  oUiMiff     "T,™  *"  "SMmeut  sold 

««W  to  notic  «;thtr». rt*'  "7  t^ ""  ™ 
lands  makes  a  leMn  An/i  a„K  ,  ^^  ^''^  "^"^er  of 

is  in  the  poeitioo^  X^r^i'^^^''"^'  ""  "'^ 
take,  the  ,.„d  ^y,.  TthJ  W  TI™  "j  '"'^  "^ 
making  the  mortgam  le„e.  ,Z  ,  j  .  ,  mortgagor  after 
of  the  equity  of  ^dfLZr  ,  •  *'  '"^  "  »  P""""*' 
and  i,  eLtfed  ItSTsatr  "'  "  '""'"^  '°  "^'»- 

wfer  «;»lh.t  no  proir  or  mffi      ?  '  "f""  ""  S""""^' 

of  ealehaving  heen'^Cd    ;?:  rrhlT^  '""'^ 
Clement,  JJ   that  it  w«»  «      u      '  '''  P^""  ^'"^C  and 

notice  thatt  ^^  ZZ^Ti     Z-""  I''  """^^^  ^^  ^"^'^ 
mortgagee  or  tht^  it  Z  ^     ''°*'''  ^^  '^^  ^^^^^  «^  'be 

plaint  lomp       dT:  iS:^'"  'Tf  "^^^  "^"^  ^  ^^« 
own  name ;  nor  was  such  n  T.'^  ^^  '^'  '^^^^  ^  ^^^ 

statement  i'n  suc^TeTterlTl'r'^^T'  '^  —  «f  * 
certain  document  •  the  o^v  '  ^      '^"^  ""'"'^  *°  ''^n  a 

(0  B.  8.  M.  (1902),  0.  48. 

o. b'^s^'^'  '■  "'«-  <'««).  8  G.  sec;  ««^,.  ..  ^^,„„  ^.3^^  ^., 

a-JuS),  5  E.  L.  k.  172.  ^       ■-*■  "  ^^  •  ^-  ^  "7 .  Jf  fiTewie  v.  JU'LeoU 
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accompanying  it  informod  the  plaintiff  "I  propose  to  sell  as 
soon  as  possible ; "  nor  was  such  notice  T7aired  or  abandoned 
by  the  mortgagee  having  served  a  fresh  notice  of  exercising 
power  of  sale  some  two  years  subsequently  (m).  On  the 
mortgagee  paying  into  Court  the  whole  surplus  less  the  costs 
of  his  appearance  and  application,  his  name  was  struck  out  of 
the  suit  (n). 

Execution  creditors  of  the  mortgagor  are  also  entitled  to 
notice  (o).  A  surety  for  part  of  the  mortgage  debt  is  entitled 
to  notice  (p). 

By  E.  S.  0,  (1897),  c.  126,  schedule  B.  (14)  notice  is 
required  to  be  given  to  the  mortgagor,  his  heirs,  or  assigns, 
either  personally  or  at  his  or  their  usual  or  last  place  of 
residence,  and  see  Donahue  v.  Whitty{q). 

Mortgagees  of  land,  the  mortgage  being  in  default,  made  an 
agreement  for  sale  to  C,  who  paid  nothing,  but  entered  into 
possession  and  made  improvements  and  in  order  to  do  so 
borrowed  money  from  N.  and  assigned  to  N.  his  agreement  from 
the  mortgagees.  The  agreement  and  the  assignment  were 
registered.  The  mortgagees  found  another  purchaser  and  paid 
N.  a  sum  of  money  for  a  release  of  his  claim.  Held,  that  upon  an 
accounting  by  the  mortgagees  at  the  suit  of  the  mortgagors,  on 
the  basis  of  the  second  sale,  the  mortgagees  were  entitled  to 
credit  for  the  money  paid  to  N. 

Held  also  that  they  were  entitled  to  credit  for  a  small  sum 
paid  to  their  solicitor  for  negotiating  the  second  sale — a  service 
which  comes  within  the  scope  of  the  professional  duties  and 
employment  of  a  solictor  (r). 

A  part  owner  of  a  farm  joined  in  promissory  notes  as  surety 
for  the  purchaser  of  a  machine  and  also  gave  a  lien  on  his  share 
of  the  land  as  further  security.  Subseq'  "ntly  his  interest 
passed  to  his  co-owner,  of  whom  the  plaintiffs  were  execution 


(m)  Lockhart  t.  YorMiire  Guarantee  and  8eeuritie$  Corporation  (1909),  14 
B.  C.  R.  28 ;  PtnkeUtein  v.  Loehe  (1907),  6  W.  L.  R.  173. 
(n)  Boyne  v.  Bdbineon,  25  Ooc.  N.  75 ;  3  N.  B.  Eq.  57. 
(o)  Re  Abbott  and  Medealf  (1891),  20  O.  R.  299. 
(p)  Martin  v.  Hall  (1878),  25  Gr.  471. 
iq)  (1882),  2  O.  R.  424. 
(r)  Lauie*  etUexv.  Toronto  General  TrmU  Vorparation  (1901),  8  O.  L.  B.  522. 
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lien  .ften™^.  Ld  unTfTh.  °  '"^  f""  ■»  "« 

proo«U  paid  Off  Z  Man  and  I'^T  °'  "'''■  '""'  '""  ^  "« 
by  .ham  to  an  axaou  I  ^^i^  "f  "^  ''»'8"=<'  '»  1894 
who  held  then,  tCl  1898  anTa '  ^'"°"  '"  ""  f'^"'"''. 
>»a«lt  a.  the  maker  h  JL  °^  °°  ""»  """«»  w"""""' 

had  become  mvabia   tC  '    '^  "'"*  """«  "■«  »<"« 

U«n  of  the  P«^'oa  etairdXi'o'Tlb  t-  '"''^'""^ 
when  they  had  not  mUnrJ  ■»  ""^haixe of  the  ben  ata  time 

-cnrit,  only,  and  I.  the  de  ^dl^u  1  ^  h^"'  '^™°,"  ° 
note,  for  the  oxeontion  omUtoJ t°ltv  1        T"^  "" 

.T^^-rtTe-r/'^'^----""^^^ 

Toronto  th«  !  '""'y  '^'  defendants  received  at 

that  the  plaintiflp  was  onf;fi^  *  ■/.  ^''©"o"^.     -neia, 

^^^hadnotZdrtSirtrrnrti:: 

«t:etioty:en':(r  "  "'^""°'^°"  "=  ''*"^"-» 
In  an  *=tion  b™„gbt  by  the  purchaser  on  a  contract  tor  the 
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sale  and  purchase  of  land,  there  was  a  decree  for  specific  per- 
formance and  a  reference  as  to  title,  upon  which  it  appeared 
that  the  vendor  was  professing  to  sell  under  the  power  of  sale 
contained  in  a  mortgage.  The  notice  of  sale  was  addressed  to 
the  mortgagor  then  resident  abroad,  G.  A.  M.  (as  his  agent), 
E  M.  and  W.  M.,  J.  M.  and  J.  A,  and  said  "  I,  C.  W.,  hereby  give 
you  notice,"  etc.  It  was  dated  and  signed  by  the  solicitor  for 
the  mortgagee.  Held,  that  on  its  face  it  was  a  sufficient  notice. 
It  was  shown  that  G.  A.  M.  was  acting  generally  as  agent  of 
the  mortgagor  in  respect  of  the  mortgaged  lands  and  other 
matters.  The  agent  accepted  service  for  the  mortgagor  and 
forwarded  the  notice  to  the  mortgagor,  who  received  it  in  due 
course.  Held,  that  the  service  was  effective.  J.  M.  and  J.  A. 
were  subsequent  mortgagees,  who  had  assigned  their  mortgages 
to  G.  A.  M.,  who  accepted  service  of  the  notice  for  them,  saying 
in  his  acceptance  that  'he  was  the  assignee  of  their  mortgages. 
The  assignment  to  him  was  not  registered.  Held,  that  J.  M.  and 
J.  A.  were  not  entitled  to  notice. 

The  notice  was  not  served  upon  E.  M.  and  W.  M.,  but  the 
evidence  showed  that  their  mortgage  was  paid  and  satisfied. 
Held,  that  they  were  not  entitled  to  notice.  Held,  also,  that 
the  notice  was  a  good  notice  to  G.  A.  M.  in  respect  of  all 
claim,  which  he  might  have  or  profess  to  have  in  the  matter  (m). 

A  notice  of  sale  may  be  registered  in  the  Eegistry  Office  (x). 

From  and  after  the  first  day  of  January,  1900,  no  instrument 
which  purports  to  be  a  conveyance  of  lands  after  notice  and 
under  power  of  sale  contained  in  a  mortgage  shall  be  registered 
until  the  notice  shall  have  been  registered  in  the  Eegistry 
Division  in  which  the  lands  are  situated  pursuant  to  this 
section  {y). 

This  sub-section  does  not  apply  to  any  conveyance  of  lands 
purporting  to  have  been  made  before  or  in  pursuance  of  any 
sale  effected  before  the  first  day  of  January,  1900  (z). 

Sections  31  and  32,  E.  S.  0.  (1897),  c.  121,  provides  for  a 

(tt)  Fenieiek  v.  Whittoam  (1901X  1  O.  L.  B.  24. 

(a)  R.  8.  O.  (1897),  c.  121,  ib.  23,  24;  R.  8.  O.  (1897X  o.  136,  s.  72. 

(y)  62  Vict.  ch.  16,  a.  6,  aub-*.  5. 

(»)  ffi  Vict  0.  19.  9.  8. 


SALE  AT  UNDEBVALUE  ,Qoj^ 

without  „y  „„u«T^  T  °  ""?'  °'  "'^  ^  •'»""<«'''« 

:££:^^="~c:-:rt:- 

aU^Uo.  wMch  the,  we.  Wuna  to^  at  thTt;  wl' 

vd„e  M  would  ju,tify  the  iaterfeie-oe  of  the  Court     tI 

P«-oh«r  havmg  .  bindi.^  agieemeut  which  would  1^  i^ 
J  mor^r  now  let  i„  to  redeeo..    Purohu,er  h«l  uot  v^ 
«eemd  h«  tranater.    Held,  that  the  «le  is  complete  under 
the  .g^ment,  and  in  the  abeenoe  of  acme  spedal  ci^u^Zcc 
the  mortgagor  wm  not  now  be  aUowed  to  Jeem  (a) 

The  unphed  power  of  Sale  given  by  the  Act  .^peeting 

(d)B.  8.  0.(1897),  0.121,8.  18. 
?n^^^  ''■  ^'•""'"»*«'»  (J892).  23  O.  R.  153. 
548  24  0.Tr  Iga^JJiTT'  ^'"  "'"*  ^"^'^  C"-  a89«).  27  O.  B 

'2  Man.  R.  60;  Ca.jri^l^r^^^f^':;;^^,'^^^^.^  *^^  (^«'«>' 
(9)  SaUman  v.  .WCW/,  12  w.  L.  B  l1«.    ^'^'^""""*  *•  •^'*^'  P"<  !'•  502»i. 
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Mortgages  of  Real  Estate  (A)  does  not  authorize  the  sale  of 
timber  without  the  land  (t). 

The  mortgagee  is  liable  for  the  full  value  if  the  property  is 
sold  at  less  than  its  value  through  want  of  care  (k). 

The  mortgagee  proceeding  under  the  power  of  sals  given  in 
the  Short  Forms  Act(/)  may,  if  the  equity  is  worth  very 
little,  exchange  for  other  land  instead  of  selling  for  money  (m), 
but  the  rule  is  that  a  power  of  sale  cannot  be  properly  exercised 
by  the  mortgagee  accepting  other  property  in  exchange  (n). 

A  mortgagee  cannot  sell  to  himself  and  a  sale  so  made  will 
be  set  aside  (o). 

If  an  irregular  or  Improper  sale  is  made  by  the  mortgagee, 
the  mortgagor  has  his  remedy  by  way  of  an  action  for  damages  (j^). 

B.  purchased  a  mortgage  of  land  from  the  mortgagee  and, 
caused  it  to  be  assigned  to  his  nominee  who,  by  Il.'s  direction, 
took  proceedings  undei^  the  power  of  sale  and  sold  and  conveyed 
to  H.,  another  nominee  of  B.,  who  then  induced  three  other 
persons  to  join  him  in  a  purchase  of  the  land  at  a  large  profit, 
concealing  from  them  the  fact  that  he  was  himself  the  real 
vendor.  These  co-purchasers  paid  three-fourths  of  the  price  at 
which  the  land  was  sold  to  them,  and  the  land  was  conveyed  to 
them  and  E.  by  H.  and  the  conveyance  registered,  they  not  sus- 
pecting that  the  transaction  was  otherwise  than  as  represented 
by  B.,  and  as  on  the  face  of  the  document  it  appeared  to  be. 

In  an  action  by  the  mortgagor  to  set  aside  the  conveyances 
and  for  redemption,  it  was  conceded  that  the  sale  to  H.  under 
the  power  was  inoperative. 

Held,  that  the  three  associates  of  B.  were  purchasers  for 


(*)  R.  8.  O,  (1897),  c.  121.  b.  18. 

(0  BUwart  v.  Itowtom  (1892),  22  O.  R.  533 ;  but  tbe  mortgagee  may,  under 
his  power  of  entry,  make  the  beat  proviaion  he  can  for  hia  own  lafety  even  to 
the  cntting  down  of  treea  subject  to  an  accoont;  Brethuur  v.  Brooke  (1893),  23 
O.  B.  658,  21  O.  A.  R.  144. 

(h)  lUnnie  v.  Bloek  (1896),  26  S.  C.  R.  356. 

(0  B.  8. 0.  (1897),  c.  126,  Schedule  B  (14). 

(m)  Smith  V.  Spean  (1892),  22  O.  R.  286. 

(n)  Smith  v.  Spear  (1893),  22  O.  R.  286,  explained  and  diatingnished ; 
Wintert  v.  M'Kinitry  (1902),  14  M.  L.  B.  297 ;  22  Occ.  N.  213;  23  Occ.  N.  54. 

(o)  MUehelly.  Kinnear  (1897),  33  C.  L.  J.  547;  EttiBT.  DtUdbough  (1869), 
15  Gr.  683. 

(p)  CamjMl  V.  Imperial  Loan  Co.  (19(K),  IS  M.  L.  B.  Hi :  8  W.  L.  E.  502. 
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PER80N8  WHO  MAY  NOT  PUBCUA8E  o02«» 

value  without  notice,  and  having  ™gi»teru.l  their  conveyance 
we«  not  affected  by  the  equity  of  the  mortgagor  to  JL2 
he  conveyance  to  H..  nor  by  tho  knowledgoThicl  Thadtf 
the  mortgagor's  rights,  nor  by  the  knowledge  whkhthel 
aluo'rRlt  "'"i:'^"^^^^  ^^-ing  act.rfor  t^t/wh 

r^L'-bi^X^/rrrat:^ 

i,^  „  .    .  "^  "^*""'  "P<"»  th«  uiortaaifor    and 

he  was  commm.ng  a  fraud  upon  his  associates  in  the  pur^h^e 
by  representing  that  a  stinger  wa,  tho  vendor  and  th^t  tZ 
pnce  was  four  times  as  much  a.  he  had  himself  pa  d  and 
therefore  notice  to  his  associates  could  not  be  i.nputL  of'  that 
which  was   within    the   knowledge  of   K    an..    M  • 

and  which   it  «,»-   fk  •     •  °"    ^""^   sohcitor 

that    K,  ?         '  '''''"^''  '"  conceal  (^).     Hold  aUo 

Held  ,  Z  "  "'™  ''''''''^  ^"  '^''^^■^  "^g-i^^t  K.(.) 
Held  also.  that,  as  an  undivided  one-fourth  of  the  mort- 
gaged premises  remained  vested  in  R.  tho  plaintiffs  we^ 

not  be  in  a  position  to  reconvey  the  other  undivided  three- 
quarter.,  he  must  make  compensation  to  them  for  the  va"e 

The  soUcitor  for  the  mortgagee  cannot  purchase  (I) 
A  subsequent  mortgagee  may  purehasc  under  a  sale  by  a 
pnor  mortg^(u).  and  he  does  not  thereby  lose  his  right  to 
proceed  on  his  own  mortgage  against  the  mortgagor  (or) 

The  mortgagor  cannot  by  purchasing  under  the  power  of 
sale  exercised  by  the  first  mortgagee  set  up  the  purchase 
against  a  second  mortgage  made  by  himself.  V.  having  mort- 
gaged certain  lands  to  G..  subsequently  sold  his  equity  of 
redemption  m  a  portion  of  the  lands  to  B..  from  whom  he  took 
a  mortgage  which  he  assigned  to  the  plaintiff.  G.  subsequently 
sold  the  whole  of  the  lands  under  a  power  of  sale  in  hi 

(q)  Cameron  v.  HutehUon  (1860).  16  Or.  S2(;  applied, 
(r)  fV,«W,  y  Harper  (1880).  11  8.  C.  R.  639  followed. 
(mixT^r'  ^'"f-,i^^^l' ^  ^-  ^-  ^-  '^  =  »"«»  •*«  Fink,laein  r.  Loch,  (Man  1 

(»)  Watkin,  V.  M^Kdlar  (1859),  7  Gr.  584. 

(:-)  S^on  V.  Te^en  (1883),  3  O.  K.  126.  per  Armour.  J.,  at  p.  133. 
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mortgage,  and  B.  bM«me  the  purchaser.  Held,  that  B.'a 
parcbaae  under  the  power  of  sale  in  the  flrat  mortgage  did 
not  cut  out  but  enured  to  the  l>enetit  of  V.  the  second  tuort* 
gage«(y). 

A  mortgagee  may  under  hia  power  of  tale  give  time  to  the 
purchaser  («). 

The  mortgagee  having  sold  under  the  power  of  sale  must 
complete  the  sale.  He  may  not  abandon  the  sale  and  proceed 
on  his  other  remedies  (a). 

A  deed  under  power  of  sale  sliould  recite  the  power,  the 
default,  and  the  intention  to  sell  and  the  notice  (6). 

When  a  sale  is  made  by  an  agent  under  a  power  of  attorney, 
and  the  agent  took  a  promissory  note  for  part  of  the  purchase 
price  and  appropriated  the  proceeds,  it  was  held  that  the  power 
of  attorney  did  not  authorize  a  sale  upon  credit  and  the  sale 
was  invalid  [e). 

A  purchaser  under  a  power  of  sale  which  is  made  in  an 
irregular  manner  and  afterwards  set  aside  is  entitled  to  com- 
pensation for  improvements  made  in  the  belief  that  he  has 
obtained  a  legal  title  (d). 

In  order  to  set  aside  a  sale  for  inadequacy  of  consideration 
the  price  paid  must  be  so  small  as  to  raise  a  presumption  of 
fraud  (e). 

The  mortgagee  exercising  the  power  of  sale  under  the  Short 
Forms  Act  is  a  trustee  for  the  mortgagor  of  the  proceeds  and 
must  account  to  him  for  any  surplus  after  payment  of  the 
principal,  interest,  and  costs  (/). 

(y)  Boa  T.  Bridtman  (1873).  6  P.  R.  234. 

(0  B«aUy  r.  aOmmor  (1881),  5  O.  R.  781. 

(a)  PatUrtott  r.  Tanner  (1892),  22  O.  R.  364. 

(6)  K^p  T.  Imptrial  Loan  and  Intentment  Co.  (1884),  11  O.  A.  R.  520;  11 
8.  C.  R.  .516;  and  Cha^flM  r.  Cunningham  (1892^,  23  O.  R.  158. 

(a)  Bodburn  t.  tiieinntg  (1889),  16  8.  0.  R.  207. 

(d)  Carroll  v.  BoberUon  (1868).  15  Or.  173;  »Laren  r.  Feaier  (1870),  17 
Or.  567 ;  and  the  Act  liMpeoting  the  Law  and  Traurfer  of  Property,  U.  8.  O. 
(1897),  0.119.1.  30. 

(«)  ChalJMd  T.  Cunningham  (1892),  23  O.  R.  158;  Latch  y.  Furlong  (1866), 
12  Or.  8U3;  and  Jodgment  of  Street,  J.,  tb.  at  p.  166. 

(/)  R.  8.  O.  (1897),  0.  126,  Schedule  B  (14).  and  R.  8.  O.  (1897),  o.  121.  i. 
25;  Biildiek  v.  Tradtn'  Bank  (1892),  22  0.  R  449;  Oih»  v.  The  Hamilton 
Provident  and  Loan  Society  (1895),  10  Man.  R.  567;  Biggi  v.  Freehold  Loin,  and 
Inccttmeat  Company  (iSliO),  20  O.  A.  R.  232. 


•*!.«  ro«  rA»B  AMD  .Mon  ^j. 

a»  »cUoi.  for  n«l.mi..i„r  ,  .  "T*"  °'  '"'•'°"  W.  bat  in 

m^  en  o„irci.r2  ,i:.T™  '"r""^  "•°  »"•  ■"''«• 

/  ^®*'^  ""^aw  of  interest  (A) 

Court  (Ar).  ^  P*y  ^"6  same  into 

change  instead  of  making  a  ,aleTl  T^"'''^  '°  •^*- 

a  case  where  it  i.  dear  that  M  ^^'  ""'''"  ^'^"^  '" 

redempUon  (/).  "'''"  "  "°  ^*'"«  '"  ^'-  ««l"ity  of 

The  mortgagee  omitted  to  adverti»«  fK»  „ 
in  any  local  paper  and  thl     ,    ®'*"®  *^«  Mortgaged  property 

that  the  p.i.:t;^rir«:dT;h:  iti'^-"  n^^r« 

mortgagee  (».).  ^      ®  negligence  of  the 

If  tlie  mortgagee  has  sold  the  mortgaged  property  ,,n.l„   .  • 
power  of  sale,  partly  for  cash  and  paSfy  foH^dltbv  t  I 
a  mortgage,  he  must,  as  regards  thforf^Jn  i  ^  ^^°° 

the  mortgage  as  cash    uidTT      ,,  ^,       "mortgagor,  treat 

value,  the^ortgag^marbn-  g'^;^^^^^^^^  t^^r  ^'^"  ^^^  ^^- 
recover  the  surplus  i.  the  hands  of  Ihelr^^^^^^^^^^  ? 

a  case  the  mortgagor  should  before  action  makeT.lelnJ  / 
account,  otherwise  he  may  be  disal  W^  u  "^  ^"'' *° 

if  he  makes  charges  wW  h  he  S  J     ,       '"'''  "^^^^"^ 
to)  R  8  substantiate  (o).    Such 

Or    173  Ji?,^rii:-r2  a8V8^?b'"r'A^^  :;.  **^-  a8««).  '5 
(1886),  11  O.  B.  187.  ^        •  -^  "■  278;  itf'/A>na/i  r.  .V'A>„aW 

(J)  M'Mickingr.  Gibbon,  (1897).  24  O.  A.  R.  580 
£  RTA'n^^"  ^''^>'  ^  O-  R.  152.  • 

(.0  «mi(A«  V.  Bp«ar$  (1893).  22  O    R    98fi  i  •     , 

»<»<.«  y.Jf./r;„rt^     -^W  14  Man  LB  S;      ''  '""'  di'tingnUhe,] ; 

(o)  Aa«|,  V.  O'Connor  (1884).  5  Ont.  731." 


-  ?r  »*.CMiltllLia^lTmi^^' .  S-Ta»itfai-T«  ^^f- 
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CANADIAN  NOTES 


an  action  may  be  brought  in  the  County  Court  if  the  balance 
claimed  is  within  ita  jurisdiction  (p). 

As  to  exercise  of  power  of  sale  by  reason  of  interest  overdue 
and  action  to  restrain  proceedings,  see  Martin  v.  Hopkins 
(1909),  13  O.  W.  R.  965. 

In  Saskakchewan  time  means  mountain  standard  time. 
Great  West  life  v.  ffUl  (1909),  2  Saak.  L.  E.  158. 

In  Fox  V.  Hunter  (1910),  12  W.  L.  R.  87,  a  sale  under 
direction  of  the  Court  was  upheld. 


(p)  Beddiek  t.  Traderi'  Bank  of  Canada  (1892),  22  Ont.  449. 
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OK   RIGHTS   AND   REMEDIES   OF   THE   CREDITOR.      [PART  I 

PARAORA 

Right  of  mortgagee  by  deposit  of  title  deeds jgo^ 

Right  of  equitable  tnortgagee  hy  agreement \qqi 

Othe"  instances  where  sale  is  the  appropriate  remedy            100( 

Sale  instead  of  foreclosure  where  mortgagor  is  an  infant                             . .  IQO' 
Where  mortgagor  becomes  interested  in  security  in  fiduciary  position  sale  is 

P^^P^        100« 

Jfortgagees  of  public  undertakings  cannot  have  either  foreclosure  or  sale    ..  lOOJ 

No  foreclosure  against  Crown jq^ 

Security  by  way  of  trust  for  sale  gives  no  right  to  foreclosure                      ..  1011 

Registered  chargee  under  Land  Transfer  Acts  may  enforce  foreclosure  or  sale  101 2 


980.  Upon  non-payment  of  the  debt  when  due  (and  where  i 
date  is  fixed,  after  reasonable  notice  (a) ),  and  notwithstanding  thi 
there  may  be  a  power  of  sale  in  the  mortgage  (6),  the  creditor  ma 
commence  an  action  in  the  Chancery  Division  (which  can  now,  i 
simple  cases,  be  done  by  originating  summons)  (98d),  askii 
that  the  equity  of  redemption  of  the  debtor  and  all  persons  claimir 
through  him  (including  puisne  incumbrancers),  may  be  barred,  f 
as  to  vest  the  mortgaged  property  absolutely  in  the  mortgage 
Such  an  action  is  called  "  a  foreclosure  action,"  and  the  relief  sougl 
"  foreclosure,"  and  if  the  relief  be  granted,  the  mortgage  is  said  t 
be  "  foreclosed." 

981.  Unhke  the  remedy  by  sale  (which  can  be  conferred  by  th 
instrument  creating  the  mortgage)  there  can  be  no  foreclosui 
except  by  judicial  decree  in  an  action  to  which  the  mortgagor  mus 
be  a  defendant,  however  remote  his  chance  of  redeeming  ma 
be  (c).  And,  except  by  consent,  it  will  not  be  granted  until  a 
account  is  taken  of  what  is  owing  on  the  mortgage  for  principa 
interest  and  costs  of  the  action  (d),  and  until  default  is  made  k 
a  certain  period,  after  the  balance  on  such  account  has  been  ascei 
tained.  Any  special  matter  affecting  the  account  (such  as  a  valua 
tion  of  the  security  in  bankruptcy),  ought  to  be  pleaded  and  noticei 
in  the  judgment  (e). 

982.  The  usual  period  allowed  for  redemption  after  the  accoun 
has  been  taken  is  six  months ;  but  where  the  action  is  not  mere! 
against  the  mortgagor,  but  also  against  subsequent  incumbrancen 
and  the  subsequent  incumbrancers  appear  and  ask  for  successiv 
periods  of  redemption  and  there  is  no  question  of  priorit>  betwcei 
them  (but  not  otherwise  (/ )),  they  will  be  allowed  such  successiv i 

(o)  Fitzgerald's  Trustee  v.  MeUerah,  [1802]  1  Ch.  385. 

(6)  Wayne  v.  IJaiiham,  9  Hare,  02 ;  //u/Z-in  v.  Sealu,  27  L.  J.  Ch.  263. 

(e)  Moore  v.  Morton  (1880),  W.  N.  196. 

(d)  If  the  mortgagee  claims  costs,  charges,  and  expenses  beyond  his  costs  o 
action,  ho  must  make  out  a  special  case  for  them  at  the  hearinis :  Bolimibrokf  i 
Hinde,  25  Ch.  D.  795. 

(e)  Sanguinetti  v.  Stuckey's  Bank  (No.  2),  [1896]  1  Ch.  502. 

(/)  flaHlflt  V,  Rees.  L.  R.  12  Kq.  395  :  OftiFrrd  Crrdii,  i-U-.,  Cn.  r.  OU-'-j,  22  ('h  l! 
549  ;  Mutual  Life  Assurance  Society  v.  Langley,  2i»  Ch.  D.  680 ;  Dobi'e  v." Jfan/fy, 
28  Ch.  D.  664  ;  bmith  v.  Olding,  25  Ch.  D.  4(i2;  Piatt  v.  Mendel,  27  Ch.  D.  24ti: 
but  conf.  Leuis  v.  Abtdare Co.,  53  L.  J.  Ch.  741. 


--j^^s^i^t^^SSg.j> 
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gagee  can  only  exercise  his  power  of  ill    ?   redemption  a  mort- 

983.  On  the  dav  fixed  and  atH      ^^  "'  *''  ""^*  ^'^• 

certificate,  some  person  attends  ofbetrr'  "  *""  ''''''''' 
>f  the  prmcipal,  interest,  and  costs  „I  /  ,  'nortgagee,  and 
order  is  applied  for  on  "  motfon  o  1^  ,  "ount  T  '™'  "  ^"^' 
of  non-payment.  The  order  obtain^,!  1  ^^"^  °°  *°  ^^davit 
"order  absolute,"  and  (subLt  to  et^  *^.",'"«*»«°  i«  -^alled  an 
foreclosure  "(.).  hereinafter  feld":  'fT  ''  ^P^"'"^'  *^^' 
redemption,  and  gives  the  estate  to  th«  !  "  *^'  "^*^'*>-  «f 
beneficially.  It  is  immater  ir^t  tt """^^''^'^  "^^^°^"*^'>^  «"d 
behalf  of  the  mortgagee  toLT  P'''°"  ^^°  ««ends  on 

fumishedwithapoSa tton       -f  ''^'"'^'^'  °^  *^«  ^ebt  is  not 
on^behalf  of  the'mor:g:g:rr;ay  (^T  ""  "  '""'  '^^  '"'  ^"^"^'^ 

by^o^ert'f  tS(79Virit^^^^^^^  ^?  °^>^  ^«  f--J-ed 

contemporaneousi;  'S'  ^  Tt;!  e^'l196?^;t^  '"f"  "^^'« 
assumed  that  the  mortgagor  cannot  rplL^?^'  """^^  "''*  "^^ 
so  long  as  the  release  is  not  2T  ^'  "i""^-^  °f  redemption 

of  the  debt  (1384   139?).  '^«°*"^"«°*ly  on  the  non-payment 

986.  Foreclosure  is  a  remedv  of  th^ 
confined  to  mortgac.es  of  land     I^.r    the  mortgagee  which  is  not 
of  chattels  (0,  Tnd  c wt  ^^(17%^""'^^*^™''^*^'^^^^^ 
chattel  cannot,  however.  forecCfort  J      T'  ^^'^"''  ""^  « 
property,  and  not  a  legll  estarwhth  I  °" '^  "  '^P^^'"'  ^«"«' 

renewal  of  the  equity  to  redtr(„I         '"        "^'''  ''"'"'^  ''^ 

recfvLfpLtof^th^dtbTirr  exists  although  the  mortgagee  has 
987   tL     ,  Vr^°^^'^' ^^•^'^°*  been  fully  paid  (0) 

in  Ireland,  it  is  subs^Ll j  •'  rndTwiuT  "  '^"'"''^''  ^"'  '^'^«- 
•«a  ,  and  ,t  will  be  convemcnt  to  point  out 

(g)  Piatt  v.  Mendel  27  rh   n 

<»  tf.m>o„  V.  Hart.  2  Eq   C^  \lt"«  \^'"'''*'  f"*"^'  ^^'  ^^-  6«- 

;  ,  „  -  -  "  ■'*-*  •  ««^-^tw  V.  A,cwtt,,  11891]  W    V 

'  '"""'  '■  "-'•  »  «-■  -  ^  ™-  ..  ».^„.,  .,  B<....  „,. 
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Paragraphs   in  the  first  placethe  nature  and  incidents  of  the  form  of  suit  in  whicl 
887    980   Qjjg  Qj  other  of  these  remedies  is  decreed. 
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988.  The  mortgagee  may  commence  his  action  {p)  for  fore 
closure  or  sale  of  the  mortgaged  estate  without  taking  possession  (g) 
which  the  court  will  never  compel  him  to  do,  because  he  wouic 
become  liable  to  an  account.  But  if,  having  been  in  possession,  h( 
omit  to  state  the  fact  in  the  pleadings,  the  omission  may  affect  hi: 
right  to  costs  (r).  And  where  the  security  is  copyhold  he  may  su( 
without  taking  admittance  («).  He  is  not  allowed  to  debate  th( 
title  to  the  estate,  because  the  course  of  the  court  in  a  foreclosun 
suit  is  only  to  take  away  the  equity  of  redemption,  and  to  leave  th( 
plaintiff  to  such  remedy  as  he  has,  but  not  to  amend  it  (<). 

989.  By  Order  LV.  r.  5a,  a  simple  and  summary  procedure  ii 
allowed  in  simple  cases,  where  a  mortgagee  desires  an  order  fo 
foreclosure  or  sale  or  possession.  In  such  cases,  an  originatin; 
suTimons  may  be  issued  in  the  judge's  chambers,  upon  which  th( 
ordinary  order  may  be  made  for  the  asual  account,  and  on  defaul; 
for  foreclosure,  or  for  an  immediate  sale,  or  for  immediate  possession 
If,  however,  questions  of  priority  arise  (m),  or  if,  in  addition,  ai 
order  for  personal  payment  is  desired,  an  action  by  writ  is  es8ential(/) 

990.  In  that  case  a  prayer  for  personal  payment  may  be  com 
bined  with  an  alternative  prayer  for  foreclosure  (y),  and  an  actior 
for  foreclosure  is  not  an  action  for  the  recovery  of  land  which  prevents 
it  from  being  joined  with  an  action  for  another  cause  (z).  When 
a  plaintiff  asks  for  personal  payment  (and  therefore  has  to  proceed 
by  writ),  he  will  be  allowed  the  extra  costs  occasioned  by  sucli 
procedure,  even  although  he  does  not  get  a  personal  order  (m),  unless 
he  withdraws  his  claim,  in  which  case  (even  though  the  withdiawal 
is  necessitated  by  the  mortgagor's  bankruptcy)  he  will  only  be 
allowed  the  cost  of  a  summons  (a).  As  to  judgment  for  immediate 
payment,  see  ante  (806). 


(p)  Actions  for  the  foreclosure  and  redemption  of  mortgagee  are  assigned  to  the 
Chancery  Division  of  the  High  Court  of  Justice.    (Judicature  Act,  1873,  s.  34  (3).) 

(q)  Lord  Penrhyn  v.  Hughes,  6  Vea.  99. 

(r)  BinningUm  v.  Hurwood,  Turn.  &  Russ.  477. 

(«)  Sutton  V.  Stone,  2  Atk.  101. 

(()  Anon.,  2  Ch.  Ca.  244.  "  And  this,"  adds  the  reporter,  "  was  the  true  and 
ancient  course,  though  of  late  sometimes  the  contrary  hath  been  done."  (30  Car.  2.) 

(u)  lie  Giles,  Seal  and  Personal  Advance  Co.  v.  Michett,  43  Ch.  D.  391. 

(x)  Brooking  v.  Skewis,  58  L.  T.  73. 

iy)  Dymoiid  v.  Croft,  3  Ch.  D.  512.  As  to  form  of  order  in  such  case,  sec  HurJer 
V.  Myall,  28  Ch.  D.  181 ;  Farrer  v.  Lacy,  UaHland  <b  Co.,  31  Ch.  D.  42.  For  form 
where  debt  is  to  be  paid  by  instalments,  see  Greenough  v.  Littler,  15  Ch.  D.  03; 
and  where  mortgagee  is  in  receipt  of  rents,  see  Jtnner-Fust  v.  Needham,  31  Ch.  D. 
500,  and  32  Ch.  D.  682. 

(z)  Tawell  v.  Hlate  Co.,  3  »  h.  D.  B2y  ;  Rules  1SS3,  Order  XVIII. ;  but  see  Hoar  v. 
Loe,  W.  N.  (1884)  241. 

(a)  Barr  v.  Harding,  58  L.  T.  74. 
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nrst  sues  for  and  obtains  a  decree  absolute  for  foreclosure    ami 

be  ptecluded  from  punuing  hi.  per»nal  remedy  (6). 
992.  It  may  be  convenient  to  mention  at  this  nlace  th.t  i(  ,i 

.o .  d"rt  's^r^  inT^'^i' ""' """" " '«""™'™' 

cc  ui  loretiosure  (c).     In  the  case,  however,  of  an  ermitjihl^ 
n^rtgage,  the  disnussal  of  such  an  action  does  not  hi::  Setme 

998.  A  person  interested  in  part  only  of  a  sum  due  on  mortua-'e 
cannot  sue  for  foreclosure  on  a  corresponding  part  of  th^  Z2d)' 
as  remedy  ,s  to  make  the  other  mortgagees^?  they  rise  t  they 
may,  to  jom  ,n  his  suit,  defendants ;  upon  which"  an  account  will 
be  directed  of  what  is  due  to  the  plaintiff,  and  the  other  mort'gee 
and  on  pajonent  or  default,  re-conveyance  or  foreclosure  Xb^ 
decreed  in  the  usual  wav  (e)     AnrI  «« ,/  *i,      u        "^^'^^^f  win  oe 

S^^ent'  The  L?  l,""^^  r  ^'  ^''^'^^'^^^^^  '^'^^^  *!»«  others 
ST%  i  ^t  ^^^l^o^Id  be  made  defendants,  and  the  jud-^meut 
willbeforthebenefit  of  all(/).  "»=  juuement 

mo^'hv  ^^^r'^S^-^'.^^  "^^^^  ^y  *™«'«^'  authorized  to  raise 
money  by  mortgage,  it  is  not  necessary  for  the  mortgagee's  title 

trustees,  if  they  have  gtven  a  receipt ;  nor  that  it  was  duly  invested 

S  the  "^'''  *'^'  *'^  "°^«^  ^^  -*  --''  th'eirCds; 
where  the  mortgagee  was  no  party  to  the  mis-a-  lication.  And 
wh  re  the  ongmal  mortgagee  is  not  bound  to  inqu     ,  his  assi^ee 

^^ppSfn  (^^  -"''  '''  '''-'  -->  ^«  -^  ««-'      ^>-V  -ha 
995.  Sale  may  be  ordered  where  it  is  the  proper  ren.  <lv  (h) 

tlw  "  \"  T  "^^*  *"  ioTeclosure  ;  but  excpt  under  the 

tea?  a''"'?  :l  *''  ''"'^*  "^  ^^'^  ^^'^  ^«  -^de  of  I  mortgaged 
estate  as  against  the  mortgagee  with  a  paramount  title,  but  with 

S  SrS  V  sr\'  ^T^'  =   "'"'"^^  '■  ^«'«'-'  28  Beav.  34,. 
■^''"*««  V.  Shrewsbury,  L.  R.  lo  Ch.  250. 

.^rf)  Palner  v.  £aW  o/  CaW«,e.  1  Sim.  &  St.  423.    See  Semer  v.  Sto*.,.  4  W.  R. 
I^j  Daver.p.'.H  r.  James.  12  Jur.  827. 

L)  /^*    ^"  f"^*  ^""•■'Vfe^  ^ofci  Co..  11  Ch.  D.  121. 
to   iocfe  V.  Lonuu,.  6  De  G.  &  Sm.  326. 
(*)  Jenhn  v.  ifo«,,  6  De  Q.  &  Sm.  107 
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his  express  consent,  without  which  the  sale  can  only  be  subject 
his  mortgage  (t). 

The  course  is  to  decree  a  sale,  free  from  the  mortgagee's  securi 
if  he  concurs,  but  subject  to  it  if  he  does  not ;  and  if  he  be  a  par 
to  the  suit,  he  will  be  required  at  once  to  consent  or  to  refuse  (/ 

996.  In  Ireland  the  decree  in  a  foreclosure  suit  is  always  i 
sale  (/) ;  but  the  Irish  form  of  decree  does  not  differ  in  its  natu 
from  a  foreclosure  decree.  It  is  strictly  a  decree  against  the  esta 
and  is  made  in  the  same  form,  whether  the  security  affect  the  esta 
only,  or  reserve  a  personal  remedy  also  against  the  debtor  (»i). 

997.  The  power  of  sale  in  a  foreclosure  suit,  vested  in  the  Coi 
of  Chancery  by  15  &  16  Vict.  c.  86,  s.  48,  has  been  superseded  1 
the  provision  (not  extending  to  Ireland)  of  the  Conveyancing  Ai 
1881,  8.  23,  (repealing  s.  48  of  the  former  Act,)  that  in  any  acti 
brought  either  before  or  after  the  commencement  of  the  Ai 
whether  for  foreclosure  or  for  redemption,  or  for  sale,  or  for  t 
raisirg  and  payment  in  any  manner  of  mortgage  money,  the  cou 
on  t  3  request  oj  the  mortgagee  or  of  any  person  interested  either 
the  mortgage  money  or  in  the  right  of  redemption,  and  nottcithstandi 
the  dissent  of  any  other  person,  and  notwithstanding  that  the  moi 
gagee  or  any  person  so  interested  does  not  appear  in  the  action,  ai 
without  allowing  any  time  for  redemption  or  for  payment  of  ai 
mortgage  money,  may,  if  it  thinks  fit,  direct  a  sale  of  the  mortgaji 
property  on  such  terms  as  it  thinks  fit,  including,  if  it  thinks  fit,  t 
deposit  in  court  of  a  reasonable  sum  fixed  by  the  court  to  meet  t 
expenses  of  sale,  and  to  secure  performance  of  the  terms  (99{ 

But  in  an  action  brought  by  a  person  interested  in  the  right 
redemption  and  seeking  a  sale,  the  court  may,  on  the  application 
any  defendant,  direct  the  plaintiff  to  give  such  security  for  co.- 
as  the  court  thinks  fit,  and  may  give  the  conduct  of  the  sale  to  ai 
defendant,  and  may  give  such  directions  as  it  thinks  fit  respectii 
the  costs  of  the  defendants  or  any  of  them.  And  the  court  may. 
it  thinks  fit,  direct  any  such  sale  without  previously  determini 
the  priorities  of  incumbrancers. 

998.  The  statute,  like  that  which  preceded  it,  gives  no  ahsolii 
right  to  the  parties  to  require  a  sale,  but  a  power  to  the  court 
decree  it ;   but  it  differs  from  the  former  Act  by  omitting  from  t 
power  the  restrictive  words  "  instead  of  foreclosure."    Under 
the  order  for  sale  may  be  made  at  any  time  before  the  foreclosu 

(;■)  LangtoH  v.  Langton,  7  De  G.  M.  &  O.  30.  In  partition  suits,  where  onu 
the  o^vner8  is  in  possession  as  transferee  of  a  mortgage  of  the  entiretj ,  the  sale  v 
l>e  made  subject  to  his  security.  ( Waitt  v.  Bingley,  21  Ch.  D.  674 ;  Re  Hardiiiu 
Pragnell  v.  Batten,  13  Ch.  D.  360.) 

(ifc)  Wivkenden  v.  Jiapaon,  6  I)e  U.  M.  &  G.  210. 

(I)  Hutton  V.  Mayne,  3  Jo.  &  Lat.  586 :  and  the  Irish  Chanceiy  Reports,  pa^'i 

(m)  IVilaon  v.  Lndy  Dunsany,  18  Beav.  293 ;  so  in  Jamaica,  Gordon  v.  Uor'fi 
.->  Mod.  p.  C.  393. 


CHAP.  X.]  FORECLOSURE   OR   «ALE.    ETC. 

object  of  the  leUture t  ^tZ  ^Sv-'T  "'  ^*'^  ^^^^  ^^'• 
by  successive  redemptions,  and  the  cont^  "'*''"''.  "''^"''""'•^' 
cretion  in  applying  its  power,  wh  ch  i  ext  "'  '  -nMderable  dis- 
general  benefit  of  the  person  interlted  w T  T^-  "  ^''^  '"  '^'^ 
them.  Sales  have  been  refused  under  hJf"  '"^"'^'  *^  ""^^  "^ 
that  the  land  was  likely  to  increat  i .  Lr'"'' t*' "P''"  *"^^^"''^' 
its  value  upon  an  immediate  a  7J"  ^i  l)"  r'^^^  '''''' 
of  the  deeds  bein,  in  the  hands  of  alrd.a2ti.K  T'"  ^'  '^"'^"" 
whom  it  refused  to  take  them    fl,.  P"'*^'"^"*^'^  without  notice,  from 

the  title  (,).  Probably  these  w^ddb^o  ^  """''^  '"  '"''"^^^''^ 
a  sale  under  the  Act  of  1881  Iti-  ."  k  ''"'''"'  ^°'  °°'  «^derin« 
Act,  that  where  the  morLeJ  ,r.  ?  "  ^'^'  ""'"  ^'^^  '""" 
cannotbesoldasawhoTS?otrort?  "  '"  T™'  P^^^^«'  ^"^ 
the  risk  of  sellin,,  merely  tLToTv  r*^-'' ^^"^^^^ 
mortgagee  saddled  with  Ve  LXsltar  '?"'  '"'.'"""^  *'« 
reh^mg  a  sale  requested  by  theteird^;;- :  ^^"^  ^^  ^- 

The  powers  of  the  former  st^Hif^  .„         .  ^  '' 

with  some  reluctance;  Z  iT^nTZaTZ  If  '''''  "^^^ 
the  present  Act)  sales  have  been  more  fr!i  i  ^T  ^^'^"^  °' 
when  the  request  has  comelrom   Z  f  °'^'''*^'  ^^P^^'*"^ 

fourth  mortgagee  demandeTasaTelndtheTT'T^^^^  ''^^"  '^ 
was  allowed  upon  his  pavinainto/   .    n       "'^"''*  °*  '*'  ^'«  "^^^'^"^ 

of  the  property  to  ec^^X  fir^tTV  ^''""'"'^  ^'«  ^'^'''«^'"" 
into,  court  («).  ^®  Purchase-money  must  be  paid 

9W.  A  person  entrusted  with  the  conduct  of  fJ,„     i      * 
gaged  property,  is  not  responsible  for  the  f^ud  of  th  ."^''*- 

the  suit  who  act  as  or  eng^e  "  puffers  »L)  '^''  P*'*'^«  *" 

or^t^trsXtslhrSes^T"^'  '-"  ^^  P^^  *^« 
-ing  a  bankruptcy  pefilL^S  IL^n^S^r "?.  ^"'  ''-^ 

(»)  ^num  £«„t  o/Xom/o»  v.  Ingram,  20  Ch  D  463 

(o)  ifirfton  V.  *«a/v,  i  Jur  fx  9  1  ^-sn      n^- 

ip)  Hurst  V.  tf««rifl  Beav?7i  td        p*"*  w  ^'"^'"'  »  «"«'  «2- 

(?)  £r«rf*  V.  CreofocX-,  L.  R.  10  Ch.  22 

W  P«>f.yen<  Cfcrt,'  ^,«^,„,.v^  V.  Leu-is  «2  L.   r   fh    «- 

f"«,  1  VV.  R.  303.  '    '^"**«'»  '^^  Nicholson,  19  B.,v.  3S  ;   A*ert  v." 

(')  iVorman  v.  Beaumont,  VV   N    flSOTi  a;;  /r.    .  v 
requ^  from  ^ortgagon,  who'de^i^d  alt 'hw/IL  TrT^  '""'  "^  *^'  ''««""tv 
Md  Br«M«^  V.  Square,  [1892]  2  Ch.  HI  ^  '^^  ^o'"""",  21  Ch.  D.  1«0, 

(m)   WonlUij  V  Cnicsj-s;    01  p"     Ti   I  - 
'^^  ^V««re.  [1892J  2  Ch.'!!!  "  "  ^'""  ^-  '^"'ff*'.  ^2  Ch.  D.  220 ;  lirewtr 

(*)  t'«.on  Bank  v.  itf«;,«/e,,  37  ^1,.  i,  5. 
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OP  RIGHTS   AND  RRMEDIE8  OF   THE  CREDITOR.      [PART  I 


Qupstion 
whether  apart 
from  statute 
equitable 
mortgagee's 
jiroper 
remedy  was 
foreclosure  or 
sale. 


Paragrapht       1000.  Although  the  Htatute  of  1881  has  greatly  enlarged  tl 

1000 — 1003  former  powers  of  the  court,  and  has  made  them  applicable,  aa 

ConsMoration  shown  by  the  interpretation  clause,  to  equitable  securities  at 

o(  powers  of  charges,  vet  as  the  power  itself  is  to  a  great  extent  discretionar 
court  to  ,  ,,  •■..        1  li        Liii. 

order  flalo  in-  it  may  be  tiseful  to  consider  m  what  cases,  and  to  what  extent, 

•'^f*"''*"*'y    sale  of  incumbered  property  may  be  decreed  by  the  Chancei 

Division  of  the  High  Court  independently  of  the  statutory  powe 

Apart  from  1001.  The  strict  right  of  the  legal  mortgagee  is  foreclosun 
sututo  legal  ^^^^  independently  of  the  statute,  he  had  no  general  right  to 
^'ly  entitled  sale  (z),  although  the  mortgagee  of  an  advowson,  or  of  a  reversio 
to  foreclosuK'.  ^^^^  j^  gQ^e  cases  he  who  has  a  scanty  security,  is  entitled  to  th 

reUef  (1006). 

1002.  As  to  the  rights  of  the  equitable  mortgagee,  there  hi 
been  some  difference  of  opinion.  But  (in  accordance  with  tl 
principle  that  where  the  equitable  security  is  such  as  to  entitle  i 
holder  to  call  for  a  complete  legal  security  (o)  the  mortgagee 
remedy  ought  to  correspond  as  nearly  as  may  be  with  that  of 
legal  mortgagee  (b)\  a  right  to  foreclosure  clearly  belongs  to  tl 
mortgagee  of  the  equity  of  redemption ;  who  is  entitled  to  th 
relief  as  against  the  mortgagor  and  subsequent  mortgagees,  withoi 
redeeming  the  first  mortgagee  (c),  subject  to  whose  mortgage  1 
has  the  best  right  to  call  for  the  legal  estate. 

1008.  In  all  such  cases  '  rhere  there  is  no  prior  legal  mortgagei 
the  decree  for  foreclosure  is  accompanied  by  an  order  to  convey  tl 
legal  estate  (if  the  mortgaged  property  be  land)  or  to  transfer  tl 
property  (where  it  consists  of  stocks  or  shares,  etc.)  {d)  to  the  mor 
gagee,  and,  in  default  of  compliance,  a  vesting  order  will  be  mac 
in  that  behalf. 

Whether  the  mortgage  be  legal  or  equitable,  possession,  as  we 
as  f  oreclosiire,  can  be  claimed  by  the  plaintiff  who  is  out  of  possessior 
and  where  he  has  omitted  to  claim  it  in  his  writ  or  originatin 
sum/i.ons,  he  may  nevertheless  serve  notice  of  motion  on  the  defei 
dant  for  an  order  for  possession  (e).  The  order  will  not,  howeve 
be  made  ex  parte  (/).  The  order  for  delivery  of  possession  shoul 
contain  a  description  of  the  property  ig). 

(«)  Tipping  v.  Pouxr,  1  Hare,  405. 

(a)  Parker  v.  Hmuefield,  2  Myl.  A  K.  419 ;  Foolner  v,  Sluryig,  5  Do  G.  ft  Sm.  736 
Jonn  V.  Bailey,  17  Beav.  582. 

(6)  Tipping  v.  Pmoer,  1  Hare,  405  ;  Footner  v.  Sturgit,  6  Do  G.  &  Sm.  730.  St 
Tbfl  V.  Stephenson,  7  Hare,  1  ;  and  Tennant  v.  Trenchard,  L.  R.  4  Ch.  537. 

(c)  Slade  T.  Rigg,  3  Hare,  35 ;  Bote  v.  Page,  2  Sim.  471 ;  Richarda  v.  Coopt 
5  Bcav.  304. 

Id)  RieketU  v.  Rickttt*.  [18911  VV.  N.  29. 

(«)  Best  V.  Applegate,  37  Ch.  D.  42 :   Keith  v.  Day.  39  Ch.  D.  452. 

if)  U  Bas  V.  Orant,  [1895]  W.  N.  28. 

<ff)  Thynne  v.  8arl,  [1891]  2  Clu  79,  but  see  WUhall  v.  Nixon,  28  Ch.  D.  413. 


Legal  estate 
vested,  and 
possession 
ordered. 
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legal  mortgCS     and'^T^r      ''i'*'  ""'"""^'^^  ^"  -^«-*«  *  '^^^'^"^ 

where  the«  i  iLZa^loTlZ''' '"  'I"  •""'^••"  *"^''""*'-'  «'«-' "' 
ment  to  execute  a  mLl     A        ™*^'«"™"dum  without  an  agree-  """sagoc 

exclude  th:thrtoTC'rc;rTh:  ^'^^^— -^^"' 

-Trity.whicSeou'^v^    el^^^^^^^^  *°  ^^   «   '««^' 

or  any  who  claim  under  Wm  wS  actuaf  "'  '^"  """'''"'"' 
the  deposits;  in  acco'Zce  tTtri^r  1"^  ^ '" ''^ 
forms  of  decree  fm)  /on^  n(  J,    u  ,'  '^'''''"'^   well-known 

Lord  EldonZnlt^ll^u)  ''  '^''^  ^  ^^^«  ^«"  F-med  bv 
depositee  shaU  belti  ^  hf  "'"  'f ""''  '"  P''>''"«"^'  ^J- 
redemption,  and  shaU  hi!  *  ET"'  ^'^^  ''■°'"  «"  "'J'"*^'  "^ 
the  de^posit^r  or  o^Ter  of  th.    "^'^f  ^ ^"^ >->-  executed  bv 

tkat  .ny  authoritie,  were  cited,  or  ev^ih^L         ';"''"" 

tg»ge  witn  power  of  sale,  the  mortgagee  is  also  ptihH^i  f-,     equitable 

»I.W;    «.d  it  W.S  held  tut  he  i„d  a.e°r.'LXtt  *:."^SK" 

(*)  Perry  v.  Keane,  6  L.  J.  /»  a*  ru   «7 .    i# 
^<m«  V.  Aiifev.  17  BoAi,   AHO  'Vi   '  ^   V    ■"°<^«  ^-  P'rry,  1  Jur   fv  .  t  ion  . 

sr^-^^?Afr^ri.^^-TK^^^ 

•t  p"42Y'^„a"i'fcT'AW;'^'  cited  in  P„rt,r  v.  llcsefUUi,  2  Myl.  &  K 
Mm.  &  H.  127.  •  """^  ""^ported  decision  by  Tuenke.  V.-t*  dtod  1 

««.  before  £^;iXrrv.''i.?o'^;i.='  ''^'  *  ^'-  '"'•    ^'"»*"  -  '^^■'..  ^  X  R 
<«  Decree.,  ed.  e^ll^a  '  **' ''    '*^°"-'^  '^^  ^'^'"''  W.  N.(1873)  71 ;    Scton 
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Paragraphs  a>rr«»cm<>nt  waM  to  cxpcutp  "  a  •,'ood  and  effpctual  mor^^ape  whon 
lOOfi  -1006  recjuired  "  (r).  This  apjwarH  to  conHict  with  t\w  t«»rmf«  <if  tli»> 
judgment  of  Malint,  V.-C,  in  the  case  of  Hackhouae  v.  Charlton  {»), 
but  may  he  mip|)ortcd  on  the  jiround,  thai  independently  of  the 
{MiwerH  of  the  court,  a  mortpa|j;e,  in  the  absence  of  an  exprcHMed 
intention  to  the  contrary,  now  carries  with  it  a  statutory  power  of 
sale  ;  and  also  on  the  (ground  that  whore,  as  in  the  case  of  the  Y'ork 
liuildiruj  Company,  the  a^jreement  is  only  to  execute  a  mort^a^e 
when  rccjuired,  the  creditor  may  waive  his  rijjht  to  the  le>;al  security 
and  its  consequent  relief,  and  claim  a  sale  under  his  equitable 
charge  (0.  There  can,  however,  be  no  sale  in  respect  of  a  mere 
[Mirol  a);reement  to  deposit  a  deed,  as  such  a  contract  does  not 
amount  to  an  equitable  mortgage  (u). 

1006.  There  are  also  other  cases  in  which  for  special  reasons 
connected  with  the  subject  of  the  security,  or  the  persons  interested, 
sale  is  the  proper  remedy.  For  instance,  it  seems  that  the  legal  or 
equitable  mortgagee  has  a  general  right  to  a  sale,  where  the  security 
U,  or  is  thought  to  be,  scanty  (z) ;  and  it  is  clear,  that  he  may  have 
this  relief  if  he  commence  his  action  after  the  mortgagor's  death, 
stating  that  the  personal  estate  is  deficient  (y).  The  mortgagee  of 
a  reversion  (2)  was  also  entitled  to  a  sale  on  account  of  the  unpnt- 
ductiveness  of  the  security  ;  and  it  is  probably  for  the  same  reason 
that  this  is  the  proper  relief  for  the  mortgagee  of  an  advowson  (a). 
But  the  mortgagee  both  of  an  advowson  (6)  and  of  a  reversion  (c) 
is  entitled  to  foreclosure ;  although  in  the  latter  case  the  subject 
of  the  security  be  a  chose  in  action,  and  the  mortgagee  has  an  express 
power  of  sale,  and  is  not  in  possession  of  the  legal  interest ;  and  he 
is  not  obliged  to  submit  to  a  sale. 

Where  charitable  trustees  hold  mortgages  of  land  which  become 
liable  to  foreclosure,  or  in  which  the  equity  of  redemption  is  barretl 
or  released,  they  are  obliged  by  statute  (d)  to  hold  the  lands  in 

(r)  York  Union  Banking  Co.  v.  ArtUy.  11  Ch.  D.  205, 

(«)  8  Ch.  D.  444. 

(()  See  Matlhew*  v.  Ooodday,  8  Jur.  (N.s.)  90. 

(u)  Ezp.  Coombe,  4  Mad.  249. 

(x)  Per  Loni  Hardwicke,  Earl  of  Kinnoul  v.  Money,  3  Swans.  202.  n.,  Wiiemnn 
V.  Carbonell(\  Eq.  Cas.  Abr.  312),  where,  although  there  wan  a  bankruptcy,  the 
gale  was  upon  a  bill  in  equity,  the  security  being  "  deficient."  The  general  right 
where  the  security  is  scanty,  is  perhaps  not  quite  clear.  In  Dashwood  v.  Bithn-.fy 
(Mob.  196),  a  sale  was  asked  because  the  security  was  "  defective  ; "  by  whicli  it 
has  been  thought  an  imperfect,  and  not  a  deficient  security  was  meant ;  but  tl  is 
context,  it  is  submitted,  rather  shows  that  the  word  was  used  in  the  latter  seiue, 
and'  the  authority  of  Lord  Hardwicke  is  not  to  be  lightly  passed  over. 

(y)  Daniel  v.  Skipwith,  2  Bro.  C.  C.  154. 

(«)  Uoiv  V.  Figures,  1  Ch.  R.  18  (33,  ed.  3). 

(a)  Mackensie  v.  Robinson,  3  Atk.  659. 

(6)  Uardtntr  v.  UrtJ/Uh,  2  P.  Wms.  403  ;  Long  v.  Storie,  3  Dc  G.  &  Sm.  3«o 

(c)  Slade  v.  Bigg,  3  Hare,  36  ;   Wayne  v.  Uanham,  9  Hare,  02. 

(d)  33  &  34  Wet.  c.  34,  s.  2. 


<HAI'.  X.]  KORKCMMiRK  oR   SALE,    KTC, 


(in  def J.  orxr;inTri '^sr  ^  -^  ^°  ^'-^  ^  »••• 

for  the  infant  (L  b  .n3  aj^t  Za!"  .T ,"""  '""'"" 
to  direct  a  sale  with  the  cZe„t  oTthoI  T  '"  '"'  P'"P*'  ^^^^' 
"f  debt«  inntei^d  of  Zc^^  yl^"  "^"''^'T  ^^^  ^""^  ^"^y '''''''' 
infant  but  a  forccLuro  wZw  '  \  "*'"  *""''^  ^'"^  ^he 

to  .  da,  to  sho^tr  agaT  t'  LXr  .St'  ^"'^'^  ••^'" 
The  practice  of  Helling  where  the  court  find!  :,  *',''7'""«  "^  •«''• 
of  the  infant,  is  now  follow^  i„  Zlv  "  '"'  **'••  ''^"^"^ 

^uita  (.•) ;  but  as  to  the  ^z^z!::^^cz:::::7:zr 

.«!??^L"  ^'^^  |"°'^»»K°'-  «^au're«  an  intercut  in  the  .securitv 
as  if  he  become  the  executor  of  the  mort-atrro  ..r  if ,  V     ""^^  ~ 

4  AAA  ^'"»"re  ,  ana  sale  js  the  propor  remedy  {k) 

1009.  As  previously  stated   (174),  the  mort^a^rees  or  debenture 
holders  of  companies  incorporated  under  Act;  of  ParFam^n^T 

:ZT^  l^t' '-'  -  -"->-  canals  la^:ia7r.Lt 
water  works,  and  the  hke,  cannot  either  foreclose  or  sell     and  tZ 

ordmary  course  was  to  direct  that  the  mortRagee  shmdd  h^Lnd 
enjoy  the  estate  until  the  Crown  should  think  SooTrtoldl     m 

mterest  m  the  security  would  allow  the  making  of  such  an  X 
Ltr.t'K'n"^^  "^'  ^  ^°  •°**^«'  ^•^d  *»»«  Jef-'alinterest VJ^  .n  the 

Lt^.  r  '''"'?'  '"'^"  •'"«"  '"^  '"'  >t  being  understood 

that  the  Crown  was  not  pledged  to  make  auy  grant  to^a  purchasT! 

^^(.)  DavU  V.  Doudin,,  2  Keen.  245 ;  ScMejieU  y.  HeafieUi,  7  Sim.  667  ;  8  Sin,. 
(/)  Booth  V.  Rich,  1  Vern.  205. 

ft'*'"*.  Dru.  287.  '  "^^ '  '''***""'  ^'-  ^•'*'«.  3  W.  R  641 ;  CT.Wo«  v 

(■) ««%.  V.  ^...a..,  3  y,  4  e  „    °'"-  -  '"''■  2ai  *■«  v.^O-O,..  lb. 

'■ 
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or  RIOHTM   AXD    RKMKDIKS  OF   THE  CRKDITOR.      [PART  IV 

or  liberty  mty  b«  Hivcn  to  apply  in  chatnhera  for  ftu  order  for  ule  {n] 
And  in  •  suit  for  the  •dministration  of  aiwetfl,  in  which  the  mort 
Rage  wan  for  a  term,  and  the  revemion  had  become  vested  in  th 
Crown,  the  nkortgaKe«  wait  declared  to  be  at  liberty  to  accept  th 
estate  in  discharge  of  his  debt,  and  was  declared  to  be  the  purchase 
thereof,  with  liberty  to  apply  to  the  Crown  for  a  grant  of  the  fet 
and  in  the  meantime  to  hold  absolutely  (o)  (1762). 

1011.  A  conveyance,  charging  an  estate  with  a  sum  of  mone 
and  interest,  and  subject  thereto  in  trust  for  a  person  therein  namcii 
with  a  power  enabling  the  person  in  whose  favour  the  charge  wa 
made,  to  sell  on  default  in  payment  after  notice,  gives  no  right  I 
forecloMure ;  there  being  no  condition  upon  the  breach  of  wliici 
a  forfeiture  can  arise  {p)  (22).  Nor  can  there  be  a  foreclosure,  fo 
the  same  reason,  upon  a  mere  trust  for  sale  in  favour  of  the  creditoi 
though  there  be  added  covenants  for  repayment  of  the  debt  arw 
interest,  and  for  title,  where  they  are  in  accordance  with  the  trunt- 
The  proper  relief  in  suits  to  realize  such  securities  is  a  sale  (q).  An( 
there  will  be  neither  foreclosure  nor  sale  of  a  reversionary  interes 
where,  upon  the  construction  of  the  security,  it  appears  that  th' 
fund  is  to  be  dealt  with  only  when  it  becomes  payable  (r). 

It  appears,  therefore,  that  the  cases  are  rare  in  which  a  mortgagee 
whether  legal  or  equitable,  is  not  either  entitled  as  of  right  to  requiri 
a  sale  by  virtue  of  his  security  alone,  or  bound  to  submit  to  it 
though  the  court  will  exercise  its  discretion  as  to  the  time  and  manne 
of  the  sale,  and  the  terms  upon  which  it  is  ordered  to  be  made. 

1012.  In  the  case  of  a  registered  charge  under  the  Land  Tramfei 
Acts,  1876  and  1897  («),  the  registered  proprietor  of  the  charge  maj 
enforce  a  foreclosure  or  sale  of  the  land  charged,  in  the  same  manne: 
and  under  the  same  circumstances  in  and  under  which  he  migh 
enforce  the  same  if  the  land  had  been  transferred  to  him  by  way  o 
mortgage,  subject  to  a  proviso  for  redemption  on  payment  of  thi 
money  at  the  appointed  time. 


(•)  Haneoek  r.  AtL-Otn.,  ICTur.  (k.s.)  557 :  SMon  v.  SmilA,  cited  10  Jnr.  (n.ii 
667  note ;  Bartktt  v.  Sett,  L.  R  12  Kq.  396  j  (foU.  TufneU  v.  NiduU,  88  L.  T 
162 ;  W.  N.,  (1887)  52 ;  and  see  Prucoti  v.  Tykr,  I  Jur.  470.  Account  of  wh«t  u  du 
on  Mcurity ;  order  for  lale  and  pavment  of  purchase-money  into  court ;  mortgage 
to  be  paid  principal,  interest  and  cosU ;  Att-tien.  to  be  at  liberty  to  apply  fo 
payment  of  balance  after  deducting  the  costs.  In  8coU  v.  Sobartt,  4  W.  K.  491 
the  order,  for  special  reasons,  directed  foreclosure  again«t  mortgagees  prior  to  tk 
orown,  and  sale  if  they  should  not  redeem. 

(o)  Soger*  v.  Maule,  1  Y.  k  C.  Coli  C.  4. 

>)  Sampson  v.  Pattiton,  I  Hare,  6'        See  Watton  v.  WaUkam,  2  Ad.  *  B 


(q)  Jtnkin  v.  Sow,  5  De  O.  &  Sm.  107 ;  Schuxiher  t.  Mayhtw.  31  Bear.  37 
Locking  r.  Parker,  L.  R  8  Ch.  30, 

(r)  Stamfori,  tie..  Banking  Co.  v.  BtM,  4  De  G.  F.  &  J.  310. 

(*)  .?*  4  ?9  yiet=  e.  87,  a.  26  ;  60  4:  6!  Vict  c.  ft.'S. 


^mP/'-^ji^mi 


M^^m^_ 


CHAP.  X.]     roRteioH™,  TO  WFORCE  jvmM!<t  mm.  Ji, 

For«,Io.ar.  «„1  SaU^W  Enferc.  Jud»m.nt  ''"^ 

MtaHingcfMiMndinuttulion"  'O** 

Noordtr/ortakofarevtriionarninUnt '^* 

*"&""*'.':  *"'*.:'  "''"'•'" '""-  "*- "  -^w  ^^--'  /-«« '"" 

11 ; 1017 

1018.  Before  the  sUtntc  1  &  2  Vict  c  110  «   ii  .    •    i 
cUrg.  upon  hu  .'  ,.,   -•,  |,„d,  a„d  j,^         j  ,  t„ "  „?    ■    J"*-™! 

virtue  of  M,.   »..                '  '       ,  ""^  ''"^'^'taments  char«ed  bv 

rrse    '            '  ■       "   *""V"  '^'  •"  '•^  '^"•'^  b«  «««t'ed  to 

nte^^  n      h.l  ;  """    '  :'^"-  *  ^"^^™*"*  ««>«»  have  been 

h^nH  .        1  "     "'      '^'-'  '"^  '"'d  ^y  ^ritinjj  under  his 

t^Thth  ;  'r"  ^'  *;  •'  "'"'  ''^'^'^  ^^^  ««»«  hereditament 

w^th  the  a.,H  ui.t  ,f  rn,  .,. !  ,^ent  L-bt  and  interest  thereon     aS 
the  pa«,ng  .f  .i,,.   ..r,  sa.o   -  .,«  constantly  decreed  at  the  s^    o 
judgment  credit. .r- '  -  ;   auu  it     as  n^iA  thnt  „    *       i 
behad  upon  this  i  t^       v  nnTh  °«  ^o'ecIoBure  could 

charge  fx)  B,  t  L«,i„  ^  ' '  ^*  ^""""'^  *^**  '*  '^•«' »  '»««' 
cnarge  (x;.    ijut  foreclosure  decrees  were  afterwards  Piftfl«  «*  *». 

Buat  of  judgment  credit.-  („.  ^e  judgmen  tc'Stor  howev'r 
has  also  under  the  Act  iL..  which  is  equivalent  to  an  aL^nt  to 

Z  b/JT'.T^T'."''*''  *^"^^  '^  "«^*  *"  foreclS^rld 
1^.^  i  ^"""^  ^I  ^'^^  ^"^'•^rities,  that  the  statute  corjera 
upon  the  judgment  creditor  an  equitable  estate  (^).  and  by  .Hn^ 

£l  *w  J  ^^'"l^'*  mortgagee  (a).  It  seems,  therefore  t<^ 
follow  that  he  has  the  same  right  as  an  equitable  morrcace;  to 
fa^eclosure     And  decrees  for  foreclosure  have,  in  TeTcL? 

(0  NtaU  V.  Duke  of  Marlbor<,Hgk.  3  MyL  &  Ct.  4OT. 
(X)  Footntr  V.  5«i<ivm.  6  Do  G.  4  Sm.  736 

■'-■  »»*  ^  «'rfi*  V-  .ff./?*«.  L.  K.  18  Eq.  298. 

21.2 
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CSewly 
ontitiud 


Paragnmk*  1014.  His  remedy  by  sale  has  been  facilitated  by  a  statute,  not 
1014—1018  extending  to  Ireland  ;  which  provides  (d),  that  every  creditor  to 
whom  any  land  of  his  debtor  shall  have  actually  been  delivered 
in  execution  by  virtue  of  any  judgment,  z^tatute  or  recognizance 
(meaning  such  only  as  have  been  entered  up  since  the  passing  of 
the  Act  («) ),  shall  be  entitled  forthwith,  or  at  any  time  after- 
wards, while  the  registry  of  such  writ  or  process  shall  continue  in 
force,  to  obtain  from  the  Court  of  Chancer^',  upon  petition  m  a 
summary  way,  an  order  for  the  sale  of  his  debtor's  interest  in  such 
land,  the  petition  being  Ber\'ed  upon  the  debtor  only.  And  thereupon 
the  court  is  to  direct  all  such  inquiries  as  to  the  nature  and  particulars 
of  the  debtor's  interest  in  the  land,  and  his  title  thereto,  as  shall 
appear  necessary  or  proper ;  and  in  making  such  inquiries,  and 
<;enerally  in  carrying  into  effect  such  order  for  sale,  the  practice  of 
the  said  court,  with  respect  to  sales  of  real  estates  of  deceased 
persons  for  the  payment  of  debts,  shall  be  adopted  and  followed  so 
far  as  the  same  may  be  found  convenient  and  applicable. 

If  it  shall  appear  on  making  such  inquiries  that  any  other  debt 
due  on  any  judgment,  statute  or  recognizance  is  a  charge  on  such 
land,  the  creditor  entitled  to  the  benefit  of  such  charge  (whether 
prior  or  subsequent  to  the  charge  of  the  petitioner),  shall  be  served 
with  notice  of  the  order  for  sale,  and  shall,  after  such  service,  be 
bound  thereby,  and  uhall  be  at  liberty  to  attend  and  have  the 
benefit  of  the  proceedings ;  and  the  proceeds  of  the  sale  shall  be 
distributed  among  the  persons  found  entitled  thereto,  according  to 
their  respective  priorities  ( /  ). 

Every  person  claiming  any  interest  in  the  land  through  or  under 
the  debtor,  by  any  means  subsequent  to  the  delivery  of  the  land 
in  execution,  shall  be  bound  by  the  order  for  sale  and  by  the  pro- 
ceedings consequent  thereon  {g). 


Meuiiiigof 

word* 

"  delivered 

in  execution.' 


1015.  The  words  "  delivered  in  execution  "  are  not  confined  to 
,  an  actual  delivery  by  the  sheriff,  but  include  any  act  of  lawful 
authority  which  is  equivalent  to  such  a  delivery  as  can  be  made, 
having  regard  to  the  nature  of  the  property.  Therefore,  in  the 
case  of  an  equitable  interest,  the  words  are  satisfied  by  the  appoint- 
ment of  a  receiver  or  other  order  of  the  Chancery  Division  in  favour 
of  a  judgment  creditor  seeking  the  removal  of  a  legal  obstacle  to 
the  execution  of  his  judgment  (h).  And  the  judgment  creditor  msy 
now,  without  going  through  the  form  of  suing  out  an  elegit  [%), 

(4)  27  ft  28  Vict.  c.  112,  8.  4  (Judgment  Law  Amendment  Act,  1884),  u 
•mended  by  C3  &  U4  Vict.  c.  20,  s.  6. 

(e)  Re  I*k  of  Wight  Ftrry  Co.,  11  Jur.  (k.s.)  279. 

( /  )  27  *  28  Vict.  c.  112,  ■•  6.  (g)  Section  6. 

(A)  HaUon  v.  Haywood,  L.  R.  9  Lit.  229  ;  Anglo-ltedian  Bank  v.  Davit$,  9  Ch.  D. 
275 :   but  cf.  Re  i'otU,  Exp.  Taylor,  [1893]  1  Q.  B.  648. 

(i)  Exf.  Evan*,  Re  Wathn*,  11  Ch.  D.  091. 
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St^^lr  "^  '^^'^^'^'^.^^"it^ble  right,  and,  on  the  removal   Para^apHs 
of  <J«  "npedunent,  may  obtam  a  sale  on  petition  under  the  Act  (*) ;  1015-1 017 
ZTZ'  '7t        P"«««d,„g  to  redeem  the  prior  incumbrances 

r^2^^"  r*""'?  ^^  '*^  "*  ^'*'  *"^  '^'  appointment  of  a 
receiver  without  prejudice  to  prior  incumbrancers  (/) 

It  haa  been  said  that  the  relief  given  is  substantially  a  delivery 

«  ion  or  the  appomtment  of  a  receiver  (m).  And  where  a  seques- 
trator was  appointed  of  the  estate  of  a  defendant,  who  wi  in 
contempt  for  the  non-payment  of  mone.  to  a  creditor,  an  order  for 
«le  was  naade  under  the  Act  on  the  petition  of  the  creditor  and  of  the 
^uestrator  («).    But  where  the  sequestration  wan  obtained  on  a 

TSk  ."''rr^"**  °^  '"""''>  '"*°  ^°"^*'  it  «•««  held  that 
neither  the  plaintiff,  the  sequestrator,  nor  the  court,  was  a  creditor 
for  the  purpose  of  supporting  a  petition  for  sale  (o). 

in^lu^nt  1"^''  *'"  "I*  ^  ""^'  ^"'  '^'  ^'«  «*  *»»«*  ^Wch  is  No  order  for 
incapable  of  seizure-such  as  a  remainder,  of  which  the  debtor '^«' °' * 
aumot  be  seised  or  possessed  within  1  &  2  Vict.  c.  110  («)  -nor  li^S""' 
where  It  does  not  appear  whether  the  debtor  has  any^ia'leaWe 
interest,  or  what,  if  any.  is  the  nature  of  his  interest,  without  first 
sscertainmg  its  nature  by  inquiry  (q), 

1017.  The  order  is  ex  debito  jmtitiw,  and  will  not  be  prevented,  sututory 
in  the  case  of  land  belonging  to  a  pubUc  company,  by  the  existence  "S^t  to  ih 

ji^Srrw"'''*"*^^'^  '^'  ^^''''''  ^'*^««  °f  shareholders  ^'i^r^ 
have  d^erent  mterests  m  the  proper,  v  (  ,.    But  where  the  property  «^!'»'°°  - 

S  ^^V'l^T'  "T'''  °*  *  ™"^*^  °'  °*^«'  P"Wi«  ufder-  :^^Xu.r. 
Wang  of  the  hke  nature,  tU  court  will  not  make  an  order  for  sale  ^'f  -s*'"^ 
d  the  whole  property  because  the  public  would  lose  the  benefit  of  ^"^  *"' 

?1™/?K  f /i^*^;.*t'  ^^"^  *^*  '*"''  '^"'  ''  denies  fore- 
closure tc  the  holders  of  debentures  (being  mortgages  of  the  under- 
taking .  and  hnuts  the  remedy  to  the  appointment  of  a  receiver  of 
Je  tolls  and  profits  (•).  But  under  the  Judgment  Law  Amendment 
Act  mentioned  above,  the  court  will  order  a  sale  of  the  superfiuous 
linds  of  a  company  subject  to  the  provisions  of  the  Lands  Clauses 
Consohdation  Act  (0  ;  directing,  in  the  first  place,  inquiries  as  to 

(*)  ^CoMtridge  RaUway  Co.,  L.  R.  6  Eq.  413. 
c^Km  n*tCtiL\!l^-  *'•.  "/*'.'"'''' '"  *■>»  ^"«  '»«*  the  judgment 

>  B  "!?*  "•  ^"y^'^'  "PW.  per  Lonl  Silbobsb. 
(»)  Se  JtMth,  L.  R.  10  Eq.  443. 
(0)  Johnton  V.  Surgeu,  L.  R.  15  Eq.  398. 

(f)  At  AMop«  WaUham  Sail.  Co..  L.  R.  2  Ch.  382. 
(')  A  <Vi»w«,  L.  R.  7  Ch.  174. 
W  /•!.««.  y.  CoterAaw  Kail.  Co.,  25  Bc4v.  613. 
W  8  *  9  Vict.  0.  18,  *■.  187-131. 
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ini?^^t«  ^^^  *^*''*'  *^*  ^*"'®  of  the  lands  extended,  the  interest  of  the  com- 
1017—1018  pany  jn  (.jjgjj^^  ^^^  ^jj^  charges  thereon  (u).    The  proceeds  will  not 

go  to  debenture  holders  in  priority  to  ordinary  creditors  under  s.  4 

of  the  Railway  Companies  Act,  1867  (x). 


Sbction  in 
Enfopctni:  Liens  by  Mml; 


Vendor'i  lion 
on  Utnd. 


rendor't  lien  on  land 

Lien  of  consignee  of  Weil  Indian  Estate 


rABAORAra 
..  1018 
..  1019 


1018.  The  lien  of  the  unpaid  vendor,  and  other  liens  upon  real 
estate,  are  also  enforceable  by  sale  {y),  when  they  have  been  estab- 
lished by  the  decree  of  a  Court  of  Equity,  binding  the  person.s 
affected  by  the  lien  («).  And  in  thv  case  of  the  vendor's  lien,  the 
produce  of  the  sale  after  payment  o.  the  expenses  of  re-sale  will 
be  applied  in  discharge  of  the  original  purchase-money,  with  a 
right  of  proof  against  ,the  estate  of  the  vendee,  if  a  bankrupt,  for 
the  deficiency.  This  right  of  sale  may  be  enforced  against  land 
taken  by  a  public  company,  even  after  the  undertaking  is  in  opera- 
tion, notwithstanding  the  public  interest ;  which,  however  it  may 
be  considered  in  cases  arising  between  the  company  and  its  own 
creditors,  cannot  be  set  up  as  a  ground  for  taking  the  property 
of  a  stranger  without  payment  (a).  And  notwithstanding  some 
cases  to  the  contrary  (b),  it  seems  that  the  court  will,  upon  the 
application  of  the  vendor,  in  the  meantime  restrain  the  company 
from  continuing  in  possession  and  using  the  land  for  the  purposes 
for  which  he  sold  it  to  them,  until  payment  of  the  purchase-nicnpv(c). 

Other  equitable  liens  may  commonly  be  enforced  in  the  same 
manner ;  though  a  lien  upon  trust  property  cannot  be  so  enforced 
where  the  effect  would  be  to  destroy  the  object  of  the  trust  (d). 

(u)  Be  BM  and  Hornsea  Sail.  Co.,  L.  R.  2  Eq.  282 ;  Gardner  v.  London.  Chatham 
and  Dover  &nl.  Co..  Exp.  Gri^sell,  L.  R.  2  Ch.  385 ;  followed  and  cxtcnd«l  in 
SUigg  V.  Medieay  (Upper)  Navigation  Co..  [1903]  1  fh.  169  ;  and  Reeve  v.  Medway 
( I pper)  Navigation  Co.,  [1905]  W.  N.  75.  Whin-  the  company  did  not  show  bv 
any  evidence  that  the  lands  were  not  surplus  landa,  sale  waa  ordered  without 
inquiry.    (Be  Calne  Sail.  Co..  L.  R.  9  Eq.  668.) 

(x)  Se  UmU,  Bamdey,  and  West  Riding  Junction  Bail.  Co.,  40  Ch.  D.  119. 

(y)  Hope  V.  Booth,  1  B.  &  Ad.  498. 

(i)  See  Att.-Oen.  v.  Sittinghoume  and  Sheemess  Sail.  Co.,  L.  R.  1  Eq.  636. 

(a)  Walker  y.  Ware.  etc.  Rail.  Co.,  L.  R.  1  Eq.  195;  Wing  v.  Totleiihaw,  tk. 
Batl.  Co.,  L.  R.  3  Ch.  740  ;  Baper  v.  CryHal  Palace  Hail.  Co..  16  W.  R.  413  :  Williams 
V.  Great  Eastern  Sail.  Co.,  16  W.  R.  821. 

(6)  PtU  V.  Northampton  and  Banbury  ./unction  Sail.  Co.,  L.  R.  2  Ch.  100 ;  Munn^ 
V.  Isle  of  Wight  Bail.  Co.,  U  R.  6  Ch.  414  ;  Latimer  v.  Aylesbury  and  Buckingham 
Bail.  Co.,  9  Ch.  D.  388  ;   Lycett  v.  Stafford,  etc.  Batl.  Co.,  L.  K.  13  Eq.  261. 

(c)  Attgood  V.  Merrybent  and  Darlington  Sail.  Co.,  33  Ch.  D.  571. 

((/)  Darke  v.  Williamson,  25  Bcav.  622. 
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^ibt  Lin  .      ^^V°°''°'^''  °*  *  W««*  I*^^*  ««t«t€  (626)  1019-iTOO 

more  than  a  donnant  lien,  givmg  no  actual  right  to  a  sale  of  th-  '=°"«i8n«'of 

S^al  t::^tor^%*fr^  ^"^^^^'  HhowTaU^'dseS^^^ 
Of  salvage  the  creditor  is  entitled  to  be  re-imbursed  by  sale  although 
hat  remedy  did  not  arise  out  of  his  original  security  m' ^nd  that 
the  remedy  also  affects  the  consignee  of  West  India  eltates  and 
where  the  hen  affected  a  slave  compensation  fund,  ie  fund  waa 
ordered  to  be  paid  to  the  consignee  (g).  The  Uen  i  seTis  founJS 
upon  the  principle  of  salvage  (h)  (1269).  the  estate  ^VZt 
cultivation  by  the  consignee's  advances;  as  a  leasehdd  estate  fa 
preserved  from  forfeiture  by  pa>.nent  of  the  ground  rent  and  alhip 
and  cargo  by  the  last  of  several  advances  on  bottomry  The  tS 
w,ll  accordingly  teke  precedence  of  all  other  incumbrances,  includ^^g 
securities  to  the  Crown  (/).  mi^mumg 

Section  IV. 

Sales  to  enforce  Bottomry  Bonds  and  other 
inaritime  Securities. 


Oentral  juriadicUon  of  admiralty  divUion 
Salt  to  enforce,  bottomry  bond  uhcn  ordered 
Salti  to  tnforcf.  tnorti/ages  of  ships 
SaU,i  to  realize  I  ten  for  nceesaaries    . . 
Sale  by  court  cowpletf/i  purchtmr'a  title 


PARAGRAPH 

1020 
1021 
1022 
1023 
lOM 


1020.  The  Admiralty  Division  of    the  High  Court,  in  which  Oo„«.l 
the  junsdictiou  of  the  late  Court  of   Admiralty  i.s  now  vested  (M  J^'i^Jiction 
has  power  in  all  cases  of  bottomry,  salvage,  and  claims  for  wages.'  ti^S^'' 
to  decree  the  sale  of  the  ship  against  which  the  proceeding  is  earned 
on,  unless  the  demands  of  the  successful  suitor  are  satisfied ;   and 
the   itle  conferred  by  the  court  is  recognized  by  the  laws  of  this  and 
oi  all  other  countries,  and  is  valid  against  the  whole  world  {I). 

(«)  Sett  Shaw  V.  Simpton,  1  Y.  &  Coll.  C.  C.  at  p  753 

Ml^Ji,r-rL^:-^^r\-  %fr   \  "I-  '^^  •«''™«'  '«*  nom-   Morisan  v. 
Mormm),    /   iyp     ..  M.  &   (,.  214.       And  spe  Kf.  Tharp.  2  Sm    &   f!     -.7«    n 
where   ,t    wa«   intimated    that  policies   iiabl.-    to    tho^  on    «^uld    t    mM    if 
neeo^rj. :  ami  Bertrand  v.  flane.,  31  B.*v.  429  ;   nom.  B,rnar^7Lvt».  Til  . 
ReharrJrK^  p'  '^f!'""Tr  'V^^  ^^^'  I"-'^"  Incumbeml  Estate;  Court 
.Vt»  :M)(J  rf^?        ■^'  ^  -M'Xto«t,tf.  Ctwf»  Wert  Indian  Incumbeml  EsUtcs 

(A)  Per  Lord  St.  Lboxabds,  Re  Tharp,  mpra. 

(.)  Re  M'DowaH.  Cu-t's  West  Indian  Incumbered  R.t«te»,  300,  e<l    2 

(0  The  Tremont.  I  W.  Rob.  163.  '  .      »«• 
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imi^ma4  ^^^ '  ^  ^'®  "  "°'  decreed  at  the  iostaiice  of  a  bottomry  bond- 
holder,  until  the  court  is  satisfied  by  oeruBal  of  the  bond  that  it  in 
duly  executed,  and  with  maritime  risk.  But  although  the  bond 
may  be  invaUd  at  law,  yet  if  it  !>e  apparently  regular,  and  not 
opposed  by  the  owners  of  the  ship,  freight,  or  cargo,  the  court  will 
act  upon  it  (m) ;  and  the  holder  having  shown  a  pritn/i  facie  title 
which  would  entitle  him  to  payment  out  of  the  proceeds  when 
brought  into  the  registry,  may  require  that  any  person  who  claims 
an  interest  shall  prove  it,  before  the  bondholder  is  called  upon  to 
defend  his  own  claim. 

A  sale  obtained  on  proceedings  founded  upon  a  fraudulent 
bottomry  bond  is  invalid  and  will  be  set  aside  (n). 

1022.  The  court  also  has  jurisdiction  over  mortgages  of  ships 
under  the  Admiralty  Court  Act.  1861  (c.  10),  and  can  make  orders 
for  sale  (o)  in  proper  cases ;  and,  where  necessary,  can  make  a 
declaration  of  the  title  of  a  purchaser  {p). 

1028.  A  ship  under  arrest  for  necessaries  may  be  ordered  to 
be  removed  from  a  building-yard  and  to  be  appraised  and  sold, 
without  prejudice  to  claims  or  liens  upon  the  proceeds  of  sale,  for 
rent  or  other  charges,  if  it  be  shown  by  affidavit  that  the  amount 
of  the  claim  in  the  suit  exceeds  the  present  value  of  the  ship,  and 
that  she  is  deteriorating  {q). 

1024.  Upon  the  sale  of  a  ship  by  order  of  the  Court  of  Admiralty, 
for  the  satisfaction  of  bottomry  or  other  claims,  the  title  is  complete 
without  any  delivery  of  the  register.  And  no  order  will  be  made  for 
its  delivery,  againsi,  the  official  agent  of  a  foreign  country,  who 
alleges  that  he  detains  it  under  the  law  of  his  own  country.  But 
the  court  will  order  the  delivery  of  the  register  in  the  case  of  a 
British  vessel,  because  its  production  at  the  custom-house  may  be 
necessary  (r). 

(m)  The  India,  9  Jur.  (s.s.)  417. 
(»)  The  JiulffH,  6  L.  T.  (jc.s.)  5S3. 

(o)  Section  11 ;   see  Cartvright  v.  Philpolt  {The  Jtff. Davit),  L.  R.  2  P  C   19 
dioUOTr**  *°*''  ^  "•  *  •^**-  *  ^  « :  3  &  4  Vict.  0.  66.  M,  3,  4  (AdminUty  Juris- 

(q)  The  Nordttjernen,  Swab.  260. 
(r)  The  TremoHt,  1  V.  Rob.  163. 
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Section  V.  loSfi^ToM 

FoMolcune  or  SiUe  by  Bankruptcy  Court. 


«o  order  when  gmU  dtlay  "Ptiea 

'l^J^fia^  "J^  T*  *•  ""^^to^  deU  U  payable  ■ 
**  0/  "Wrtsrcverf  Ua*iKoU»  in  bankruptcy 

S<u«  at  rtquait  of  sub-morlgagre  "^^         • 

Safe  tcAere  mortgage  it  ,quilabU  without  de^t  or  m,mJ^.A 
Can*  where  no  order  for  eaU  wiU  btZl  '^f^ndum 

P<^*^  to  be  eerved  with  notice  of  application 

Sfftct  of  mortgagu  applying  f^  a  eecond  eaU  uhe^e'jirH  is  abortive 


1026 
1026 

..  1027 
1028 

■■    1029 

■  ■    1030 

■  .  lOSl 
••  10S2 
•  .    1033 

1034 
1036 
1036 
•■  1037 
1038 


u>.  .nd  U,.  court  b:  '„  ;"rt  .J  AeS  Court's'  T  """"'^ 
tnedbefoK  the  bankruptcy  judge  (J,).    •      «„,  rule  .pplie. 


Queation*ble 

whether 

Bankruptcy 

Court  hiM 

power  to 

or<l»>r 

foreclosure. 


I^nkruptcy 
does  not 
interfere  with 
right  to  bring 
foreclosvro 
action. 


(.)  See  Exp.  FleUher,  lie  Hart,  9  Ch.  D.  381 

(')  Bankruptcy  Act,  18g3,  ,.  93. 

(«)  WaddeU  y.  Tokman.  9  CSl  D.  212 


(«)  Ezp.  Uirtt,  11  Ch.  D. 


8  Ch.  D.  33a. 


278  J    Waddelly.  ToUma 


».  rupra;   Exp.  Pannett,  Re 


W;  &  C%a,^>agne,  Exp.  Kemp, 


[1883]  VV.  N.  133. 


nquett. 
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Paragraphs   in  the  winding-up  of  companies  («).     The  mortgagee  is,  in  fact, 
1086— 1027  independent  of  the  bankruptcy  or  winding-up  proceedings,  and 
his  action  is  to  enforce  a  claim,  not  against  the  bankrupt  or  the 
company,  but  to  hia  otcn  property  (s). 

jurUdiction  1027.  The  Bankruptcy  Rules  of  1886  provide  (a),  that  upon 
in  Bank-  application  by  motion  by  any  person  claiming  to  be  a  mortgagee 
^^^JSt)  »t  of,  or  to  have  security  over,  any  part  of  the  bankrupt's  real  or 
mortgagee'*  leatehold  estate,  and  whether  such  mortgage  or  security  shall  be 
'^"'**'  by  any  deed  or  otherwise,  and  whether  the  same  shall  be  of  a  legal 
or  equitable  nature,  the  court  will  inquire  whether  such  person  is 
such  mortgagee,  and  for  what  consideration,  and  under  what  cir- 
cumstances ;  and  if  it  shall  be  found  that  he  is  such  mortgagee, 
and  no  sufficient  objection  shall  appear  to  his  title  to  the  sum 
claimed  by  him,  the  court  will  direct  such  accounts  and  inquiriea 
to  be  taken  as  may  be  necessary  for  ascertaining  the  principal, 
interest  and  costs  due  upon  such  mortgage,  and  of  the  rents,  and 
profits,  dividends,  interest,  or  other  proceeds  received  by  such 
person,  or  by  any  other  person,  by  his  order  or  for  his  use,  in  case 
he  shall  have  been  in  possession  of  the  property  over  which  the 
mortgage  shall  extend,  or  any  part  thereof;  and  the  court,  ij 
satisfied  that  there  ought  to  be  a  sale,  will  then  direct  notice  to  k 
given  in  such  public  papers  as  it  shall  think  fit,  when  and  where 
and  by  whom,  and  in  what  way,  the  said  premises  or  property  oi 
the  interest  therein  so  mortgaged,  or  over  which  the  security  shal 
so  extend,  are  to  be  sold,  and  that  such  sale  be  made  accordingly 
The  tnistee  (unless  it  be  otherwise  ordered)  shall  have  the  conduci 
of  such  sale  ;  but  the  mortgagee  may  bid.  It  is  not  imperative  oi 
any  mortgagee  to  make  such  application.  All  proper  parties  are  t< 
join  in  the  conveyance  to  the  purchaser  (where  necessary),  as  th< 
court  shall  direct  (6). 

The  moneys  arising  from  the  sale  are  to  be  applied,  in  the  firsi 
place,  in  payment  of  the  costs,  charges  and  expenses  of  the  trustee 
of  and  occasioned  by  the  application  to  the  court,  and  of  and  attend 
ing  such  sale,  and  then  in  paj-ment  and  satisfaction  of  what  shal 
be  found  due  to  tho  mortgagee  or  person  so  having  security,  fo 
principal,  interest  and  costs  (c) ;  and  the  surplus  if  any  will  be  pai( 
to  the  trustee.  But  in  case  the  moneys  to  arise  from  the  sale  shal 
be  insufficient  to  pay  and  satisfy  what  shall  be  found  due  to  thi 
mortgagee,  or  person  having  security,  then  he  shall  be  entitled  U 
prove  as  a  creditor  for  such  deficiency ;    and  receive  dividend 


I 


(»)  Se  D(md  Lloyd  .t  Co.,  Uoyd  v.  David  Uoyd  Ji  Co.,  6  Ch.  D.  339 ;  an. 
BC*i  CamjAeU  v.  Compagnie  Oeneral  de  BtUfgarde,  2  Ch.  D.  181. 

(n)  Rule  73.  (6)  ««'«  '*• 

(c)  Incli  ding  costs  of  defending  the  security ;    Exp.  Carr,  Be  Hofmann,  1 


Cn.  i>«  o«. 


CHAr.  .X.]     FOBECLOSURE  OR  MIE   BV   BA.VKRt-PTCV  cmRT 

bv  the  court  nnnn  ;nf         F"rcnaser,  all  parties  may  be  examined 

writings  in  their  respective  cSy  or  J^^^^^^^^  f  ^Z  Pff"  *°^ 
or  effects  of  the  baLupt.  as  t^^clfsT^^  ^^ ^^S^  ^«  «'**** 
1028.  The  vendor  of  real  estate  who  has  not  conveyed  f  f »  *nH 
the  vendor  of  pe.o„alty  who  retains  the  indicia  ^ZltllrtyZ 
have  the  same  right  as  a  mortL'atrpp  tn  on      i     7   ("yperi)  {£). 

money  which  cannot  properly  be  ^ured  by^lrtg    «  i^.":/  J 
he  lender  havmg  notice  of  a  trust,  lent  the  mone/to  the  Irustee 

L  "'^^rr ""-^^^ '  ""'  ^^«'«  '^'  bankruptcy  flwed  so 
cio^  upon  the  deposit  as  to  raise  a  presmnption  of  f  audulont 
preference,  unless  it  be  rebutted  by  evidence\m)  IdTn  teh 
cases,  the  court  always  requires  satisfactory  proof  hat  the  securi  v 
was  not  made  m  contemplation  of  bankruptcy.    But  the  InpTca- 

"tencTat'df ''"'."'  ''''''  °^"  P^"'^"^"  -  iaqui^  in'!  the 
deposit .  and  to  emible  the  assignees  to  apply  for  a  deUvery  of  the 

taleness  of  the  demand,  where  twelve  years  had  elapsed  between 
^e  deposit  and  the  appUcation,  the  bankrupt  being  dL  and  thTre 
being  no  written  evidence  of  the  debt  (n). 
1081.  It  is  not  a  valid  objection  to  the  order  for  sale  that  the 

Sr'the  dl*  "'if  'r^  ^^^^^'  "'^^^  *^«  terms  of 'tmJi' 
gage,  the  debt  could  not  be  called  in ;  because  such  a  provision 
has  reference  to  the  mortgagee's  remedies  at  the  date  of  tLrdry! 
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Similar  right* 
given  to 
uopaid 
vendor*. 
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(d)  Rule  75.  /  v  d  ,    .,„ 

•)  *fJ»-  -yu"",  1  Dcac.  393. 
f)  Sxp.  Turntr,  0  Mo«L  418. 

»•-;  -!>..  ^a»e.".  i<e  ulivtT,  3  Moot.  &  A.  327.  "'      "  ""''       '^  "^"  "    '"• 
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ruptcy a  gale 
may  be 
ordered 
before  debt 
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iM^ini  ""^^^  ^*  ^*"*  ****  responsibility  of  the  bankrupt  as  well  as  of  the 
1081—1085  estate  to  rely  upon ;   and  he  cannot  be  deprived  both  of  intereHt 
and  of  his  right  to  sell  (o). 


Side  at 
nquMk 
o(  rab- 


:si 


8»k  o(  1082.  The  right  to  a  sale,  in  the  case  of  leaseholds,  is  not  affected 

hiMffOitin  ^y  *  l^""^'i  covenant  not  to  assign  without  the  licence  of  the 
bukniptoy.  lessor  (488) ;  though  it  would  be  so  if  the  lease  were  determinable 
on  the  committal  of  an  act  of  bankruptcy  {p).  On  an  application 
for  a  sale  of  leaseholds,  the  mortgagee  will  not  be  ordered  to  indemnify 
the  trustee  against  any  breach  of  the  covenants  :  he  having  had  the 
option  of  rejecting  the  lease  (q). 

8«fe  by  ocmrt  1088.  The  mortgagee  may  waive  his  special  power  of  sale,  and 
expNM  fowet  *PP'y  ^  ^^^  coutt  for  an  order  for  sale  in  his  general  character  of 
m  mortgnge.  mortgagee  (r). 

1084.  If  a  mortgagee  who  has  made  a  sub-mortgagee  become 
bankrupt,  the  sub-mortgagee  may  obtain  a  sale  of  the  bankruptn 
interest  in  the  original  security  (*) ;  but  not  without  a  previous 
inquiry  as  to  the  amount  due  if  the  original  security  was  for  an 
uncertain  sum ;  though  leave  will  be  given  to  enter  a  claim  for 
the  full  amount  due  to  the  sub-mortgagee  pending  the  inquiry. 
If  after  the  sub-mortgage  the  original  mortgagee  have  bought  the 
equity  of  redemption,  and  the  assignees  reject  it,  the  sub-mortgagee 
may  include  it  in  his  sale,  and  the  assignees  will  be  bound  to  convey 
to  the  purchaser  {(). 

1085.  A  deposit  of  deeds  is  not  necessary  to  enable  the  equitable 
mortgagee  to  obtain  an  order  for  sale  («),  nor  is  a  memorandum  of 
deposit ;  though  in  bankruptcy  the  absence  of  the  latter  affects  his 
right  to  costs.  But  if  the  mortgagee  have  no  memorandum,  he 
must  produce  clear  evidence  in  support  of  his  debt,  and  his  mere 
allegation  will  not  be  admitted  against  the  affidavit  of  the  bankrupt. 
Therefore,  where  the  bankrupt  denied  by  his  affidavit  that  the 
security  was  for  past  as  well  as  for  present  and  future  advances, 
the  order  for  sale  was  prefaced  by  a  declaration  that  the  deposit 
was  for  present  and  future  advances  only,  and  the  order  reserved 
the  proceeds  after  payrnent  of  Ruch  advances,  and  gave  libert)- 
to  apply  for  the  purpose  of  proving  the  mortgagee's  allegation  (x). 

(0)  Exp.  BignM.  Re  Theobald,  3  Mont.  &  A.  477. 
(p)  Exp.  Sherman,  Buck,  462 ;  Exp.  Drake,  1  Mont.  D.  &  De  0.  539;  Exp.  Ba^eMf, 

1  R(we  432.  .      j-     -» 

(9)  Exp.  Fletcher,  Re  CoUins,  1  Dom.  k  C.  318 ;  wo  Bankruptcy  Act,  1883, 
R.  58. 

(r)  Exp.  Hodgion,  Re  Cook.  1  GL  ft  J.  12  ;  Exp.  Baeon,  2  Deao.  ft  C  181 :  Exp. 
Bamet,  3  Deac  223. 

(»)  Exp.  Maekay,  Re  Wright,  1  Mont.  D.  ft  De  G.  5fiO ;  Exp.  PoweU,  Re  Moore, 
De  (i.  40S. 

(1)  Exp.  Tuffnell,  Re  WatU,  I  Mont,  ft  A.  620. 
(«)  Exp.  Jonri,  4  Dmc.  ft  C.  780. 
(i;)   St  II.  Mariin,  2  Moni.  &  A.  243. 


Sale  where 
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equitaUe 
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CHAP    X.]      KOB«CU>S.HK  OB  ....   «,  «,,,,„^   ^^^^^  ^^^ 

Nor  «  the  right  to  a  MnklH     1   ^^u^"  loS^fSe 

the  memorandum,  or  in  he  dc^t*''''"  ^J  •"  '"Miction  in 
complete  the  security  1^  L„  ^F  '  rr^*^,  ^«  '«»«''tion  to 
•like  been  ordered  to  be  «cW  where  thr^  Z^^'*"*'"''^  *«^« 
to  both  w«,  complete  bn  the  m!™  ^^''^'^'''*' «'  *»"«  d«Hl«  relating 
.nd  where  both  we',,  sJ^i^T^h  "  "'^"^  *"  °°'' ^"^^^ 
deeds   relating  to  ono   0^^  wl  ^  memorandum,   but  the 

.ffected  by  .'n  .rrangemtt  "1'^'"^'  ^"1  ^^^-  ^or  i.  it 
between  the  mortgagor' and  a  Sp^^ZJ  \^:  T""*^' 
acqum»  an  interest  in  the  mort^l^r  '  "'^^  ^^'""^  *•»«  '•»*«' 
equitable  mortgagee  take  a  JalS  ^"'^u''^'  ^^^'  ^^^  '^  •«» 
ruptcy.  his  righto  a  ireundeTtJr'  ^1^"^''  °'  ^^'^  '>*"1^- 
auspended.  and  revives  when  tie  itll  ^"'**^''  '"°^«"««  »  «"'/ 
inoperative  (c).  "**  '''S*'  ^<'«"t>'  i«  declared  to  be 

forl"?n'to?rpi;:nr.':h'^Lt 

norwhere the^canbenoproof  b;tK^^^^  (., ; ^o^<^« r. 

as  if  the  bankrupt  be  only  a  Durchft«.r  «*  f"*^"""' *^«  deficiency,—  u»a* 
whose  covenant  for  repa^ent  d^TsTot  *  ^  T''  ""^  '^^«'"P'-«. 
for  the  debt  to  the  mon^^JTs2i)  nor  T  ^r"*">'  '••'^'« 
mortgaged  property  is  ham^rS  -a!  wK  7^"^-  *^"  *'*'«  ^'^  t*** 
of  partnership  Vro^rty  Sr^Ta  h  ^Z  """'"'^^  "^  «  ^^are 
takingof  partLWh^  JeolCas    *  "^^   ?  Pre-emption.  and  the 

nor  where  it  canno?  be  B^^ra^^rwYt^^T"*^^^ 

case  of  fixtures  in  a  house  S  wl       .      u    "'  "»J"^'--««  in  the 

nor  where  the  prolty  w  Js^bieTf^  not  subject  to  the  «,curity  („  ; 

to  persons  not^beKfrur    Id  St^^  '^''''»«'^« 

which  were  disputed  by  thTi;;*"!!  T"*'""  ""^  "^^^"y  «^ 
^vantageou^  to  th^  tnkCp  re'u^'^BuVf  '^^'^''^ 
cases  the  mortgagee  mavent^r-!^!        r      i        *  "*  complicated 


{')  Sxp. 
(«)  Exp. 
(f>)  Kzp. 
(c)  Exp. 
id)  Exp. 
(e)  Exp. 

(/)  ifrp. 
A.  84. 

(?)  f  J5>. 

(A)  £^, 


Caknuin,  4  De«o.  242. 

**•»*<».,  B€  Svant,  1  Doac.  4  C.  110 

UathM,  3  Deac.  ft  C.  112, 

Bouk,  2  Dew.  4  C.  fir 

Harvey,  jfe  i;,^^^  3  j^^  ^^ 

MilUr,  JU  Swann.  3  ho  il.  &  g„.  553 

KfHfMe;,.  JU  Stcckdak,  3  Dc  ,j.  ft  gm.  883 


*y*M.  13  Jur.  48«. 
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•^paiiMt  the  part  in  raspeet  of  which  the  order  ii  rehved  ^ ,.  Bale 
nuty  elao  be  ordered  o(  liie  ie[>«nte  estate  of  one  partner  mort^ged 
for  a  partnership  debt,  where  he  alone  becomes  hankmpt,  though 
there  will  be  no  proof  against  his  estate  (k). 

1087.  The  mortgagee  who  applies  for  a  sole  most  bring  before 
the  court  all  persons  with  whom  deeds  relating  to  the  property 
have  been  deposited  bjr  the  bankrupt  (!)■  Where  there  are  seversl 
incumbrancers,  the  concurrence  of  all  is  necessary,  and  if  they  do 
not  concur  the  court  can  only  sell  subject  to  the  rights  of  those  who 
dissent  (m). 

1088.  If  the  property  be  bought  in  by  the  trustee,  the  mort- 
gagee, by  applying  for  a  second  sale,  waives  all  claims  against  the 
trustee  for  any  difference  in  the  amount  of  biddings  between  the 
first  and  second  sales  (n). 

(0  Kgp.  Waet,  I  Mont.  D.  *  De  O.  730. 

(ft)  Exp.  Lloyd,  3  Mont.  *  A.  601. 

{t)  Exp.  Bfui,  1  Mont.  D.  *  De  O.  191. 

(m)  Sgp.  JaeluoH,  S  Vm.  387  )  Exp.  Wright,  Be  Watt*,  3  Mont,  k  A.  49. 

(m)  Exp.  BMoek,  »  Dmm.  *  C.  Oa 


9~.,-'i"i'.  ''■     't     t    ' 


52da 


CAXANAM  VOm 
FORECLOSURE  OR  SALE 

Viet  vend  (a).  ^  '  "*  wdeem,  aad 

^.r,  junroicuon  {a),  the  court  actini?  x»  *>»•</>./.>  /  \ 

When  the  sale  of  land  is  under  an  order  ofXZ^^"^' 

•pphcation  to  confirm  sale  of  land  in  t      i  "*  "" 

defMKlMf.  Klidtor.  of  the  j.,  „,  ,j,  J!*™'?  '"  '"f"™ 

WW.  Una.  ..„  „^ ,  ^^  -id.M.S™t.ror; 

25  cMtt.     On   .ppUcUo.  for  oonten.tk,o  the  OgC 

W  B.  8. 0.  (1897X  ,.  M.  I  iij,  „b*  11 
;T  i™*"  '■  **»"'  O^S  12  O.  R.  us 

P-<.  9880.  «.  "  W.  L.  K.  032;  wd  .e.  C«»„<^.  ^.  5,,^^^ 

(a)  Orml  W^  Hf,  r.  Bill  (1909).  2  S-k.  L.  R.  188. 


jy^sacfflPi-^Tjr^A:  ^m. 


'y^ss:m:'^<im^i..':^,'''^^.:'^Sjf^:Tasi^^:& 
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appeared  to  object,  saying  that  plaintiffs  had,  before  the  sale, 
Bold  to  another  party.  Confirmation  of  sale  refused,  and  order 
made  for  foreclosure  and  a  vesting  order  (h). 

An  order  nisi  for  foreclosure  may  be  changed  into  one  for 
sale.  Where  first  order  had  been  contested  and  not  appealed 
from  it  was  held  that  the  matter  was  not  res  judicata  (i). 

In  Grey  v.  Manitoba  and  North  Western  Ely.  {k),  the  Manitoba 
Court  granted  judgment  for  the  sale  of  a  mortgaged  railway, 
part  of  which  extended  beyond  the  limit  of  Manitoba. 

When  the  mortgage  is  in  the  form  of  a  trust  for  sale,  the 
Court  will  not  direct  foreclosure,  but  sale  only  (Q. 

The  request  for  a  sale  from  some  of  those  named  in  Imperial 
Chancery  Act,  15  &  16  Vict.  c.  86,  s.  48,  is  a  condition  prece- 
dent for  making  an  order  for  sale  instead  of  foreclosure.  No 
such  request  having  been  made,  order  made  for  foreclosure 
although  mortgagees'  claim  was  $1000  and  the  land  was  worth 
$1850  (m). 

An  equitable  mortgagee,  by  deposit  of  title  deeds  was  held 
not  entitled  to  a  sale,  although  the  sale  might  be  directed  at 
the  request  of  a  subsequent  incumbrancer  or  the  mortgagor  (n). 

A  subsequent  mortgagee  cannot  as  plaintiff  have  a  sale  against 
a  prior  mortgagee.  If  a  subsequent  incumbrancer  is  brought  into 
Court  by  a  prior  incumbrancer,  he  may  obtain  a  sale  on  propei 
terms ;  but  if  a  subsequent  incumbrancer  brings  an  action,  and 
makes  the  prior  incumbrancer  a  party  thereto,  the  former  is 
limited  to  his  right  to  redeem  the  earlier  mortgage  (o). 

A  mortgagee  of  a  railway  is  not  entitled  to  either  sale  oi 
foreclosure.  He  is  only  entitled  to  the  appointment  of  a  receiver 
or  a  manager  of  the  undertaking  (  p). 

When  the  equity  of  redemption  is  held  by  the  Crown, 

(ft)  Canada  Permanent  v.  Jtue,  11  W.  L.  R.  295. 

(0  J.  I.  Gate  Co.  v.  Pre$U)n,  12  W.  L.  R.  12. 

(fc)  (1895),  31  C.  L.  J.  324. 

it)  Baton  V.  3ft&M  (I860),  8  Gr.  252. 

(m)  Canada  Ufa  v.  Fojwe  (1909),  12  W.  L.  R.  231. 

(n)  Kmrr  v.  Be^bea  (1866),  12  Gr.  204. 

(o)  CampbtU  v.  M'Dowjoil  (1880),  5  O.  A.  R.  503 ;  M^DuugaU  v.  Campheh 
(1887),  6  8,  C.  R.  502. 

(p)  Oalt  V.  Erie  aiul  Niaijara  SaUieay  Co.  (1868),  14  Gr.  499 ;  Veto  v. 
Welland  Baauxiy  Co.  (1862),  9  Gr.  455. 


SALE  BY  MORTGAGEE  OP  PARTS 


the    mortgagee    mav    Via      n  "° 

to  t.ke  possession  until   2T'   '"  .'''*"''    "'   P^^^'^^ 
redeem  (^).  ^^'  ^'^""^  shall  think  proper  to 

"gaiMt  the  Master's  onier  for  safe  i)      '°"*'°""»  "«•  deenjed 

to  i:.f rntl^t^t^^^^  ?  ^-  ^^^  -  pow. 

foreclosure  except  by  the  Lst'tn  '^  ^'"  «"  "'^^^  ^or 

A  -ortgagee^ann  rafraTo'rd:    '"t  ^'^'^'^^^^'^  ^">- 
before  it  is  made  absolute  exeToil?  ""  '''  '''''^''"^  ^-^ 
the  leave  of  the  Court  (")  '  ^°'''''  "^  '^^^  ^^thout 

The  Court  will  not  increaap  th. 
required  under  the  nrles  ^17  h    def'T'  "^^  *'^  '^P°^' 
in  lieu  of  a  foreclosure,  even  thoth  t  '  ^'^  '^^  '  «^« 

s:nS;ir-^---trr:f^^ 
/.XXt;a:^3r;;:trrr^^^^ 

clarms(a).  Fa/menc  ol  a  second  mortgagee's 

In  case  the  mortgagee  has  sold  part  of  ft, 
property  under  his  power  of  sale  whL^  "^o^Saged 

owner  of  the  equity  the  sale  1 1 '       ^    ^'  ^'^"''"'^^nce  of  the 

to  bring  an  acSn  fo  forect  u"e  o      ?        '''  ""^""^^'^  "^^t 
i°g  Pau  (5).  "'^*°'«°iosure  or  sale  rn  respect  of  the  remaln- 

'•  ?f II^'^'^^^""''' ''~' '"""  ""'^  ^^'•'-'  «"»-^  0^)'  - 

«)  «-».«  V.  Beaty  (,879),  8  P  B   146 
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Rule  389  provides  that  in  an  action  for  foreclosure  the 
defendant  may  move  to  stay  the  proceedings  in  the  action  after 
judgment,  but  before  final  foreclosure,  or  recovery  of  possession 
of  the  mortgaged  property,  upon  paying  into  Court  the  amount 
then  due  for  principal,  interest,  and  costs,  and  see  Hazeltine  v. 
Consolidated  Mines,  Limited  (1909),  13  O.  W.  II,  994. 

When  a  sale  has  been  made  under  a  judgment  of  the  Court, 
special  grounds  must  be  shown  before  the  Court  will  reopen 
the  sale  proceedings  (c). 

Plaintiff,  a  mortgagee,  applied  to  set  aside  a  sale  made  on 
his  application  under  direction  of  the  Court.  Held,  that 
purchase  price  was  fair ;  that  purchaser  not  at  fault ;  but 
plaintiffs  were  in  having  the  reserved  price  fixed  too  low. 
Application  refused  (d). 

For  terms  upon  which  the  reopening  of  the  foreclosure  may 
be  had,  see  GUlies  v.  &niith  (1909),  13  O.  W.  E.  1108. 

In  an  action  for  foreclosure  of  a  mortgage  for  $12,000, 
defendant  claimed  that  plaintiff  had  advanced  only  $5000  in 
cash,  and  that  there  were  no  other  considerations.  Held,  that  as 
the  mortgagee  was  given  an  interest  in  the  property  which  was 
to  be  subdivided  into  lots,  and  that  as  his  share  of  the  profits 
was  to  be  $7000,  there  was  nothing  improper  or  inequitable  in 
fixing  the  amount  and  including  it  in  the  mortgage.  There 
had  also  been  ratification  (e). 

After  the  order  nisi  for  foreclosure  the  mortgagee  paid 
certain  taxes.  Held,  that  accounts  must  be  taken  anew  and 
a  new  day  fixed  (/). 

The  report  of  an  abortive  sale  requires  confirmation  {g). 

Action  on  covenant  and  for  foreclosure  on  appeal  from 
order  of  the  referee,  in  an  action  for  foreclosure  and  a  personal 
order  for  payment,  staying  proceedings  after  judgment  under 
Rule  278  of  the  King's  Bench  Act,  R.  S.  M.  (1902),  c.  40,  upon 
payment  of  the  overdue  instalment  of  principal,  interest,  and 


(e)  Fnfon  Trutt  Co.  v.  O'EeUly  (1907),  10  O.  W.  B.  618. 

(d)  Fox  V.  Hunter,  12  W.  L.  B.  87 ;  Cummir.^s  v.  Semerad,  pott,  p.  932o. 

(e)  Buckle  V.  Peanelee  (1909),  14  O.  W.  B.  37. 
(/)  Malheto  V.  McLean,  11  W.  I..  B.  630. 

(.g)  RiiberU  v.  Caughall  (1903),  2  O.  W.  R.  939. 


costs.    Held  ^1  ^  fTiaf  tu        . 

the  meaning';,  ^t  ^iVtr.^  T!/-;-^^--  within 
although  judgment  for  the  amou;    of  th     ,  ^'"°''  ^''^"^  '^''' 
for.    (2)  A  provision  in  a  ZZr!     J      '^'^^  ''"^  «'««  ««ked 
ment  of  an  instalment  of  pr^Ur  tT'  "'"';  '''''''  ^"  P*^" 
become  due.  is  not  one  aUTwhLr'"  •'' '''  "'^'^^  '""'^'^ 
being  in  the  nature  of  a  penakv     ,v       "^"''^  ^^"  ^^"^^«  «« 
595.    (3)  Although  Ilule'  m'a;  ';:7-  ^'V'  ^^  '^  ^  «• 
stayed  m  the  action  after  judgment  "t  ^'''''^'''S^  ™«y  be 
the  amount  then  due  for  priaXi    inf      ^"''"'  '"^°  ^°"^^ 
relief  ordered  could  not  be  sCtTto  t^T^'^  7'  '''''"  "'« 
rule  because,  by  virtue  of  the  a  eel    .^^^^^^^  ^^er  that 

gage,  the  amount  then  due  was   he II  "''  "'  '^«  ^'''- 

Uebt.  and  equity  will  not  r2.TJ^^:TT  ''  ''^  ^™^^*^ 
The  defendant  was  entitled  t  theTeS"'.  ' '.T'''''-  ^'> 
the  Eeal  Property  Act.  which  jXft^t,'  '-  '''  "*' 
circumstances  appearing  iu  tLlT  ™°^tgagor.  in  the 

-  may  be  in  defa'^lt  u^nder  the  mo  .'  '"'  "'''  ^"^'^  --" 
to  be  taxed  by  the  distr  ct  re  terraS'h  'iT  ^''''  ^^^*^' 
relieved  from  the  consequencef  ^  rn;'ayL^^^^^^^^^^^  '^ 

the  mortgage  money  as  may  nof  H,:    ?      .  '"""^  "^ 

payable  by  reason  of  lap^of "1^'  ,  ^S  r""^  '"^'  ""^ 
Eeal  T>roperty  Act.  uotwiths  Jd"'  th^  T  '''  ''^  ''^ 
followed  by  sections  relatin^onC;!.  ^'""''^'^  '""^ 

the  new  system,  is  not  so  limUed  but^'"  r°"''"^'  "°^^^ 
mortgages,  including  those  rrisfel      7T^^  'PP^^^  *°  «" 

.  ws  uadermoW::rsirf::r^^^^^^^^^^^ 
L..  -o°obtaine":rrr:^^^^^^^^^       - 

against  the  mortgagor    his  wifp  ITr.  '"  ^""^^^^ 

mortgagee  alleged  that'  the  J^^at  at'thJ  /^"t"^'  ^^^^ 
pursuance  of  a  fraudulent  scheme  bTtb  .         '"''''''  ^" 

the  land  freed  from  the  mortgagT  Held  thTf 'T^  ^  '''^''' 
to  have  been  a   purchi^Pr  f         f^^'^' that  L.  could  not  claim 

offence  was  not  ple!d  d  Id  i^  "  "''""'  "  ^^^^ 

amend  should  be  .^at^d    'h^        "'l^  ^  <^^-  ^  -'"ch  leave  to 

W  Va«.    ;  r  '^''''''  *^'"^  ^he  facts  proved 
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were  sufficient  to  put  L.  on  inquiry,  and  so  amounted  to  con- 
structive notice  (i). 

A  motion  by  the  plaintiff  in  i  mort^ijage  action  for  an  order 
for  a  new  day,  and  a  new  account,  and  to  change  the  relief 
sought  from  sale  to  foreclosure,  was  opposed  by  the  defendant 
upon  the  ground  of  a  ettlement  or  compromise  after  judgment, 
under  which  money  had  been  paid  to  the  plaintiff,  the  mortgagee. 
Held,  that  if  the  defendant  mortgagor  had  made  default  in 
payments  according  to  the  agreement,  the  unmodified  burden 
of  the  mortgage  existed,  and  was  enforceable.  Such  an  arrange- 
ment should  be  investigated  in  the  Master's  office  and  not  by 
independent  litigation.  The  matter  had  passed  into  judgment, 
and  the  only  contest  was  as  to  how  much  was  due  and  payable 
in  respect  of  the  mortgage,  having  regard  to  the  arrangement 
manifested  in  the  correspondence  and  dealings  subsequent  to 
the  Master's  report.'  It  was  foreign  to  the  policy  of  the  Judica- 
ture Act  to  contemplate  new  litigation  in  such  a  case  as  this  (k). 

An  action  for  foreclosure  and  possession  was  began  by  a 
mortgagee  against  the  mortgagor  and  a  tenant  of  the  latter  in 
possession.  The  tenant  entered  an  appearance  disputing  the 
amount,  and  pending  the  action  the  mortgagoi  dispossessed 
her  by  other  means.  Judgment  by  default  was  obtained,  by 
the  plaintiff  against  the  mortgagor  without  taking  any  notice 
of  the  tenant.  Held,  that  this  was  irregular,  the  action  should 
have  been  dismissed  or  discontinued  against  her.  Upon  the 
reference  directed  by  the  judgment,  and  in  his  report  the 
Master  continued  the  tenant  as  a  defendant  by  original  action 
and  also  added  her  as  a  party  in  his  office  by  serving  her  with  a 
notice  to  incumbrancers,  although  she  was  not  a  subsequent 
incumbrancer.  Held,  that  her  name  should  be  struck  out  both 
as  an  original  and  added  party,  upon  her  appeal,  from  the  report, 
notwithstanding  that  she  had  not  moved  to  discharge  the  notice 
served  upon  her  (I). 


(0  LavOor  v.  Day  (1899X  29  8.  C.  R.  441 ;  nfflnning  12  Manitoba  L.  B. 
290,  sub  n<m.\Day  v.  Jludledge. 

(t)  M'Collum  V.  Ca$ton  et  al  (1901),  1  O.  L.  R.  240. 

(0  Gotean  v.  Allen  (1896),  26  8.  C.  R.  292;  followed  M'Laughlan  v.  Slemrt 
(1901),  1  O.  L.  R.  29.'). 


■11^^ 


less  incumbrancer  „n«„  *i  .  •  ^  ^™'  *^  ''everthe- 

thereof  in  ^IZT^To^ZT  Tt  "^""  '''  ^^^^^^^ 

280  I  ;  t  T^  ^"^^  '•  ''^^■''^'•'  6  Terr.  L.  R.  225  •  2  W  L  R 
280  that  the  Court  has  jurisdiction  in  proceediwl  L  ; 

originating  summons  to  determine  v^LT  ^   ^    ^^  "^ 

ar«  binding  on  land  ac^ain^rwl    w.  '  ''  °°'  executions 

b  uu  lana  against  which  they  are  reristererl     ro\  tu  ^ 

Mle  prooe«U»g,(„).  *"°°  *"  "'"  "^"'•ri'J'  of  the 

A  mortgagee  who  sells  the  land  and  oav.  ^ff .. .- 

to  h""^""!;  ^''f  ^'  '•  ''''  '•  '^'  ^'^^^  *"«-«  «ve«J«e  mortgage 
0  be  p^d  without  notice  and  without  extra  witness.  exprSl 

by  i^on  of  default  in  payment  of  interest  on  instalments  (o) 

When  a  mortgagee  upon  default  in  payment  of  an  Z.I. 
ment  0  interest  brings  a  foi^closure  action.Ld  claims  ^^nt 
of  he  full  amount  secured  by  the  mortga^^e  any  mr^l^T 
acaon  by  ori^al  writ,  or  added  in  the^m^i't  r's  S  or  by 

A  person  who,  after  the  institution  of  the  foi^dosure  action 
acqun:es  an  interest  in  or  claims  against  the  mortgaged  pre^' 
may  on  his  application  be  added  as  a  party  (g). 

(m)  Union  BanJc  y.  Jordan,  8  W.  L.  B.  77  1  SaA  in^ 


'm'  ^ 
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The  lessees  of  owner  of  equity  of  redemption  with  option 
of  purchase  ought  to  be  made  a  party  (r). 

Mortgagees    obtained    the    usual   judgment    against    the 
mortgagor  and  his  wife  for  redemption  or  foreclosure  on  the  5th 
April,  1900,  The  Master  added  as  defendants  a  subsequent  mort- 
gagee and  creditors  of  the  mortgagor  having  a  fi.fa.  lands  in  the 
hands  of  the  sheriff,  and  by  his  report,  dated  the  16th  May,  1900, 
certified  that  the  execution  creditors  had  not  proved  any  claim 
and  appointed  the  17th  November,  1900,  for  payment  by  the 
subsequent    mortgagee.      Payment  not  having  been  made,  a 
final  order  of  foreclosure  as  to  the  added  defendants  was  issued 
on  the  21st  November,  1900.     The  Master  thereupon  made  a 
subsequent  report,  appointing  the  29th  December,  1900,  as  the 
day  for  payment  by  the  original  defendants,  and  payment  not 
having  been  made  by  them,  a  final  order  of  foreclosure  was  issued 
against  them  on  the'  29th  January,  1901.     On  the  3rd  of  April, 
1901,  the  execution  creditors  served  a  notice  of  motion  to  open 
the  foreclosure.     On  the  same  day  the  mortgagees  had  written 
to  the  mortgagor  offering  to  give  them  as  of  grace,  b  part  of  any 
surplus  over  their  claim  which  they  should  realize  by  a  sale  of 
the  mortgaged  premises  upon  the  mortgagor  agreeing  not  to 
move  to  open  the  foreclosure.    Held,  that  the  execution  creditors 
having  moved  with  reasonable  promptness,  and  being  in  a 
position   to    give  the  mortgagors   immediate  payment,  were 
entitled  to  have  the  foreclosure  set  aside,  and  to  be  let  in  to 
redeem  upon  the  usual  terms  (s). 

A.  advanced  a  sum  of  money  to  B.,  taking  two  mortgages 
on  separate  properties,  each  mortgage  being  for  half  the 
mortgage  money.  The  mortgagee  foreclosed  one  of  the 
mortgages  and  then  parted  with  the  property.  Held,  that  this 
was  no  bar  to  a  forclosure  of  the  other  mortgage  (t). 

A  mortgagee  who  holds  several  mortgages  on  the  same  land, 
one  of  which  is  not  due,  cannot  foreclose  that  mortgage  with 
the  others  («).     If  there  are  several  mortgagees  they  must  all 

if)  Klmtley  v.  Dingman  (1907),  10  O.  W.  R.  248. 

(»)  Scottish  American  Investment  Company  v.  Brewer  (1901),  2  O.  L.  E.  3C9. 

(«)  Bald  V.  Thompson  (18(59),  16  Gr.  177. 

(u)  Thibods  v.  CoUar  (1850),  1  Or.  147. 


be  parties  to  the  action   whether  fh.     k     •  • 
tenants  in  common  (x).  ^  **  J^**^'   tenants  or 

A  Bill  of  foreclosure  tile.1  l.v  fi 

brought,  .„d  it  i,  «  „„c.,^  '  °  '"    '°"™'  '°  •"^•*"y 
Jul7,  1886,  devolvr: "S:/""  »'•»'"'  «"'  ""y  of 

A^^rr  rxt  zt-  ^""'-•'  "--^ 

prow  a,  itsb,  ™,  a/Il    °  '"°'«""'  "'  '"«  "•I'"™" 

bring hia action,*).  "  «"''°  '»  ^W'  'I'"  ".igneo  ,„ 

execltf,,irrnl:","''°°  °°  '  -""^^  '"^»  '» 

All  parties  interested  in  the  eau,>v  «f     ^ 
-  -a  „.gi„a,  defendant,  in^  :X  tSltt 

(*)R.8.0.(l897),c.l21.8.l3. 

(6)R.S.O.(1897).c.65,8.8. 

(c)  Shnnery.  White  (1883),  19  c.  L.  J.  1,5 

l?R  a  o.  oSrf  5"'  '''■"  '""""-  «-■  (^«»«).  23  o.  A.  a.  m 
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sale  {k'  But  execution  creditors  and  persons  having  mechanic's 
liens  subsequent  to  the  plaintiff  should  be  added  in  the  Master's 
office  and  not  made  original  parties  (/). 

In  Ontario  the  Act  respecting  Assignments  and  Preferences 
by  Insolvent  Persons  (m)  vests  in  the  assignee  any  equity  of 
redemption  belonging  to  the  assignor. 

The  wife  of  a  mortgagor  who  has  barred  her  dower  is  a 
proper  if  not  necessary  party  in  the  first  instance  («). 

The  wife  of  a  purchaser  of  the  equity  of  redemption  is  not 
a  proper  party  to  an  action  of  foreclosure  (o). 

An  administrator  ad  litem  may  be  appointed  in  actions  for 
foreclosure  or  sale  (p). 

When  the  mortgaged  lands  were  not  equal  in  value  to  the 
mortgage  debt  and  the  mortgagee  sought  foreclosure  only,  the 
mortgagor  having  left  us  other  estate  to  which  resort  could 
be  had,  an  administrator  ad  litem  was  appointed  (g).  If  a 
mortgagor  dies  intestate  his  infant  children  are  proper  parties 
to  an  action  for  foreclosure  or  sale  (r). 

A  ailway  company  taking  lands  by  arbitration  are  proper 
parties  to  an  action  for  foreclosure  (s). 

A  surety  for  payment  of  a  mortgage  is  not  a  proper  party 
to  a  foreclosure  suit  {t). 

When  a  purchaser  of  the  equity  of  redemption  covenants 
with  the  mortgagor  to  pay  off  the  mortgage  the  debt  cannot  be 
sued  by  the  mortgagee  for  want  of  priority  (m). 

(*)  PaiUrion  v.  Holland  (1860),  8  Qr.  238;  BuekUy  v.  Wtlion  (1861X  8  Or 
566. 

(0  Jaekmm  v.  Hanmond  (1879),  8  P.  B.  157 ;  NeUoH  y.  Coehrane  (1889),  13 
P.  B.  76. 

(m)  B.  8.  O.  (1897X  o.  147,  b.  5. 

(«)  Ayertt  v.  M'Lean  (1890),  14  P.  R.  15 ;  Bhmg  FittgeraJd  (1893),  15  P.  B. 
467. 

(0)  Parker  v.  Wiltett  (1899),  22  N.  S.  B.  83;  Monk  v.  Benjamin  (1890),  13 
P.  B.  366;  Dower  Act,  R.  8.  O.  (1897),  c.  164,  s.  2. 

(,p)  Re  ChamUiH  and  Canada  Life  Aieurance  Company  (1888),  12  P.  R. 

(g)  Cameron  v.  PhilUpg  (1889),  13  P.  B.  78;  lie  WiUiamt  ami  J^Kinnon 
(1891),  14  P.  B.  338. 

(r)  Keen  v.  Codd  (1891X  14  P.  R.  182 ;  and  lee  Emerton  v.  Humphriei 
(1892),  15  P.  B.  84. 

(«)  SeoUiih  American  Inrettment  Co.  v.  PriUie  (1893),  20  O.  A.  R.  398. 

(0  Heal  Ettate  Loan  Co.  v.  Mckmorth  (1886),  3  Man.  R.  116. 

(tt)  Clarkton  v.  Scott  (1878),  25  Gr.  373 ;  The  Frontenae  Loan  and  Inveilment 
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VALIDITY  OF  MORTOAOE  TO   BF  R4T«Fn  »« 

"«<   1"   BE  RAI8KD  BY  lI.EADIXCS  r,2Gk 

The  mortgagee  cannot  miiure  n  nurot^  * 
security  has  been  realign,!  ,.ni,r  ^  *     P"^  "°t»'  ^l>« 

Wh«n  fJ       ?  ^'  "  '''"'"■''  ascertaincUx). 

When  the  mortgaged  lands  have  \mn  sol,?  f  . 

-on,  the  porchaaers.  however  numerl     1  O       T""'  ^'''- 
to  the  action.    The  mortga^r  entit  !  ""'"  '"*"'" 

Registered  subsequent  mortgagees  or  th«  !1         , 

who  has  not  recovered  ZTI\  ''"^^^^  '°"*«**^*  ^^^J^'or 

recovered  judgment  is  not  a  proper  party  (c) 

(X)  Tutor  V.  S<,  JbAn  (1863).  10  Gr.  85. 
(»)  BuekUt  V.  W.7«»  (iscn,  8  Or.  Sec. 
(«;  Jfartin  V.  Mile*  (1883),  5  O   It   404 .   j  j 

at  p.  149.  ^»nmngnam,  Cunntngham  v.  Dry„icae  (1892X  21  !>.  C   R 

(bj  Canadian  Banh  of  Commeroe  v.  Forbe,  (1885).  10  P  R  44. 
)^-l  l'^'^  ''■  ^^*^  (1889).  17  O.  B.  275.  ' 

(<<)  Rr*»<m  V.  ^rjii«  (1878),  25  Or.  407. 

Or.  aio^"^'  V.  ^<..«an  (1868).  15  Gr.  117..  w  v.  itf-Cbnnao.  (1857).  6 

(/)  Smythe  v.  3faW»i,  (1898),  18  P.  R.  227 

to)  Ac*/ord   V.   Oran^i  j„r,ction  Railvsxy   Oo    OS77N     1    s    r     p    ««. 
-ViWa«  V.  J.-^,  Pa^  ^^  ^.  ^J3g,^^  /„  P  r:  S?20  C  L  J.  fssflj 
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not  be  permitted  to  umond  tho  defonce  after  tlio  judge  hud 
decided  agaiii'^t  him.  If  he  had  a  defence  upon  the  merits,  it 
Bhould  have  Injen  pleaded  witli  the  points  of  law,  ().  13,  r.  12  ( j) 
afford?  nil  the  pwtection  such  a  defendant  can  demand  (A). 

If  the  statute  of  limitations  is  relied  ujjon  as  a  defence  it 
must  be  expressly  pleaded  (t). 

In  au  action  for  foreclosure  or  sale  or  possession  of  mortgaged 
property  the  defendant  may  before  judgment  move  to  dismiss 
the  action  upon  ikying  into  Court  the  amount  then  due  under 
the  mortgage  and  costs  (k). 

After  an  order  for  sale  had  been  made  and  a  deficiency 
resulted,  the  Court  allowed  tlie  inortgafjeo  to  proceed  for  the 
deficiency  against  the  mortgagor  on  the  latter  covenant  (/). 

The  following  cases  may  also  be  consulted  with  reference  to 
foreclosure:  J.  I.  Case  Company  v.  Preston  (1910),  12  W.  L.  E. 
12  ;  Canada  life  v.  Vance  (1910),  12  W.  L.  R.  231 ;  Williams 
v.  Box  (1910).  13  W.  L.  11.  451 ;  Independent  i  imber  Company 
v.  Gardiner  (1910),  13  W.  L.  R.  548 ;  MitcheU  v.  lUthcrfwd, 
12  W.  L.  R.  55. 

RIGHTS  OF  EXECUTION   CREDITORS 
Of  Mortgagee 

The  estate,  right,  title,  and  interest  of  a  mortgagee  under  a 
registered  mortgage  of  land  may  be  seized  under  a  writ  of 
execution  against  the  mortgagee.  Execution  Act  (a).  In  Nova 
Scotia  the  interested  mcvLgagee  under  a  mortgage  is  bound  by 
a  recorded  judgment    ind  may  be  sold  thereunder  (6).     In  New 

Munne  (1884),  20  C.  L.  J.  112 ;  VWi«y  v.  Ledyard  (1883),  10  P.  R.  182 ;  20 
C.  L.  J.  J  42;  Rowland  v.  Burwell  (1888),  12  P.  K.  607. 

(k)  Bitckie  V.  Pyke,  1904,  40  N.  8.  B.  47C. 

(0  Wright  V.  Morgan,  1  O.  A.  It.  613;  Cattanaeh  v.  UrquhuH  (1873),  (I 
P.  R.  28. 

(A:)  See  Wiimi  v.  Cimpbell  (1«!»3),  15  P.  R.  2.H ;  Itubertton  v.  Htiherinqion 
(1888),  8  C.  L.  T.  141;  StraclMn  v.  Mumey  (1858),  6  Gr.  378;  Ciuw  v.  hw„l 
(1881),  9  P.  R.  lU;  lO.  R.  384. 

(0  M'Neil  V.  O'Connor  (1907%  2  E.  L.  R.  288.  See  Union  Bank  of  Canada 
V.  M'Elroy  (1909),  11  W.  L.  R.  259,  as  to  procedure  by  originating  lummona  for 
order  for  forcciosure. 

(a)  R.  8.0.(1897),  0.77. 

(6)  Nom  Scotia  Mining  Co.  ▼.  Greenar  (1898),  31  N.  S.  R.  189. 


"""■"  "'  «SECUTIO»  t»liDITO.»  5V,„ 

mortsnge  therelu  W.    In  tlio  North  W,.,r.  T.»'. 

may  be.eUed  «nd.r.  writ  rfox^uL     T         '""°"«"«' 

•heriff  to  th.  creditor  at  the  ,„r«l  Lt  Z'"""  "'  "" 


0^  Mortgaijor 
/^r^periaimevator Company y.Je.»e (mi)  ,;W  L  E  181 

;««;.eM  Prior  to  the  Jo:ns;;trrr ,r 

following  i„,  V.  Spilkr,  2  W.  L,  E  280  th»l  ,1,.  .     ' 

creditor.  h.d  no  ol.i„  „  .,„i.,„  ,^  .fondtCr™'"™ 
A  judgment  creditor  of  a  mortgagor  having  .  t^  „f  „„„ 

^d  to  =ati.,y..i,deh..  ^he  A^tl^X l^t 'aXeh^d 
m«gage  „f  „.,  estate  maybe  »,d  .ubject'to  the  monit 
^d  r  an  e»e„«.ron  against  lands  of  the  owner  of  the  eqS, 
e-fter  .n  h,s  Wettme  or  after  hi,  death,  in  the  same  mann'r^ 
lands  not  subjoet  to  mori^gage  may  be  sold.    (In  Nova&„t" 

hy  K  S.  N.  S.  (1884),  c.  124,  which  is  simUar  in  terms  to  ,!,„ 
OnUrio  Act.  In  Manitoba  by  U.  S.  Man.  (1902  ,  c.1ri,rNl 
Brunswck  U.  S.  N.  B.  (1877),  c.  42  &  47.)  It  w»s'held  that  a  fZ 


if 
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sale  could  not  be  made  where  there  were  two  mortgages  held  by 
different  persons  upon  the  same  property  (g).    This  decision, 
however,  was  questioned  in  a  latter  case  (h).    But  the  equity  of 
redemption  in  a  portion  of  the  lands  and  the  fee  in  another 
portion  may  be  sold  together  under  a  writ  against  lands  (i).     If 
a  sheriff  seizes  the  equity  and  conveys  to  the  execution  creditor, 
the  execution  debt  is  satisfied  pro  tanto,  and  the  equitable 
interest  in  the  mortgaged  premises  becomes  vested  in  the 
judgment  creditor  (».    A  mortgagee  purchasing,  even  if  he  is 
the  holder  of  the  judgment  under  which  the  sale  takes  place,  must 
give  to  the  mortgagor  a  release  of  the  mortgage  debt  (ft).    Where 
a  writ  of  execution  after  renewal  was  lost  in  transmission  to  the 
sheriff  through  the  mail,  an  order  was  made  for  the  issue  of  a  new 
writ  nunc  pro  tunc,  to  bear  the  p  .me  indorsements  and  evidence 
of  renewal  as  the  original  writ ;  the  order  further  directing  that 
the  substituted  writ  should  have  the  same  force  and  effect  as 
tlie  oiiginal  {l).    A  aale  of  equity  of  the  redemption  under  an 
execution  against  the  mortgagor  will  not  be  set  aside  in  the 
absence  of  fraud  or  irregularity,  merely  on  the  ground  of 
the  inadequacy  of  the  price  obtained  (m).    Execution  creditors 
of  the  mortgagor  are  "assigns,"  and  are  entitled  to  notice  of 
sale  under  a  power  of  sale  the  terms  of  which  require  notice  to 
be  given  to  the  assigns  of  the  mortgagor;  but  only  those  having 
executions  in  the  sheriff's  hands  at  the  time  notice  of  default  is 
given  are  entitled  to  notice  {n).    The  right  of  an  execution 
creditor  under  an  execution  against  lands  in  the  hands  of  the 
sheriff  of  the  county  in  which  the  lands  of  the  debtor  are 
situated  is  a  "lien  "and  the  money  mentioned  in  Lhe  writ  is 
"money  charged  upon  land."    Taking  steps  to  seU  under  such 
a  writ  is  a  "proceeding,"  and  if  the    writ,  although   only 
renewed,  has  been  more  than  ten  years  in  the  sheriff's  hands, 

Gr  «I^'""""  '''  '^''*'"  '^^^^^'  ^^  ^'"  *^2  "^'   ^'^  "•  "'<««*  (1869),- 16 
(ft)  Somw  V.  Ireland  (\%ld),  4  Ont.  App.  118. 
(0  8ami»  v.  IrOaiul  (1879),  4  Ont.  App.  118. 
(j)  ChiUiek  v.  Lowery  (1903),  2  O.  W.  R.  96  . 

(I)  Fmrchild  V.  Cravoforil  (1890),  1 1  Man.  B.  330.  i  *'         • 

(m)  Parr  v.  Montgomery  (1880),  27  Gr.  521. 
(«)  Rt  Abbott  ami  Mfdoalf  (1801),  20  Ont.  299. 
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and  no  payment  or  acknowledgment  has  in  the  meantime  been 
made  or  given,  as  required  bv  s   2^  «f  fi      t,    ,  ^ 

transfer  has  been  made  (q). 

(o)  R.8.  0.(1897),  0.133. 

(p)  Nea  ▼.  .i/mond  (1897)   29  Ont    m„^    ,      n  , 
P.  R.  S51.  ^'  •  *^^'  ««  *'*>  ^''e*  V.  ir«rf«  (1891),  14 

(?)  Canadian  Mining  and  Invettment  Co.  v.  Wheeler  (Vmu  ^  o  r    »  „ 
and  .ee  GW  v.  SautHern  Loan  and  Sa.ino,  Corn^ntil'^'^l'  ^'  «•  ^'^^ 
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fianirup^oy  rules  J^ZuZ    '/-'''  '"""^''"'^'^^        ■  " 

.W.^„„^^W,^^^^;^^--^«/,<>»  of  elates  of  ,.ceas^, 

^^t'o  meant  by  "secured  creditor"  "^         ••         ••         .. 

yi&lZs-^y-  ---'  ^y  '^crediU.s  „nd  not  /.p^ - 

^jo^^for<iel>tu,tkout7s£:47:/l'''^'"''^  ■ 

"^"^oj  proving  for  secured  annuity 

■Mortgagee  who  votes  in  resDeei  nt  h.-.     i  ,"^  ,     " 

'purity     ..         ..^y'"*^''''^^^^^'>ti„ipliedly,urrendershis 
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shaU  have  any  remedy  in  respect  at  LI  Til         ?*'^  ''^  *^«  ^ct,  «>^ured 
ruptcy,  against  the  propert?  ot  IZ  of    n" ^  ^'^  *^«  ^^^^ 
commence  any  action,  or  other  SZn     ^    ^"^"P*'  ^^  ^^a"  "***^r 

but  saves  the  power  of  any  secured^eZr  ,         ,    ™^^  ^"^P^^^  '  ""=' 
deal  with  his  security  in  the  r^!  ""  ''^''^"  °^  otherwise 

provisions,  he  would  have  btn  entitLT"  '^'  '"^  '''^  *^«  ^^ove 
same.  ''^^  «°*^"ed  to  reahze  or  deal  with  the 

kh  BWurity  ,„j  °™'"«^  *»  <^  i^  ordinary  remedies,  for  enforcii^, 
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Mortgagee 
can  only 
prove  ii 
bankruptcy 
on  condition 
of  valuing 
his  security 
and  proving 
for  balance. 

Bankruptcy 
rules  relating 
to  proofs  by 
secured 
creditors. 


OP  RIGHTS   AND  REMEDIES  OF  THE   CREDITOR.      [PART  ] 

1040.  If  tbe  petitioning  creditor  is  a  secured  creditor  he  mi 
in  his  petition  either  state  that  he  is  willing  to  give  up  his  secur 
for  the  benefit  of  the  creditors  in  the  event  of  the  debtor  bei 
adjudged  bankrupt,  or  give  an  estimate  of  the  value  of  his  securi 
In  the  latter  case  he  may  be  admitted  as  a  petitioning  creditor 
the  extent  of  the  balance  of  the  debt  due  to  him,  after  deduct! 
the  value  so  estimated,  as  if  he  were  an  unsecured  creditor. 

1041.  The  rules  as  to  proof  by  secured  creditors  under  1 
Bankruptcy  Act,  1883,  s.  39,  and  Schedule  2,  the  non-compliai 
with  which  by  a  secured  creditor  excludes  him  from  all  share 
any  dividend  (6),  are  as  follows  : — 

9.  If  a  secured  creditor  realizes  his  security  he  may  prove 

the  balance  due  to  him  after  deducting  the  net  amoi 
realized. 

10.  If  he  surrenders  his  security  for  the  general  benefit  of  i 

creditors  he  may  prove  for  his  whole  debt  (c). 

11.  If  he  does  not  either  realize  or  surrender  it,  he  shall,  befi 

ranking  for  dividend,  state  in  his  proof  the  particulars  a 

date  of  his  security,  and  the  value  at  which  he  assesses 

and  shall  be  entitled  to  a  dividend  only  in  respect  of  ( 

r  lance  after  deducting  the  value  assessed  (d). 

12. — ^<;  ;  The  trustee  may  at  any  time  (e)  redeem  the  valv 

security  on  payment  to  the  creditor  of  the  assess 

value. 

(b.)  If  the  trustee  is  dissatisfied  with  the  assessed  value, 

may  require  the  property  valued  to  be  offered  for  s 

at  such  times  and  on  such  terms  and  conditions 

may  be  agreed  upon  between  him  and  the  credit 

or  as  in  default  of  agreement  the  court  may  dire 

If  the  sale  be  by  auction,  the  creditor,  or  the  trus 

on  behalf  of  the  estate,  may  bid  or  purchase. 

(c.)  But  the  creditor  may  at  any  time(/),  by  notice 

writing,  require  the  ^^'stee  to  elect  whether  he  \ 

or  not  exercise  hit  •  of  redeeming  the  secur 
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(5)  Rule  16. 

(c)  But  if  he  does  so,  he  cannot  afterwards  change  his  mind  and  rely  on 
security.     He  O'D,  Exp.  Robinson,  15  L.  R.  Ir.  496. 

{d)  This  applies  even  where  the  security  was  given  for  bills  of  exchange  wl 
have  been  negotiated  by  the  creditor,  and  which  he  has  had  to  pay  in  full.  Bai 
v.  Wright,  15  Q.  B.  D.  102,  aff.  16  Q.  B.  D.  330.  The  estimate  need  not  be 
true  estimate,  but  the  trustee  will  be  entitled  to  redeem  at  the  amount  estimat 
Exp.  Taylor,  Re  Lacey,  13  Q.  B.  D.  128.  If  a  mortgagee  has  postponed  his  secui 
to  enable  the  debtor  to  raise  more  money,  he  will  be  entitled  to  prove  for  the  amo 
which  he  would  have  received  out  of  the  security  if  he  had  not  consented  to  postp' 
it.    Exp.  Ford,  Re  ChapptU,  55  L.  J.  Q.  B.  406. 

(c)  Before  foreelosure.    KnowUs  v.  Dibhs,  60  L.  T.  291. 

( / )  Without  prejudice  to  his  right  to  commence  a  foreclosure  suit.    Jf nou'to 
Dibba,  supra. 


-AP.  XI.]      0.  SECURKD  CREI>XTOr',S  RXOHT  TO   PROVE.  ,,, 

signify  in  writing  to  Te  ct,^^A  T'^-''"       '""""*'  ^°""~"'*^ 
the  power,  he  stall  ZttZ^u^^^^^^  *°  ^i^^"'^^ 
and  the  equity  of  rPrlZJ!*  *°  ^^"'''s®  i*.' 

in  the  propVtT  vested  inTT  "'  """^  °*^«^  ^^t««« 

creditor  4oi;  Sit  irc:kt"t:-*  '^  *'« 

at  which  the  securitv  ho.  k     ®^""^^*^  ''^  t^e  amount 
13.  Where  a  creditor  has  so  X5\'i^"  ^.^'"^• 

time  (A),  amend  theLTatTon  and'''"^  ^'  '"'*^'  '**  *°y 
satisfaction  of  the  trust  Hfco'^^^^^^^^^  *«  *^' 

and  proof  were  made  hond  fldTJ  '  !  ,  *^^  valuation 
that  the  security  has  ^^:£:roAr^^,rT'^'.  °' 
Its  previous  vuluation  •  biif.v„        ™''™  ""  ™lue  since 

received  in  exLTrf  ?w^  "u  "^  ""*  ""  ""V  tave 
entitled  on  ^Tlnd^^L**  Vnf  "™  ^-' 
be  paid  out  of  any  monev  f™  ,k  .'■  ?'"  ^  »"'*'» «° 
dividend,  any  ffiride"d  I.t  "'Vr^'^'''«  '""'•'■le  ^ 

have  faiW  ^tllf  by  .t^  *?*"''  """*  ■"  ""^ 
original  valuation  befo™  twT  "■«"™cy  of  the 

the  payment  of™  yl2f,XJ.\'°„:tr,r''''^ 
entitled  to  disturb  thp  rlwfrJK  I^      r  '  ^^  ^^*"  »»'  be 

M„«thedate"oUh:l«trt'''°"^**°''''«'"«^ 
10.  If  a  creditor  after  havin<T  valnpH  l,i= 

realizes  i,  or  if  it  is  re^li  Jd  u^r  R^^^^^^^^ 

realized  shall  be  substitnfp,!  fn^^t  '  ^®  "®*  ^'"'^"nt 

previously  made  Wthec-i;       Tr*  "*  "^^ 

case  receive  more  than  9n.  •    .i^        creditor  shall  in  no 
provided  bjle  Aft«  '°"°'''  °"''  '■"""'  " 

daiTtheteeMCdro^T-Set't""*  T^'  *'  «"-■-'" 
o     uer^>n;,  but  interest  accrued  before  that  date '"'^'esf 

72^!!  ?"362'^  P^'P"-  ^^  -»y  lu-p  all  his  securities  together     E.p    Lo, 
^^^tUtHrB-^-  ^'-"-  ^°  -^-  h,  the  tn^t..    J 

y.  ("•)  ^  Sonacino,  10  R.  147 
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uSsH-lnLh  °"^  ^  *^®  subject  of  proof.    However,  s.  23  of  the  Bankrupt. 

104-i— 1040  ^ct,  1890,  (which  cau  be  excluded  by  a  debtor  with  the  consent 
his  creditors  and  the  court  (n))  provides,  that  where  a  debt  prov( 
against  the  estate  includes  interest,  such  interest  shall,  for  t] 
purposes  of  dividend,  be  calculated  at  a  rate  not  exceeding  five  p 
cent.  But  this  does  not  prevent  a  secured  creditor  who  has  realizt 
or  assessed  his  security,  from  allocating  such  value  in  discharge 
interest  at  a  higher  rate  than  five  per  cent.,  and  proving  for  tl 
principal  or  balance  of  principal  due  to  him  (o).  But  he  is  n( 
entitled  to  apply  the  proceeds  of  the  security  first  in  payment  ( 
interest sufisejMcn^  to  the  bankruptcy  and  then  in  reductionof  principc 
He  can,  in  fact,  only  prove  for  the  balance  due  to  him  for  princip 
and  interest  at  the  date  of  the  receiving  order,  after  deducting  tl 
amount  received  on  realizing  the  security.  He  is,  however,  entitle 
to  set-off  profit  realized  since  the  receiving  order,  against  intere; 
accrued  during  the  same  period  (p). 

1043.  It  has  been  held  by  the  House  of  Lords  that  under  tl: 
Irish  Bankruptcy  Acts,  a  creditor  having  a  security  on  a  policy  ( 
assurance,  cannot  prove  on  the  covenant  to  pay  the  premium  aft( 
valuing  his  security  and  proving  for  the  unsecured  balance  (j 
There  seems  to  be  no  difference  in  this  respect  between  the  Iris 
and  the  English  Law  (r). 

1044.  If  a  mortgagee  forecloses  the  trustee  in  bankruptcy  c 
the  mortgagor,  and  also  puisne  incumbrancers,  the  order  ought  t 
show  that  the  trustee  was  entitled  to  redeem  at  the  valuatior 
but  the  puisne  incumbrancers  only  at  the  full  figure  (s). 

1045.  In  the  administration  of  the  estates  of  deceased  person 
by  the  Court  of  Chancery,  and  in  the  winding-up  of  companie 
under  the  Companies  Acts,  the  rule  formerly  was  that  the  mortgage 
might  prove  for  his  whole  debt,  and  also  make  what  he  could  of  hi 
security,  not  receiving  more  than  20*.  in  the  pound,  and  the  deb 
of  the  secured  creditor  was  taken  as  it  stood  wh^n  the  claim  wa 
sent  in,  although  the  security  might  have  been  partly  realizec 

(n)  Re  Nepean,  Exp.  Ramchund,  [1903]  1  K.  B.  794. 

(o)  Re  Fox  and  Jacobi,  [1894]  1  Q.  B.  438. 
,(P)^„^'t^on,  Windsor,  and  Greenwich  Hotels  Co.,  [1892]  1  Ch.  639;   and  sei 
also  Re  Samn,  L.  R.  7  Ch.  760 ;  and  see  Exp.  Ramsbottom,  2  Mont.  &  A.  79 ;  ant 
Rosa  V.  Ross,  25  L.  R.  Ir.  362. 

(q)  Dtcrhig  v.  Bank  of  Ireland,  12  App.  Cas.  20. 

(r)  See  judgment  of  Lord  Watson  at  p.  26,  which  he  bases  on  the  absurdity  oi 
a  creditor  being  permitted  to  prove  the  balance  of  his  debt  against  the  genera; 
assets,  and  to  receive  dividends  for  that  balance  on  the  footing  that  it  is  unsecured 
and  at  the  same  tinifi  to  claim  the  right  to  dr-aw  from  the.  general  asi=et3  a  sum  whic!: 
he  can  only  claim  as  equivalent  for  the  security  which  he  has  lost  through  the 
bankrupt  s  failure  to  perform  his  personal  covenant. 

(*)  Knovfles  v.  Dibbs,  60  L.  T.  291. 
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CHAP.  «.]     0,  ^.ev-BED  CKE»„„B'.,  „anr  to   P„„VB.  ... 

before  adjudication  (t).    B\it  in  fi,»    j    •  • 

the  assets  of  any  person  who  Ja,  l^TT''  ""l  *'*  ''''"'  of  P.«^,„ 

and  whose  estate  ^y  prove  toT  U-    «       ^f  ^^n^ber  Ist,  1875, 1046-1046 

full  of  his  debts  and  liabiEandtrT*  '"'  '^'  P*>^««*  '« 
under  the  Companies  A  tt  ^he  as^^^^^^ 

insufficient  for  the  payment  of  L71.  S'*'^  ""^  P"^«  *»  be 
of  winding-up.  the'sar  "r:,::  I  Xt  «-d  tho  costs 
the  respective  rights  of  secured  »n  J  ^^  observed  as  to 

to  debts  and  liabilities  provable  and  Irr^^^  "''•*^"'  «'^^  - 
and  future  and  continaent  liabil'itl,  r  7^'"^*'°"  "*  «»»"it'«« 

for  the  time  being  under  reiro^^r'iZ^^^^  "'  "^"^  ^«  ^^  ^^^^e 
the  estates  of  perfons  adjXdJnU;^;:;^*^^^^^ 
enactment  was  to  substitute  for  th.f  ^  ''  ^"^  °^J*'^^  of  this 
rule  of  bankruptcy  und  rth k^  a  erlr''  ''"*'"  '"'^  ^'^"'*^'  ^^^ 
balance  of  his  debt  after  dcducHn.  ?.,'""  "'^'^  P™^«  ^^^  the 
does  not  affect  the  right  ofaLc^^^^^^^  r!^"'  '^  ^'^  ^^''""^J^-  I^ 
securities  which  he  light  haveTd  e^  "  '' t^'  ^^"^^*  °^  ^">^ 
ofassetsorinthewindin«-UDof  ,1:  •  '"  '^'  ^^^ni^tration 

of  bankruptcy  (:r).  ^    ^      companies,  irrespective  of  the  rules 

1046.  A   secured  creditor  is  definerl  in  ^h^  u    i 
1883,  s.  168,  as  a  person  holdinlTmolr      ?  bankruptcy  Act.  What  is 
the  property  of  the  debtor,  or  ^nt  Zt  Seof "°'' "  '"'"  ^'^^  "'^  "->^^r 
a  debt  due  to  him  from  the  debtof    IJ^  T\^  *  ^^''^^^^  f°'  ""^"^' 
provision  of  the  Bankruptcy  Act  869  s  let)  T  ^^"fP-'^-S 
(whether  made  absolute   or  wh.fj!!.         ^  ^^'  *  g^"^i«hee  order 

obtained  and  servedbeLjba^^^^^^^^  f."'"  ""'^  ^^^  ''^^'^ 

or  before  he  had  presenteTa  tn?  H  ^  ."^  ""^  *^'  J"^Sment  debtor. 

a  charge  which  mSetoMn^^^         ''".'''"?'  ^'^  ^^'^  *«  •>« 
a  garnishee  order  does  not  ato^\:  7Z     ''^'"''/^^'-''^ou.k 

^ptcAct.,  -d-tr^f-rsr^^--- 

^?;  T  ?••  ^:  *^'  •■  """J  °th«  cases.  '  "*  ^''-  ^^ '   -S^""*'"  v.  ./oA«^to«. 

(M)  Judicature  Act,  1875  c  77  s  in     n  ■    ^ 

-^  to  the  mode  of  working  out  th^  riZ,  n^th '"'"'^-  <^°"«o"Jation  Act.  1908,  see  207 

withm  the  meanine  of  the  Art     iPr^^  7v    /  'or  which  there  is  a  vendor's  "  lien  " 

«mw  V.  PA«/,>w,  lTr  10  Ph  TiV  "^2  'nf""*  ""■  ^'"'^emore,  L.  R.  10  O  B  48.5  • 
^Ch.  D.  327.  Is'to  thecJL^Ltl';  ..^^ ^T''?' ^'•'  f  ^%^-<«  J^^/; 
tf«««:3  V.  :/'u«o»,  5  El.  A  Bl    flfl.  V;w  D    '"*"•    ""^ertheActofl849  see 

Murray  v.  ^r„„W.  9  Jur   (n.s.)  461    '""''^  "  ^''"^'  «  J""  <'''•''•)  "51 :  and  To 
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^«Jfi«V*j   in  an  action   in    the    Lord    Mayor's  Court,    or   in    the    1 
1048  Court  at  Bristol,  the  process  being  only  to  compel  appeal 
though  it  purports  to  attach  the  goods  of  the  defendants  (c). 
a  landlord's  right  of  distress  was  held  not  to  be  a  mortgage  c 
or  lien  within  the  Act  (d). 

The  term  "  secured  creditor  "  in  the  10th  section  of  the  Judic 
Act,  1875,  is  also  not  limited  to  persons  who  hold  securities  bj 
tract,  but  includes  execution  creditors  (e).  But  the  exec 
must  be  completed  (both  in  bankruptcy  cases  and  administi 
cases)  by  sale  or  receipt  of  the  amount  of  the  levy  before  the  s 
has  been  in  possession  for  twenty-one  days ;  otherwise,  by  ^ 
of  8.  45  of  the  Bankruptcy  Act,  1883,  and  s.  1  of  the  BaiJcn 
Act,  1890,  the  execution  will  be  void  (/). 

1047.  The  security,  which  is  given  up  (g),  or  redeemed  b^ 
trustee  (A),  enures  for  the  general  benefit  of  the  creditors,  an 


of  creditors, 
and  not  for 
puime  incum 
brancers. 

Bankruptcy 
rules  only 
apply  to 
seouritieg  on 


Security 

given  up 

enures  for 

general  body  advantage  can  accrue  to  later  incumbrancers  by  reason  oi 

discharge  of  the  property  from  the  prior  security  (</). 

1048.  The  rule  which  requires  the  creditor  to  elect  is 
sidered  (t)  to  be  a.  technical  rule  of  bankruptcy,  and  will  nc 
extended  beyond  its  strict  limits.  The  principle  upon  which 
founded  is,  that  all  creditors  should  participate  equally,  and 
debtor's  own  one  ought  not  to  retain  part  of  the  estate,  and  at  the  same  tin 
property.  pjove  in  competition  with  the  others.  But  it  is  obvious  that 
can  only  be  applied  when  the  security  is  on  the  estate  of  the  bank 
himself,  and  that  where  it  is  on  the  estate  of  another  person, 
is  only  a  surety  for  the  debt,  no  injury  is  done  to  the  other  cred 
by  allowing  the  mortgagee  to  retain  his  security  (k).  In  he 
the  proper  course  (having  regard  to  the  equity  of  the  surety)  ii 
the  cred'^^t  uj  prove  first  for  his  whole  debt  agf-inst  the  estal 
the  bankrupt  debtor,  and  then  to  come  upon  the  security  for 
deficiency ;  for  it  seems  that  if  the  pledge  be  first  sold,  and 
surety  have  paid  nothing  before  the  bankruptcy,  he  has  no  reii 
in  respect  of  his  loss  (l). 
This  exception  to  the  rule  as  to  election  is  so  well  establis 

(c)  Lew/  V.  Lovell,  11  Ch.  D.  220 ;  Exp.  Sear,  Re  Price,  17  C!h.  D.  74 ;  and 
Richter  v.  Laxton,  48  L.  J.  Q.  B.  184. 

(d)  Re  Coal  Consumers  Association,  4  Ch.  D.  625. 

(e)  Re  Printing,  etc.  Registering  Co.,  8  Ch.  D.  535. 

(/)  Pigg  V.  Moore  Brothers,  [18941  2  Q.  B.  690;  Burns-Bums'  Trusti 
Broum,  [1895]  1  Q.  B.  324  ;  and  see  as  to  equitable  execution  by  the  appointmci 
a  receiver,  Exp.  Charrington,  Re  Dickinson,  22  Q.  B.  D.  187. 

ig)  Craeknall  v.  Janson,  6  Ch.  D.  735. 

{h)  Bell  V.  Sunderland  Building  Society,  24  Ch.  D.  618. 

(0  Per  Turner,  L.J.,  in  Exp.  Thornton,  3  De  G.  &  J.  454. 

(k)  Exp.  Gnnd-nutn,  3  Mad.  373 ;  Exp.  Uiddtfly,  2  Mout.  D.  &  Do  G.  4S7 ;  ; 
Brett,  Re  Howe,  L.  R.  6  Ch.  838 ;  Exp.  National  Provincial  Bank,  Re  Sags.  [1 
2  Q.  B.  12.  »  .  I 

(I)  Kittier  v.  Raynes,  1  Cox.  105. 
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G.  4S7 ;  Exp, 
ie  Saas,  [1896] 


that  it  has  been  said  lm\  ♦/%  u     t 

a  security  is  never  to  go  n  rl^l?Z  T"^"^  '"  bankruptcy,  that   Para^a^ 

the  estate  against  which  L  °^  ^''^^'  ""'"^«  '^  belongs  to  1048-1049 

cases  in  which  Tisa^'if^^^^^^  ?"  *^«  "--- 

wife's  estate  is  mortcaied  tn  «'      ''"f^  ^  '«  *»»«*  ^  which  the 

where  one  part^ZtLl  I      '  '^'  ^'^'  "*  '^'  ^"^^^"d  ;   or 

due  from  the  other  W  '"^""'"  "'"''  *°  ^^"^«  *  <J^bt 

creditor."  wh\IldrareIurt-on\r   "'  ^?'"*'^'  '""^'^''"^  ^  a  AppUc*uona 
the  debtors,  thoujih  he  who  t  f*'"''*^  P'°P«'t>'  «f  on«  of  ^'.^f'."" 

with  his  coidebti'  %:ixz: ir''%  '^  ^^^^^y  "^^^^^  ^^' 

pint  estate,  and  the  mnrf!o  ^  ,  *^®  "  ""'^  «"'"^tv  f  jr  the  '^'""^}. 

latter  and  aiso'retathrS;"^         ''''''  '''''''  ^«^''^^'  *^« 

covenant  for  payment  so  as  to  in  '.  1 '  "'^  *  J°"'*  ^^^  ««^^"J 
ruptcy  of  the'/rm  to  prove  a-  ainrftt  ""'"7"  ^"  ^'^^  '«"'^- 
partner,  without  givinc  ud  ^Ll^    .  •     P*™*'  "'****'  ^^  «''«=h 

of  the  security  waT^ot  par  of 'tTe  .T";"'^  =  •  '"^"^^  *^«  «"^J-* 
was  made(;,).'  But  ^I'ret^^^t^^^  *^«  P'-^ 

be/eduU,it:t:^ 

real  estate,  wSirhis  delth  ^'  IT"^  "'  ^"*^"  ^^°""*>'  ^'^ 
bankrupt ;  it  was  consfdl  ^  .w  "'"'^''^  ^  *°^  ^«°'  ^^°  became 
the  descent  of  The  Znt^A  A'^"*  ^'""^  *^«  °*^«^  q"«««o°. 
within  the  gene 'r^e^d"^^^^  brought  the  cas^ 

by  the  bankrupt  and  thp  n"  f  ^°"^^  ^'^^  P'^^S^  ^*«  °°t  '"^de 
/emortgagr;^  Lt\CnnS  "' '"  ^'^'^  ^^  ^- P^^^^^^^ 

debrrul^L^^e^^tt^^^^^^^^^^  f.  r-^e 

passed  to  the  son    t>,»  ,«„  *  '         **  "°  beneficial  interest 

The  assumpLr ^o  tXfof  th?d  '"°T1  1°  '^  ^^^^"^^  ('^• 
however,  i!o  be  in  conflTct  Sa  dl.  *  °^  *^'  "'*"*"  '^^'''' 

creditor  having  teken  an  ^  ,  t  M  '°  *  '"'"  ^'^  ^^^^^  *  i«>'^t 

debtors  as  Tecunt  for  th^^     f^^'*^^^^^  ^''"^  °"«  «f  bis  two 
devised  the  estete  tl  th      T\^f''  '°^  *^^  "^""''^^Sor,  having 
estate  to  the  other  debtor,  who  became  bankrupt,  it 

JiZ:H^ly:!'£:^-^T^l'[T  *  A.  157;  E.p.  Parr.  1  Rose.  76. 
C.  38  -Exp.  CaUi^t,  SeBart.'i^  ?h  D  71fi'    "^^  ^^'"'  ^'  ^'''*''»'  ^  »«'>''■  * 
0)  ^ip.  Peacock,  2  Gl.  &  J  27  •    r.^^'  jI         o  „ 

^"Ve  V.  ifoifer,  L.  R.  1  P  c  27  .  tZ  p        A       ^-  """'•  ^*  Plummer.  1  Ph.  56 ; 
^xp.  £,yiM  aU  AmeriMniiant'  T^'^'  ^""--^"Po^.  I  Mont.  D.  &  De  G.  313- 
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1048^080  T"  ^?^  *'*'*  *''®  '"'^'***'  "^^^  ^^  P">^«  ■°**  "t*'°  ;  becau 
though  the  mortgaged  property  was  vested  in  the  bankrupt, 

obtoined  it  by  the  act  of  another  person,  and  subject  to  the  pr 
claims  of  the  petitioner  («). 

The  result  ia  the  same  where  the  proof  and  security  relate  t< 
debt  contracted  without  the  authority  of  him  who  is  entitled 
recover  it ;  as  where  a  partner  in  a  bank  drew  out  part  of  a  balar 
standing  to  the  account  of  the  trustees  of  a  will  without  th 
authority,  and  invested  it  on  an  unauthorized  security.  On  t 
bankruptcy  of  the  bankers,  it  was  held  that  the  cestuis  que  tn 
might  prove  for  the  whole  balance  without  giving  up  the  securit 
both  because  the  security  was  not  part  of  the  bankrupt's  estate,  ai 
because  the  persons  interested  in  the  trust  estate,  had  a  right 
pursue  and  make  the  most  of  it  without  relinquishing  the  liabili 
of  the  original  debtors  {/). 

It  must  however  be  noted,  that  though  the  creditor  have  a  se'^uri 
for  a  joint  debt  upon  the  separate  estate  of  one  of  the  joint  debtoi 
yet  if  there  be  no  creation  of  a  separate  debt,  he  can  only  pre 
agamst  the  joint  estate  (u).  And  if  the  debt  be  joint  and  seven 
the  creditor  must  elect  between  the  joint  and  separate  estatei 
and  electmg  to  prove  against  the  joint  estate,  he  has  no  preferem 
over  other  joint  creditors  against  the  surplus  of  the  separate  esta 
over  the  separate  debts  (a;). 

The  exception  from  the  rule  against  retainer,  and  full  proc 
does  not  apply  where  it  is  only  in  appearance  that  the  securil 
belongs  to  a  separate  estate  ;  and  therefore  was  not  admitted  whei 
the  jomt  debt  was  secured  by  shares  in  a  company,  which,  thoug 
jomt  property,  were  standing  in  the  separate  names  of  the  ioii 
debtors,  m  compliance  with  a  rule  of  the  company  that  no  shan 
should  be  held  jointly  (y).  Nor  where  real  estate  bought  with  joit 
funds  18  used  jointly,  and  mortgaged  to  secure  a  joint  debt,  can  i 
be  contended  that  because  the  conveyance  was  made  to  the  partnei 
as  tenants  in  common,  there  was  for  the  purpose  of  this  exceptio 
to  the  general  rule,  a  security  upon  the  separate  estate  of  eacl 
tenant  in  common  (2). 

^"Xn^ry .   ^^^   T^«  g*'^*^^'  ™1«  *l«o  P'^vents  the  creditor  from  retain 
note,  given     »ng  his  secunty,  and  at  the  same  time  proving  on  a  note,  part  0 
of'inK.      *^*  consideration  for  which  was  interest  on  a  debt  covered  by  th( 
secunty  (a).  '' 

(»)  Exp.  Bowden,  1  Deac.  &  C.  135. 
(«)  Exp.  Biddulph.  3  Do  G.  &  Sm.  587. 

ml&:^:S:%t'"''^  ^''-  D«  G-  292;  ^'P.  lAcyd,  3  Mont  &  A 
(«)  Exp.  Sevan,  10  Vea.  107. 

;  rJ^^  l^"  ^^'^  Cooksey,  Exp.  Forial  dc  Co.,  S3  L.  T.  436. 
(z)  Exp.  Free,  2  G.  &  J.  260.  ,  "o  im  x.  »jo. 

(a)  Exp.  Clark  1  Mont  D.  &  De  G.  622. 


CHAP.  X,.]    or  ,m,mo  editor',  „,am  to  r»„vt  mj 

«.. ««.  not .  g„„^  ,0,  CnSt  p™,*;"~'"°  •"  •'"■"''■°  ;!'-,"»• 

■<AKO    T*  *  *"/•  Frorins  for 

lUOa.  If  the  mortBaaee  electa  tn  .,.„«         i  •  l^""  •''••out 

riter  d.,-g  „h,  by  which  h.  ™.y  h.v.  i„a„™1S  1 TJ^:  "  """^ 
such  as  nceivinii  (livi>f»n<t.  .;    ■      '     ,  *°"'*-*'^itoM, wnnot 

as  to  the  value  of  his  securitv ),«  «  !k      '  '"       "* "  ""'^<"' "  n»stake 
any  claim  m  theSn"!  he  f  ^^7'^'^*'^ 
unsecured  balanceoTtheteZ'otoTd^^^r"'"^  *°  ^''''  ^^  »"■« 
And  if  his  proof  is  rejSrth  "L^d  .^^^^^^^^  ^'^''^-d^'')- 

the  valuation,  he  is  no  longer  bound  w/l       .    ''  "  ^"*  ^"^  ^'"^  t^'"^ 
to  all  his  rigit,  as  rr^'agee  (T  "'""'  ^"*  '^  '^'"'"'^'^ 

for^^Lr^tlTert"^^^ 

the  whole  debt,  thou^  fhe  o J/r  ht      .T'^'  ""'^  '    P^°^«  '«' 

to  set  UD  a  seciiritv  of*^™,    j  •     ,     voting  for  a  composition, 

tior^A^     f  Z  f ^  afterwards,  acquired  by  seizure  under  anexecu 

withdrawal  of  proof  thie  a  -r      *.  ^''''*^''^'  ^""^  *"''*^*'«"^' 
pending  (0.  °*'°°  *°  *'^P"°e«  *^«  Pf««f  was 

Mont  72.  •  *»  ves.  290,   .ffip.  Sofomon,  1  Gl.  &  J.  25;   Exp.  Egginghn 

that  if  proof  were  made 'in  V^f,        waa  intimated  by  the  Court  of  E«heQuer 
Bankrujtoy  wTJTd  pStMve*;L^L°'  *t''"*'"''<?'  the  security,  the  S  of 

f  eL^'?-'-  ^t-  ^■''^''^'  3  Ch.  D.  48S. 
( )  ^e  War*.  Exp.  Bucno,  Ayres  and  Pacific  Bail.  Co..  [1901]  1  Q.  B.  655 
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ImSHoM  ?"t  ^  P"*  °'  *•*•  •^•'**  ^^^  *^°  ^^^*^  V  ••I*  ""'''^'^  •  dwi 
"^  and  th«  ramAinder  of  the  eat«te  be  unwleable,  the  mortgagee  ir 
prove  on  hii  bond  for  the  deficiency,  upon  giving  up  the  remaini 
benefit  of  the  decree  (m).  80  it  seema  he  may  come  in  and  pre 
if  the  aecurity  fail  before  the  estate  ia  distributed  («).  And 
creditor  who  haa  a  mortgage  for  a  principal  sum,  and  a  furtl 
charge  aecured  by  the  aame  and  other  Becuritiea,  may  reUin  I 
mortgage  for  the  original  debt,  and  prove  for  the  other  deLta,  up 
givmg  up  all  the  other  aecuritiea  (0). 

1068.  AVhere  the  creditor  holda  for  hia  debt,  bill*  of  exohan 
deposited  with  the  debtor  by  a  third  person,  and  of  greater  va! 
than  the  amount  of  the  debt  due  to  himself,  the  creditor  may  pro 
and  receive  dividends  in  the  bankruptcy  of  the  parties  Uable  on  t 
biUa  on  the  full  value  of  thoae  aecuritiea,  till  he  has  received  1 
own  debt  in  full,  whether  the  bills  be  given  for  value  or  for  tl 
accommodation  of  the  drawer  (;>). 

aire  ut>  ^^^'  ^  *""*^  '"  <'°'"'d''"<*  *»  Contract  with  reference  to  tl 

Scurity  doc.  P«>vi«o»w  of  the  Bankruptcy  Act,  and  he  is  therefore  not  discharg* 
not  reu^     from  his  liability  by  the  exercise  by  the  secured  creditor,  of  tl 

option  given  him  by  the  Act  to  abandon  his  security  and  prove  f( 

the  whole  debt  (q). 

Where  a  surety  applies  for  the  sale  of  property  mortgaged  ( 
him,  as  an  indemnity  against  the  debt  which  he  has  guarantee< 
the  proceeds  of  the  sale  will  not  be  appUed  either  in  payment  ( 
the  creditor,  or  for  the  indemnity  of  the  surety,  until  so  much  ( 
the  creditor's  proof  as  is  equal  to  the  amount  of  the  proceeds  ha 
been  expunged  (r). 

1066.  When  the  security  for  an  annuity  is  sold,  the  expense 
»re  first  paid,  then  the  arrears  due  at  the  date  of  the  bankrupts 
are  paid  (the  subsequent  arrears  not  being  provable),  then  the  valu" 
of  the  annuity  as  ascertained  in  the  bankruptcy,  and  the  deficiency 
will  be  the  subject  of  nroof  («). 

S?Xi„  ,  1®^'  A  secured  creditor  for  the  purpose  of  voting  is  deemec 
respect  of  hia  ^  oe  «  Creditor  only  in  respect  of  the  balance  (if  any)  due  to  bin 
r^S^T  ^^^.'^'^f'^^t^g  the  value  of  his  security.  And,  if  he  votes  in  respect 
rarrendew  »*  J»i8  whole  debt,  he  shall  be  deemed  to  have  surrendered  his  security 
ma  «*t,nt:-.  unless  the  court  on  application  is  satisfied  that  the  omission  to  value 
the  security  has  arisen  from  inadvertence  (t). 

Jr?  #^"  ^"i?'  V"l- 1^"^-  ^^^ '  ^'P-  <^«**.  I>e  0-  119. 

S  S'kuAt^dt  "^  ^ '  ^-  *^''  ^'  '^'--«-  ^^• 

^.'a.X^'^fe^?^.V^''   ^^-  ^^^-'  «  Vea.  440.  600;   E^. 
(?)  ^tnbow  V.  Jvggitu,  6  Q.  B.  P.  138.  422. 
(rj  Exp.  ShtrringUm,  1  Mont.  1>.  &  De  G.  196. 

(0  Bankruptcy  Act,  1883,  Sched.  I  (10) ;  General  Rulea,  1870.  aa.^  100. 101, 272. 
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V. — Of  Spkcial  Rulks  applying  to  Pbiobtty  ttkdxb 
Secubities  upoh  Chattels  Personal  and  Choses 
IN  Action,  and  ttpon  Ships  vndeb  the  Maritime 
Law: 

Section  I. — Of  priority  in  securities  upon  chattels 
personal  and  choses  in  action ;  and 
herein  of  the  necessity  of  giving  notice 
to  trustees  and  others 

„        II. — Of  priority  under  the  maritime  law     . . 

VI. — Oi  Pbioeity  by  Statute  : 

Section  I. — ^Under  the  Land  Registration  Acts 
II. — ^Under  lue  Bilb  of  Sale  Acts 
III. — ^Under  the  Policies  of  Assurance  Act    . . 
IV. — ^Under  the  Ship  Registry  Acts  . . 
V. — ^ijnder  the  Judgment  Acts 
VL — ^Under  the  Bankruptcy  and  other  Acts      1812 — 18 


1226— IS 
1258—19 

1266— IS 
12 
1284—12 
1286— IS 
1291—18 


.^:W.i. 


CHAPTER  I. 
iTiopity  amons:  Incumbranceps. 

Jima  facie  .„c«m6ran«r,„„i,„orrf«ro/<fa<e    .  ^^'^n^ 

trnere  one  advances  money  ivithoui  nmir,  «/-,'•      • ' '     .  ' "        •  •     ^057 
P<>*'^<>n  of  legal  ^eo^ZlLe^ZfLT7  '!"'«'»*'«««««  the 
may  give  priority  .     '^"?"^«  <»•  fravd  of  prior  incumbrancer 

^^"•^olP^rchaeet  for  value' without  noti^i^^l^,.,     "         "'         •  •     ^68 

D^vteion  of  the  aubjea  of  priority  ^'^^ 1069 

*     '^ "        1060 

1057.  Pnmd  facie,  all  incumbrancers  rank  in  nrfl*.r  «*   a  * 

the  debtor  to  conceal  their  securities  from  the  puisne  in^i^branS.' 

wLutnot        /'  "'  '°"'^*  ^  ^"^-^  purchaser  for  value  (S 
without  notice  of  p:...  mcumbrancers,  are  now  obsolete ;  the  effec 

lS,n  n"f  r  r  ^^*«/«-°«  been  to  abolish  the  aux^lia^  JuS 
diction  of  the  Court  of  Chancery,  and  to  make  the  High  CoJrt  a 

thSto""  ^*'"  "  '"^"^'^'  2  VV.  &  T.  I.ad.  Cas.  7th  ed..  p.  150.  and  „ote« 
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Paragraphs  court  both  of  law  and  equity  (6).    The  defence  of  "  purchase  fo 
1059—1060  value  without  notice  "  never  applied  to  the  concurrent  jurisdictioi 
of  the  Court  of  Chancery  (6),  and  the  entire  jurisdiction  is  nov 
concurrent,  the  doctrines  of  equity  prevailing  where  they  conflic 
with  the  doctrines  of  law.    It  is,  therefore,  considered  that,  in  al 
cases,  the  Chancery  Division  of  the  High  Court  will  give  relief  t< 
persons  according  to  their  priorities,  and  will  not  refuse  its  activi 
aid  against  a  purchaser  for  value  without  notice  of  an  incumbranc( 
prior  to  his  own. 
Divimon  of        1060-  It  is  proposed  in  this  part  of  this  work  to  consider,  first 
the  mibject  of  ^^xat  constitutes  notice  of  prior  incumbrances,  so  as  to  postpone  j 
'"*'  creditor  with  such  notice  who  advances  money  on  mortgage  of  thi 

legal  estate  (and  a  fortiori  on  the  equitable  estate  or  interest) 
secondly,  the  protection  afforded  by  the  legal  estate  in  the  absenci 
of  such  notice ;  and  thirdly,  the  question  of  priority  as  betweei 
mere  equitable  incumbrancers,  in  the  absence  of  such  notice.  I 
will  also  be  convenient  to  consider  separately  che  priority  of  mort 
gages  of  chattels  personal,  and  choses  in  action,  and  ships  and  othei 
maritime  securities ;  and  finally  a  chapter  will  be  devoted  to  th( 
several  cases  in  which  the  ordinary  law  of  priority  has  been  modifiec 
by  statute. 

(6)  Ind,  Coope  db  Co.  v.  Emmtrton,  12  App.  Ces.  300. 


"^m^. 


CHAPTER  II. 
Of  the  Nature  of  Notice  of  PpIop  Incumbrances. 

Section  I.-Actual  and  Constructive  Notice 
"  ,;;'-Jo"str«ctlve  Notice  through  Agents 

,.  iV.-Construotlve  Notice  by  Tenancy 
,,  V— Constructive  Notice  of  Records 


PABAOBAFR 

1061-1068 
1069-1081 

1082-1106 
1107-1108 
1109-1120 


Section  I. 
Actual  and  Constructive  Notice. 

Notice  exprua  or  constructive 

Conttrvctive  notice       . .  

^oes  negligence  may  amount  U>  conitrwUive  notice  ' 
Ways  m  whtch  eonstrvcUve  notice  may  arise 

JZrJZe'^!!'  ''":';*'  ^^.^--^"-'^  ^<^'.  ^2 

Notice  operates  even  in  'sales  ^  mortgages  by  'the  cmirt 
Not^e  sujicent  if  obtained  before  eviction  oftTlction 


1061 
1062 
1063 
1064 
1065 
1066 
1067 
1068 


1061.  Notice  is  either  express  or  imolied  •   tl,A  ««»  i  •  j  u  • 

uv  imowieage  which  the  courts  impute  to  a  nerson   i.nnn  o  «      n°t«e. 
cuge  must  east,  or  have  been  communicated  Ih) 

C"d(c)       ^'  --'deration  upon  which  the  matter  in  hand  il  , 

It  is  a  presumption  adopted  for  the  prevention  of  fraud,  and 
(a)  Co.  Litt.  309  b. 

(c)  Per  Lord  Chelmsford  in  Eyre  y.  Burmester.  10  H.  L.  a  ni 
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Paragraphs   does  not  necessarily  agree  with,  but  is  often  contrary  to,  the  probs 
1062    1066  bilities  of  the  particular  case,  and  may  be  raised  in  opposition  t 
direct  proof  that  no  notice  really  existed  (d)  in  such  cases  of  fraut 
as  wilful  blindness  to  facts,  and  neglect  to  make  inquiries. 

A  person  who  is  proved  to  have  known  facts,  from  which  a  cour 
or  jury,  or  an  impartial  person  would  properly  draw  a  certai 
inference  will,  therefore,  not  be  allowed  to  escape  from  notice  b 
saying  that  he  did  not  draw  the  natural  inference  from  the  facts  (e 

1063.  In  cases  of  constructive  notice  the  difficulty  is  usuall 
less  when  there  is  actual  fraud,  than  when  it  is  to  be  determine 
whether  the  presumption  of  knowledge  arises  by  reason  of  negligenc 
so  gross  as  to  amount  in  the  view  of  equity  to  evidence  of  fraud 
or  whether  it  fails  because  the  person  sought  to  be  charged  has  show 
only  want  of  prudence  or  caution. 

1064.  Constructive  notice  may  be  imputed  to  a  person — 
(1.)  By  reason  of  the  relation  in  which  he  stands  towards  anothe 

who  has  notice  of  certain  facts,  or  instruments ;  and  thi 
notice  is  imputed  to  a  principal  by  reason  of  the  knowledg 
of  his  agent,  on  a  presumption  (without  which  any  mai 
might  commit  a  fraud  by  means  of  his  agent)  that  th 
latter  communicates  to  his  principal  whatever  knowledj^ 
he  has  in  the  matter,  that  is  necessary  for  the  safety  of  hi 
principal  that  he  should  know. 
(2.)  By  reason  of  the  knowledge  possessed  by  the  person  sough 
to  be  affected,  or  which  would  have  been  possessed  bi 
him  but  for  his  or  his  agent's  gross  negligence  o 
particular  instruments,  or  facts,  which,  if  followed  up 
would  lead  to  the  knowledge  imputed ;  because  it  i; 
the  presimiption  of  law  that  a  purchaser  has  investigatec 
the  title  of  the  property  which  he  purchases,  and  has 
examined  whatever  forms  a  link  in  that  title  ( / ). 
(3.)  By  reason  of  the  presimied  publicity  of  general  Acts  ol 
Parliament,  and,  in  certain  cases,  of  judicial  proceedings 
The  first  and  second  of  these  kinds  of  notice,  in  which  also  neglecl 

to  communicate,  or  to  make  proper  inquiry  after  the  facts  in  question. 

may  amount  to  actual  fraud,  or  to  negligence,  which,  in  equity,  is 

evidence  of  fraud,  have  been  the  subject  of  an  enactment,  which 

it  will  now  be  necessary  to  consider. 

1065.  The  Conveyancing  Act,  1882  (c.  39),  s.  3  (1),  provides, 
that  a  purchaser  (which  includes  a  mortgagee)  (g)  shall  not  be  pre- 
judicially affected  by  notice  of  any  instrument,  fact,  or  thing,  unless— 


Constructive 
notice  limited 
by  Con- 
veyancing 
Act,  1882. 


(rf)  See  Earl  of  Portsmouth  v.  Lord  Effingham,  1  Ves.  Sen.  at  p.  435. 

(e)  Exp.  Snowball,  Re  Douglas,  L.  R.  7  Ch.  534. 

(/)  Jones  V.  Smith,  1  Hare,  43;    West  v.  J{eid,  2  Hare,  249-.  'ir  v.  Earl 

Portarlington,  1  Dm.  &  War.  20;  Berwick  db  Co.  v.  Price,  [1905]        ...  632. 

ig)  See  intcrpr.'tation  clause  of  Act,  and  as  to  the  general  law,  Willotighbtj  v. 
Willovghby,  1  T.  R.  763. 


CHAP.  II.]      ACTUAL   AND  CONSTRUCTIVE   NOTICE. 


(u.)  In  the  same  transaction  with  resoect  f^  »».•  i. 

notice  to  the  purchaser  ariai  it  .^  "^  *  ^""'^'^^  °^ 
ledge  of  his  counsel  as  So^iT""""'  *°  *^«  ^n^^" 
agent.  as  such,  or  would  have  0!;^*^^'  ?7''^' 
his  solicitor,  or  other  agent  Is  such  if  «  t  ^"^^'^^^g^  «f 
inspections  had  been  madJ  1  A  "'^  "''1"^"^«  »°d 
been  made  (^)  by  he  Sto?  '"^^J  ''^^°"^'''>'  *<>  h'^ve 
(2.)  The  section  does  not  eLmot  ^  1  ^  '  ^"'"'• 
under,  or  any  obligation  to  perform  l^T^'''  ^'^^  ^^y  liability 
dition.  provision  or  restriction  Z  ?,  ''^'  "'^^  ^''^'^"^°t'  «o^- 
which  his  title  is  der  vrmedrer  "  'V'''^'^'-'  ^^^^ 
liability,  or  obligation.  ma^eeSSdlr^^^  ^'^^  ^"^^ 

the  same  extent  as  if  the  sLioltdt  bet  ercir^"'  ''''  *^ 

(8.)  A  pu>    -.set  shall  not,  bv  reason  of  .7  !It     . 
be  aSected  bj  iiotice  in  any  Ze^l!    ^'0°°  '"  ""'  ««»■>• 
.few  if  .he  section  haZorbLI ^Lti"*  °°'  '"'  "'»  » 

.t  the  «„„enc,n,ent*;ttVc:xX"3,:r;^::  r^^^^ 

of  the  parties  shall  not  be  agected  by  it  ''        "*t8 

some  of  those  extensions  of  the  lawTf lift.  .  f  *°  ^''  "^  «^ 
arisen  out  of  the  somewhat  refinedTeallt  jfh  ^T  ^f '"''"^ 
and  which  operated  with  much  hlST  Bu^in"  r'-'*^"'?' 
Act  It  will  often  be  as  necessarv  JhT\  ^  ^PP'^'""  *^« 
stitutes  "  knowledge  "  eitherTn  7^  '  *?  '^'^'^'^^'^  ^^«*  <^on- 

or  ir  his  agent  "  af  such  ''  1  ^'''^^  *^  ^^  ^^''''^  ^y  notice. 

ledge  h.  bUc;rdt  thtre^::L~  =.  rr  r  :'^  ^^- 

and  inspections  "ought  reasonably  tHa^e  been  m^d^^T"" 
that  and  some  other  points  it  wHl  L  „,,       .  f      ^"^-      ^pon 

referring  to  decisions 'uTon    h    law  of  "o^'       *'.  ''""  "^^*  ^^ 
the  passing  of  the  Act.  "^  ^'  '^  ^^'^""^  before 

J'toi^^riS'tirttttiiii'ijZ '- '"- '» '-*  -« 

Actual  notice  may  be  vXw      7^  ^°™  ""  ""  """i™-  "'"'' 

*«  a.  „ea  ^/- «vX^rir:t;^^^^^^^^^^^^ 

W  &wici  d,  Co.,  supra. 
whltis'usuai?do!fe  Jy pn,Stm:;J;A^t;.r^      .of  prudence,  having  regard  to 
(Jf-s.)  1263.  "  '  *  ^"-  *'3'' ;  •'^'^^  -8""^^  Insurance  Co.  v.  Hallcll,  7  Jur. 
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iJ 

'^■'^.1 

-^'S 


j^ww^jP**   nature  and  extent  of  the  claim,  as  by  one  in  the  actual  form  a 

notice  {k).    It  is  not  necessary  that  it  should  have  been  given 

the  purpose  of  making  a  transaction  valid.    If  it  be  actually  gi\ 

the  object  for  which  it  was  given  is  not  material  {I). 

But  the  notice  must  be  distinct ;    if  written  notice  have  i 

been  given,  evidence  of  casual  conversations,  not  ad  rem,  will  i 

alone  be  sufficient.    It  must  be  shown  that  such  an  intellig( 

apprehension  of  the  fact  has  been  acquired  as  would  induce 

reasonable  man  or  an  ordinary  man  of  business  to  act  upon  1 

information,  and  to  regulate  his  conduct  by  it  in  the  matter  (] 

And  there  must  be  clear  evidence  of  notice  (n),  for  suspicic 

circumstances  make  no  notice.    It  seems,  also,  that  it  ought  to 

given  by  a  person  interested  in  the  property  (o) ;   but  probably 

notice  would  be  held  good  if  given  even  by  a  self-constituted  age: 

provided  it  be  in  behalf  of  an  interested  person,  and  provided  t 

particulars  of  the  cluim  be  clearly  set  forth.    These  conditions  i 

no  doubt  essential,  for  "  flying  reports,"  says  Lord  KecT^i  Egerton  (^ 

"  are  many  times  fables  and  not  truth."    General  reputation 

a  person's  insanity  in  the  reighbourhood  of  his  residence  is,  therefo 

no  notice  of  such  person's  insanity,  if  actual  notice  be  denied  (q). 

Notice  1067.  Before  1882,  notice  operated  in  a  transaction  imder  t 

in  aalea  or      direction  of  the  court,  just  as  in  any  other  case  (r) ;  for  the  court  c 

mortgages  by  not  warrant  the  validity  of  titles,  but  only  employed  its  officer 
the  court.        •  ..•     ^    xi.  J         f    J 

mvestigate  them. 

Whether,  however,  the  old  rule  still  applies  is  not  clear ;  i 

by  s.  70  of  the  Conveyancing  and  Law  of  Property  Act,  1881,  " 

order  of  the  Court  under  any  statutory  or  other  jurisdiction  sh 

not  as  against  a  purchaser,  be  invalidated  on  the  ground  of  want 

jurisdiction  or  of  want  of  any  concurrence,  consent,  notice  or  servii 

whether  the  purchaser  has  notice  of  any  such  want  or  not."    It  h 

been  held  that  this  section  does  not  render  an  order  binding  on  ai 

estate  or  interest  which,  having  regard  to  the  terms  and  scope 

the  order  was  not  intended  to  be  boimd.    It  does  not  enable  t' 

court  to  sell  and  give  a  title  to  the  property  of  A.  when  it  supposi 

that  it  was  selling  the  property  of  B.  (s).    It  seems  to  follow  th 

(ifc)  Baillie  v.  M'Kewan,  35  Beav.  177. 

{I)  Smith  V.  Smith,  2  Cr.  &  M.  231 ;  Bickardt  v.  OkdatanM,  8  Jur.  (N.s.)  4i 
aff.  31  L.  J.  Ch.  142. 

(wi)  Ford  V.  White,  16  Beav.  120 ;  Edwards  v.  MaHin,  L.  R.  1  Eq.  121  ;  Lloyd 
Banks,  L.  R.  3  Ch.  488 ;  Saffron  Walden,  etc.  Building  Society  v.  Bayner,  14  Ch.  D.  4( 

(n)  WhitfitH  V.  Fauiset,  I  Vea.  Sen.  387  ;  Hint  v.  Dodd,  2  Atk.  275  ;  M'Quem 
Farquhar,  11  Ves.  467  ;    West  v.  Reid,  2  Hare,  249. 

(o)  Sugd.  V.  &  P.  756,  ed.  14. 

(p)  Gouldsborough,  147,  pi.  67.  Mr.  Coventry  (Pow.  Mort  561  a,  C.  ed. 
cites  Butcher  v.  Stapeley  (1  Vem.  363)  to  the  same  effect ;  but  it  does  not  appc 
whether  the  neighbour's  "  discourse  "  was  held  to  be  notice  or  not. 

iq)  Oreenstade  v.  JJare,  20  Beav.  284. 

(r)  Touimin  v.  Steere,  3  Mer.  210 ;  dist.  Be  Cork  Harbour  Docks  Co.,  17  L.  R. : 
i>15,  and  in  Be  Hovoard's  Estate,  2o  L.  R.  Ir.  266. 

(»)  Jones  V.  Barnett,  [1900]  1  Ch.  370. 
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7nLZr^\\      r^%'  suggesting  that  the  incumbrancer  was 

1068.  It  is  material  to  the  effect  of  notice  wherp  fl,.  «k-    .  • 

thernrtioTirjjri '' ':  r-  ^^^Z;^^^-... 

payment  and  eLutionTrTb'!  aZ  ^^^^^^^ 

iTn^J'  ?  ^'  '^  ^°;'  '^^"'«  P^^--*'  though  sec^n:t 

d r!l^'^T  ^^  '^'"''''■'^  ""•^  countermanded,  notice  before  with- 
drawal of  the  countermand  will  bind  the  purchaser  (z) 

In  the  case  of  the  bankruptcy  of  the  assignor,  the  notice  if  given 
before  the  bank:.aptcy  petition  will  be  good;  though  the  ac Hf 
bankruptcy  had  without  the  knowledge  of  the  assignee  whence 
gave  the  notice,  been  previously  committed  (a). 

(tt)  Re  HalUDare's  Contract,  21  Ch.  D.  41 
o70t 

ix)  Wigg  V.  Wigg,  1  Atk.  384. 

[y)  Hardingham  v.  NichoUs,  3  Atk.  304. 

(J)  Tildesley  v.  Lodge,  3  Sm.  &  G.  543. 

(a)  Re  Styan,  1  Ph.  105 ;  Exp.  Heslop,  1  De  G.  M.  &  G.  477. 


Moslyn  v.  Moatyn,  [18931  3  Ch. 
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1069.  Notice  to  him  who  trannacted,  is  notice  to  him  for  whoii 
he  transacted  (6) ;  and  the  infancy  of  the  latter  makes  no  differ 
ence  (c)  (1249).  Lord  Chelmsford  is  reported  to  have  said  (d),  tha 
the  notice  which  the  client  receives  through  his  solicitor  out'h 
rather  to  be  considered  as  actual  than  as  construe  live  notice,  becaus( 
it  does  not  depend  upon  communication  ;  a  person  who  employs  s 
solicitor  being  bound  by  the  knowledge  which  he  has  acquired 
whether  it  be  communicated  or  not.  It  is  submitted  that  even 
if  this  were  universally  true,  the  supposed  consequence  would  not 
follow.  AVhen  the  knowledge  of  the  agent  and  his  agency  have 
been  proved,  it  is  by  conclusion  of  'aw  that  the  principal  has  notice  ; 
and  the  very  fact  that  the  notice  does  not  depend  upon  communica- 
tion, and  therefore  cannot  be  established  by  evidence,  shows  that 
it  is  not  actual  notice,  which  is  a  question  of  fact ;  but  implied  or 
constructive  notice,  which  is  a  question  of  law  (e).  Further,  the 
principal  is  not  always  bound  by  the  knowledge  of  the  agent ;  and 
the  question  whether  he  is  so  or  not  is  entirely  a  question  as  to  the 
application  of  the  rule  of  law. 

1070.  The  provision  of  the  Conveyancing  Act,  1882,  s.  3,  (1065) 
that  a  purchaser  shall  not  be  affected  by  notice  through  an  agent, 
unless  the  fact  has  come  to  the  knowledge  of  the  agent,  as  such, 
in  the  same  transaction  in  which  the  question  of  notice  arises, 
proceeds  upon  the  law  as  it  was  understood  in  the  early  days  of 

(6)  Merry  v.  Abney,  I  Cli.  Ca.  38  ;  Tibbiti  v.  George,  o  Ad.  &  El.  107  ;  Downcn 
V.  Potver,  2  B.a.  A-  Bo.  401. 
(c)  Toulmin  v.  Slet.re,  3  Mer.  210. 
((£)  Espin  V.  Pemberton,  3  De  G.  &  J.  547. 
(e)  Co.  Litt  309  b. 
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while  he  is  actuallv  conce  „ed  fo     h!  "«^"'.*V^«  P^^'^^^lar  time  W0-&1 
of  the  very  transaction  Sbeeomel  r^''  TI  T  ^'^^  ^'^""^ 
it  was  said  that  otherwise  the  men  7^).         '^  ^'''  "*  *^'  ''"'*  =  '"' 
would  be  the  most  dan^ero^  tTern.^  ^^ft  practice  and  eminence 
fo  J.t  what  he  had  ieaCTi^^X^nra'ff  LT^  ^"  ^'^'^^  ^^^'^ 

arose  (,).    And  further,  that  wCe  an  a-V'"' '  T"^'  "°*'^« 
person  in  effecting  several  incnmht  "1  *  ""*"  ^™P'oyed  bv  a 

for  the  -rt„VesaK  thotrr;^^^^^^^^^^^^^^ 
the  later  mortgagees  should  be  Effected  SbTnor  'T.'^'''''''''' 
mortgages  ;  and  so  where  the  a-^e^t  for  Z  T  '"  °^  ^^'^  ''"•"^'• 
the  mortgagor  (0.  Moreover  wlet  tLt^TTr^  ""  ''"^^'^ 
by  several  persons  one  of  thZZ  ?.  u  "  .  ^^^  ^^'"'^  eniploved 
what  the  agLkneVa.a"entforri'  ''^'^^''^^  "'^'^  ^^'^^  °f 
jorthepersonaffeeld^^ttt    :^^^^^^^^^^ 

ae,.Ured.    But  this  ^sl^dtltd  1^1?="^  ^  ^- 

decSs  !vVr::Xt"'  *'^*  '^""^  ^^  ^^^  --"-'  -«'^«  oi  these  ,W„,  . 
/ 1  \    A  X  **Jtl  law, 

.1.)  A  mortgagee  was  not  generally  affected  with  notice 
(a,  of  matters  touching  his  security,  by  reason  0  towled^e 
acquired  by  his  counsel,  solicitor,  or  other  a^ent    in  I 
different  transaction ;   or  "      '  ""  * 

(b)  of  matters  which  it  was  not  the  duty  of  the  a^ent  to  com 
mumcate,  or  material  for  the  principal  to  know  M 
(2.)  ^^here  an  agent  had  been  employed  both  by  the  sam  mort- 
fragor.  and  by  several  successive  mort-ra^es  in  pff  T 
the  mortgages,  the  later  rnortgagees  iX^ L 'T  Z 
earlier  mortgages.  But  it  is  questionable  The  he  he 
eari.er  mortgagees  would  be  taken  to  have  notice  of  the 
ater  ones,  even  where  the  solicitor  continues  to  act  for 
them,  ex.  gr.,  m  selling  the  property  („). 

^xHiern  v.  Mill,  13  Ves    II4  "'  ■'^'^^'"°"  ''■  TtAbm,  1  Vern.  286. 

(7)  Uarmaves  v.  Rothmll,  i  Keen,  154. 

(ft)  iSrotherlon  v.  Hntt   2  Wm    -.7j  .    u 
Lord  Anson,  1  Sim.  Ti^iJi^'hern.rd  v  Tf^'T  -^  ^'"''"'  *^r>ra  ;    Wint„  y. 

(«)  Sheldon  V.  Cox.  \mbl  624     ZZ        V""":  t^^-  &  ^ar.  414. 

BeV2HZ'394'^Z'1'Flf'^rl'  ''  ^^V^'^^'^  ^-  ^  ^"-.  3  Atk.  646  •  Fuller  v 

V  J^^"'*  ''^  ■^°"«"'  32  L.  J.  Ch.  782! 
(«)  TAorne  v.  Z/corrf,  [1895]  A.  C.  493. 
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(3.)  As  to  such  of  the  securities,  in  which  the  agent  was  noi 
employed  by  both  parties,  the  later  mortgagees  would  noi 
by  employment  of  the  same  agent,  be  necessarily  affectet 
by  notice  thereof. 

(4.)  Yet  they  might  be  so  affected,  if  it  were  shown  that  at  th< 
time  of  making  the  later  mortgages,  the  earlier  ones  wen 
known  to,  and  at  the  time  were  actually  present  to  th( 
mind  of,  the  agent.  And  it  seems  (o),  that  they  might 
be  affected  inferentially  also,  if  one  transaction  so  closeh 
followed  the  other  as  to  afford  an  irresistible  preeimiptioi 
that  the  earlier  one  was  so  present  to  his  mind. 

1072.  The  statute  of  1882  appears  to  confirm  the  law  as  statec 
in  Rule  1  (a),  and  not  to  affect  that  stated  in  Rule  1  (b).  Rule  1 
is  abrogated  unless  the  successive  mortgages,  from  proximity  o: 
date  or  other  circumstances,  can  be  considered  to  have  been  mad« 
not  merely  in  the  course  of  a  continuous  dealing  with  the  same  title 
but  in  the  course  of  the  same  transaction  (p). 

But  no  notice  can  arise  under  the  circumstances  mentioned  ir 
Rules  3  and  4  so  long  as  the  transactions  are  different. 

1078.  It  is  also  considered  that  the  statute  does  not  affect  tht 
previous  rule  that  where  the  agent  who  effected  the  earlier  mortgagf 
becomes  second  mortgagee  of  the  same  property  (q) ;  or  the  steward 
of  a  manor  who,  after  having  admitted  a  prior  mortgagee,  takes  foi 
himself  a  subsequent  mortgage  (r) ;  they  cannot  deny  notice  ol 
the  earlier  mortgages.  Such  notice,  in  fact,  appears  to  be  rathei 
actual  than  constructive. 

1074.  The  rule  will  affect  a  person  to  whom  another,  to  get 
rid  of  notice,  has  voluntarily  transferred  his  purchase.  As  where 
A.  having  agreed  for  a  lease,  had  notice  that  B.  had  a  prior  agree- 
ment, and  thereupon  procured  the  lease  to  be  made  to  his  own  son  ; 
the  latter  was  affected  by  the  notice  acquired  by  the  father  («). 

1075.  The  statute  makes  no  mention  of  fraud,  and  probably 
does  not  affect  the  law  which  previously  related  to  it ;  for,  other- 
wise, an  agent,  under  shelter  of  the  Act,  might  use  the  knowledge 
which  he  acquired  in  one  transaction  for  the  purpose  of  committin"- 
a  fraud  in  another. 

Independently  of  the  statute,  the  effect  of  fraud  is,  that  notice 
does  not  arise  between  principal  and  agent,  where  the  transaction 

(o)  See  Gerrcrd  v.  O'Seilly,  3  Dru.  &  War.  414. 

(p)  He  Cousins,  31  Ch.  D.  671. 

(g)  Perkins  v.  Bradley,  1  Hare,  219. 

(r)  Broilieme  v.  Btnce,  Fitze.  118.  Mr.  Covenu'-  says  the  prior  entry  mist 
have  been  [during  the  steward^  own  time  (2  Pow.  H.  563,  note,  ed.  6),  and 
though  his  authority  does  not  say  so  (Welman  v.  Wan^  2  Eq.  Ca.  Abr.  595),  this 
must  be  assumed,  for  other-vise  it  certainly  would  not  bo  actual  notice. 

(«)  Merry  v.  Ahney,  1  Ch.  Ca.  38  ;  Coote  v.  Mammon,  5  Bro.  P.  C.  355. 


i^i^-:: 


^-HAP.  ,1.]      CONSTRUCTIVE   NOTICE  THRuUOfl   AGENTS 

•  mortgagor,  by  ir^nZZTlhti^^^^^^^^^^^^  - -»>- 

mortgage,  effected  a  new  BeJLT  .t  «**'«nment  of  the 
.B  BoUcitor  to  both  rrtZe  '  IrT  ::  '"'""'  "'''""^  ^''"^^ 
deliberate  frauds.  But TZ  ;„  Z  ""*''"*"«  concerned  in  a 
destroy  the  pre-umptfon  o  IlT  ^  ""*  '""^"'«°^  "^  "«  »«> 
in  canes  of  cons2  ive  noti "  7:''  T"  ''''''  '""^  ^'^"^^^  ^^ 

by  the  agent's  knowledglt^inlnnr  T'  "^  "^'^'^^ 
deposit  of  deeds,  the  itorwhr  ffS'f  "!*  ^'^'"^'^^B'^U^^y 

gagor,  mortgages  airain  actini/A^     i    *     /'  ^'""^  '*''°  **>«  '"Oft- 

andnotdiscLingthTpriori^^^ 

in  itself,  and  its  Existence  Z^l[^:r^^T,''T'':' ''''''' ''^'^ 
first  mortgage  (as  the  seonnJ  IT  ^  *  '''•^closure  of  the 

content  to  Uke  subject  tTtht  S'*'".™'''^*  "^"  ''*^«  »-- 
doctrine  of  notice  may  Ipl     And  Sf    "k""  °^  *^^  ""^''^^-^ 

tim?!f^?:ra':!:S;r'  luf^'  r'  ^^^'^^  '""^^  -^-^  ^^^  the 

^ms  unnece^^  for  evfn  wh  i'''''"''  ""^  "^  P*'^"  ''^  '^g^nt 
nothing  of  tlTma'tter  unt^?  ^t'^  ^"  ^'T  "^  ^'  """''''^  '^•«'^« 
upon  o?  adopts  T^e  h^  e^ilf th^^^^^^^^^^^^^  "  '^  ''^  ^^'' 
Nor  is  it  important  that  the^l'ent  if  he  w^'t^lZ"'  ""  "'"• 
mended  by  the   verv  n«r-««     k  trusted,  was  recom- 

notice(y).  ^  P'"^"  ^^^^«  ''^^^  «'«  *he  subjects  of  the 

689;  Rhodes  v.  Monks.  (imUCh  fse     h^f     '  ""f"  I'^^^rds,  45  Ch.  1) 
««>r<A  V.  Witting,  68  L.  T.  792.  '  *•*  *""*  ''°'"'''«  ««  »'«'>.  tfotf.V 

L.R.6Ch.678.    S^>^Tla\«.K'lL'"&l^-^3^"'   i^o'W  v.  A 
W  Thon,pson  v.  Cart«rH,A<.  33  Beav.  178.  and  supra 

W  ^om.  V.  Z>  i^e.«.  3  Atk.  26  ;  Sugd.  V.  &  . .  756.  I4th  cd. 
(a J  ^e  J/ac«amara,  13  L.  R.  Ir.  158. 
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1079.  If  the  aft^nt  be  ("niployed  in  part  only  of  the  tranMction, 
niiticp  ariiiea  of  whatever  came  to  bin  knowledge  during  hiH  agency  (6); 
at  the  termination  of  which,  the  client  takes  the  businenH  with  all 
the  knowledge  acquired  in  relation  to  it. 

What  might  be  the  result  of  the  mere  delivery  of  papers  to  the 
agent,  that  he  might  enter  upon  the  busineiw,  if  he  never  did  so, 
and  never  inupected  them,  has  been  doubted  (c) ;  but  wnce  the  Act 
of  1882  it  seentH  clear  that  no  notice  would  be  created  under  such 
circumHtances. 

1080.  It  hax  been  said,  that  if  the  mortgagor  himxclf  prepare 
thf  security  (</),  and  no  other  solicitor  be  employed,  the  mortgagor 
will  still  be  the  mortgagee's  agent,  for  he  is  intrusted  with  the 
duties  which  belong  to  the  mortgagee's  solicitor ;  and  it  makes  no 
difference  that  the  mortgagee  pays  him  nothing  for  his  servicer, 
because  it  is  the  nature  of  the  transaction  that  all  the  expenses 
should  be  borne  by  the  mortgagor.  But  if  the  mortgagee  employ 
no  solicitor,  it  will  not  be  assumed,  in  the  absence  of  evidence,  that 
the  mortgagor's  solicitor  acted  for  him  (e).  The  proposition  that 
the  mortgagor,  where  he  is  a  solicitor,  will  be  assumed  to  act  as  the 
mortgagee's  solicitor,  is,  however,  disputed  by  Lord  Chelmsford  (/ ), 
by  whom  the  case  is  put  on  the  same  footing  as  that  in  which  the 
mortgagor  alone  employs  a  solicitor,  who  is  not  to  be  treated  as 
the  mortgagee's  agent,  unless  there  is  evidence  of  the  existence  of 
that  relation  between  them.  Where  both  parties  employ  the  same 
solicitor,  the  knowledge  of  the  mortgagor  will  not  be  notice  to  the 
mortgagee  (g).  And  the  same  principle  applies  where  the  same 
person  acts  as  officer  of  two  companies  (A). 

1081.  A  solicitor  is  not  an  agent  for  the  purpose  of  receiving 
notice  of  an  incumbrance  on  or  other  dealings  with  the  security, 
merely  because  he  was  employed  to  invest  the  money,  or  even,  it  is 
said,  because  he  afterwards,  for  convenience,  received  the  interest 
from  the  mortgagor,  and  paid  it  by  direction  of  the  mortgagees  to 
the  persons  entitled  (»). 

(/i)  Bury  V.  Bury,  Sugd.  V.  &  P.  App.  No.  25,  ed.  11 ;  Pow.  Mort.  687,  ed.  6; 
got-  Varie  v.  Lord  Barnard.  Gilb.  Eq.  R.  6. 

(e)  Pow.  Men    588,  cd.  tt. 

id)  Kenntiy  v.  Orttn,  3  Myl.  ft  K.  600 ;  Hewitt  v.  Looumore,  0  Hare,  440. 

(«)  Atterhury  v.  Wallii,  2  Jur.  (N.s.)  343.  But  the  Lordu  Justices  decided  the 
case  in  8  De  G.  M.  &  G.  454,  according  to  the  rule  in  Hewitt  v.  Loosemore,  supm. 

( / )  Etpin  V.  Ptmberton,  3  De  &  G.  J.  547.  See  KettietveU  v.  Wat»on,  21  fh.  D. 
686. 

(«/)  Re  Cousitui,  31  Ch.  D.  671. 

(h)  Re  Hampshire  Land  Co.,  [1806]  2  Ch.  743. 

(i)  Saffron  Walden,  etc..  Building  Society  v.  Rayner,  14  Ch.  D.  400. 
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CHAP.  „0      CX,X.TR,rcT.,VK    XomE    BV   .VON.,.V,.,rv.  55, 

8KCTION  III.  '^»>0* 

^**  fI^S.*"  n?!"**"*'  *»y  »"»owledre  Of  prtloular 

»»%.l  .»,«.>  ,>,  and  in,p,c,ioH»  a^kt  to  V  „^,  '*IUOJU»H 

lAo«  uAicA  do  not           .     """"*  "*''*  "'"'•ir./j  affttt  tUU  and 
Soti:*  iff  entail  1087 

P«»rt,„ff  to  6«  w«fe  .,  ,„„£.^,  XtJ  *^'"'  •"  "'""""^  P"'- 

V-etlionabU  i,helhfr  notice  of  transactions  unJ.,    V  **'®* 

Aat*  been  extended  to  d»<U^Z^in,M^'Z'""'\  "'  """'V.  cA'.n;" 
txteniion  ..  "«*  n«  origmaUy  charged.  14  «o<.c«  0/  ««* 

/Vr«,  to*,»ff  .uft>«  to  incu,nf,ranre  Has  fuli  notice  of  its  'details  "  "    \Si 

'"Z''i:;'^j:zLzzLTntrt''^''^^^^^^^        ^^ 

l>^*»  of  proof  of  notice  110* 

VoderwriUr's  notice  of  broker',  lUn'  "°f 

1106 

the  ^(^n'v'^^"  ""''*  f ''*'''"  ^^''=*'  *"-^««  ""d«^  the  3rd  section  of  What 
the  Conveyancing  Act.  1882,  i«,  what  inquiries  and  inspections  ««»"«- •»" 
ought  reasonably  to  have  been  made  hv  a  l.r.i,  >"«Fcwons  j^p^tj^^ 

or  his  ^nl.oitn..  :,,    *k  ^  *  purchaser  or  mortgagee  ought  to  be 

Ln  r  rr.     ^^'  *"''''•  '°  ""^"^^^  *»™  f^^^"  n«tice  of  any  ■"«'- 
ST      '  K ''  °'  t°^'  ^'^^''^  ™"y  P'^J"''^  -'"V  affect  the  title  ^ 

thaT  t1^^  i  ^        ..*^'  ."^'J'  '^"'  ^^^'^  *  P«^««»  h««  ««tual  notice 

chartt'-  In  A'  ^*°  '''^'"''  '"'°  *^^  ^-^*«"*  ^»d  "^t'^e  of  the 
S  Vt'cS  J^7«*;°^/«-™«  that  the  reference  is  only  to 
...ar,e«  which  aru  already  known  to  him  (7).     Hut  if  there  be  no 

0)  Jonea  y.  Wittiams,  24  Beav.  47. 
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ParagTiiphx    actual  iiotico  that  the  estate  is  affected,  and  no  turning  awai/  fro 

1088—1083  tffg  knowledge  oj facta,  which  the  res  gesta-  uovM  suggest  to  a  prude 

mind,  there  will  be  no  constructive  notice  {k).     But  an  intendi 

mortgagee  must  satisfy  himself  that  the  intended  mortgagor  h 

at  least  a  prima  facie  title.     It  is  not  sufficient  for  him  merely 

put  the  question,  "  Is  this  your  property  ?  "  (I).    He  will,  in  fac 

be  deemed  to  have  notice  of  all  facts,  which  he  would  have  learni 

upon  a  proper  investigation  of  the  title,  under  a  contract  contai: 

ing  no  restriction  of  his  rights  in  that  respect  (m).     If,  therefor 

he  does  not  ask  for  the  title  deeds,  he  will  be  affected  with  noti( 

of  the  rights  of  an  undisclosed  mortgagee  in  whose  custody  the 

are(m).     The  fact  that  he  does  not  employ  a  solicitor,  and 

himself  ignorant  of  the  law,  is  immaterial  (m). 

Hocitals  or  1083.  Where  a  purchaser  cannot  make  out  a  title  but  by  a  dec 

knowledge  of    .hich  leads  him  to  another  fact,  he  shall  have  notice  of  that  fact 

the  existencu  i.  •        t  i      i 

of  deeds  give   '■Ot  by  gomg  from  one  deed  to  another,  the  whole  matter  woul 

""^te^ta.  *'*''"  i  tve  been  discovered,  and  it  is  crassa  negligentia  if  he  sought  n( 

after  it  (n).     It  is,  therefore,  a  rule,  that  notice  of  whatever 

recited  or  referred  to  in  an  instrument,  is  imputed  by  notice  of  tli 

instrument  itself  (1095) ;   except,  it  seems,  that  in  cases  of  fraiu 

none  but  the  parties  to  the  deed  are  affected  by  constnictive  notic 

of  the  fraud  (o).    Hence  notice  of  a  lease  is  notice  of  all  covenani 

in  it,  whether  usual  or  unusual  (  p).    This  is  now  said  to  hold  onl 

when  the  purchaser  has  a  fair  opportunity  of  ascertaining  the  pn 

visions  of  the  lease  (q).    And  as  he  has  notice  because  it  was  hi 

duty  to  inquire,  he  certainly  ought  to  be  excused  if  he  shows  tha 

ha  could  not  perform  that  duty.    Beyond  this,  the  decision  appear 

not  to  alter  the  former  law.    So  trustees  on  the  distribution  of  the! 

trust  fund  who  pay  to  the  solicitor  of  one  of  their  beneficiario 

on  the  faith  of  his  statement  that  he  is  the  assignee  of  tha 

beneficiary,  without  calling  upon  him  to  produce  tha  assignment 

are  liable  to  a  mortgagee  of  that  beneficiary  whose  mortgage  i 

recited  in  the  assignment,  although  he  had  not  given  them  notic 

of  his  mortgage  (r).    A  purchaser  is  bound  by  a  mortgage,  thougl 

(i)  Jonu  V.  Smith,  1  Hare,  68  (aflarmed  I  Ph.  244),  and  EnglUh  and  Scollm 
Mercantile  Invetttnent  Co.  v.  Brunton,  [1892]  2  Q.  B.  700,  where  the  niortgaftei 
knew  that  the  mortgaging  company  had  issued  debentures,  but  was  told  that  the> 
did  not  affect  the  property  proposed  to  be  mortgaged  to  his  client ;  and  sec  alsl 
Re  CatteU  and  Brown,  Ud.,  Roper  v.  The  Co.,  [1898]  1  Ch.  315;  Re  VaUetnr 
Sanitary  SUam  Laundry  Co.,  Ltd.,  Ward  v.  The  Co.,  [1903]  2  Ch.  tt54 ;  and  Hi 
Bourne,  Bourne  v.  Bourne,  [1906]  2  Ch.  427. 

(J)  Mulville  V.  Munster,  etc..  Bank,  27  L.  R.  Ir.  379. 

(m)  Per  Joyce,  J.,  Berwick  di  Co.,  v.  Price,  [1906]  1  Ch.  at  p.  «38 ;  and  wt 
Lloyd' D  Banking  Co.  v.  Jonu,  29  Ch.  D.  221,  and  OUver  v.  UiiUon,  [1899]  2  Ch.  iiU. 

(n)  Moore  v.  Bennet,  2  CTi.  Ca.  246. 

(o)  Read  v.  Ward,  7  Vin.  Abr.  123. 

(p)  Taylor  v.  S'ibbert,  2  Ves.  Jun.  437  ;  Cosaer  v.  Collinge,  3  Myl.  &  K.  28.1 : 
Martin  v.  Cotter,  3  Jo.  St,  Lat.  497  ;  Oroavenor  v.  Green,  5  Jur.  (n.s.)  117. 

iq)  Hyde  v.  Warden,  3  Ex.  D.  72 ;  and  see  Reeve  v.  Berridge,  20  Q.  B.  D.  523 ; 
.anti  R-  WhUf  nnd  Smith's  armirrfrt,  [1896]  1  Ch.  037. 

(r)  JMvi»  V.  Mulchings,  [1907]  1  Ch.  350. 


■■>■,-.■. 


CHAP.  „.]      C0X8TRUCTIVE    NOTICE   BY   XON-INQnuv. 


^^£j^!:t::^  tr-  -^r  to  o.  una. ..., .  ,. 

no  notice  where  a  xe^r^^L  1 171    '"°'''"""-     ""'  *'^'-*'  '""       "^ 
is  calculated  to  mLT^Tiir''''""'^'''^'^'^'''^^^^-^ 
a  deed  was  express  v  I^'h!  \u       '*™  '"'^""7  (')•    ^nd  though 

with  constructive  notice  of  an  onnifaK?  *  *°  ^  ''^'^^ 

which  had  been  subse  u^Uy  ^eCe^Tr""^  '  '  "T  '''''"' 
to  it ;  the  release  be  n<r  withTn  thfl  ^  ."  '  "''"  ''^'^''  ""''^''^ 
mortgagee  and  it  being  I^XTnn!::^'  "  "^  '''^  '^"'^"'  '^'^^ 
the  released  charge  wa"s  noftte„ded  to  t  ■■' 'r'^f' "'^  ''^' 
existing  incumbrances  (M)  '"''•^'^''-   '"'"»«  fie 

to^?nd%:S  witTtTe  et^  f  ^'  """'^''  ^^^  ^^^^^^  herself 
thatcharactr  tlTer  htbatd  'oT'  """"V"'  '^  "'"  ^""^^>-^d  ^ 

her  appointee  under  aTower  executed'^"  ^"""  'f  '^'^  ^"' 
it  was  held  (x)  thai-  fK^K    [  ^^f  "ted  before  hor  .second  marriage. 

consideSt^ttuf  ^^^^^^^^^  ^'"f -"  ^-  va.uabV 

was  either  nc^li-rent  in  nn  ,      '"^^  '"^"'"'"^t-     *^"'-  he 

she  claimed? o^fuloftaSTnTl^"  '''  °" -^'  '''^'^  ""'^^''^  ^^'-J' 
knowledge  of  her  I  mid  IZreZ  sM  h  T^'T'  '"  '^^  ^^•*^' 
by  direction  of  the  own  rknowin-    tha^H      "^"  """'"^  '^'''P'^ 

that  s.  LZ  '       P"^«"an«^«  «f  the  covenant.    And  notice 

lot;  fpii;uirTSL^h::t"  ^^:f  ^^-^^^'^  «^--'^' 

freight,  eLnings\nd%rofiS(,,        ""*^"^'^  '"^''  "°*  ^"^'"^^  ^'- 
Drit'moi  ""^'^  the  appointees  of  a  tenant  for  life  had  notice  of  a 

thorn       *^®."^°^*g«g««  «  prejudice,  they  were  postponed  to  him 

th«  JnfZ  f    ?  u  ^^^"  secunty,  and  though  taking  under 

(«)  Eland  y.  Eland  I  Rahi^  99k      n  „ 

noma*.  2  Y.  &  C  Ex   211    '  »^     ^Z"  '^'"''^  "^  Banbury,  1  Ch.  C«.  291  ;    S,"  v 
a<lvance.  which  i«  0/1X^1.^?^ I't^^mi'^-     T**"  ^"^  "^"^^  "'  »  ?«=«'" 

(-)  0*,o„  V.  /;^o.  „  Ha..  ,12.  („,  ;,„^„,  ^,  ,^^^^,^  j^  j^^^^.  ^,^ 
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Paragraphs       1084.  Nor  is  the  rule  under   consideration  confined  to  plai 

1084     1085  recitals  of  matters  of  fact.    A  purchaser  will  generally  be  boun 

Notice  of  a     by  the  particulars,  and  even  sometimes  by  the  equities,  arisin 

isgenTaUy     °"*  "^  ^^  important  or  peculiar  transaction,  recited  or  referre 

notice  of  the  to  in  a  deed  or  abstract,  of  which  he  has  notice,  and  concernin 

M^ingout of  wliich  transaction  it  becomes  his  duty  to  inquire.    Thus  notic 

>*•  will  be  imputed  of  the  particulars  of  a  trust,  of  the  existence  c 

which  there  is  actual  notice  (6).    But  the  notice  must  be  cleai 

For  instance,  where  shares  were  transferred  to  the  manager  of  i 

bank  upon  certain  trusts,  and  the  only  notice  which  his  transferee 

had  of  the  trusts  was  the  fact  that  in  the  deed  of  transfer  the  word 

"  manager  in  trust "  Trere  appended  to  the  signature  of  the  ban! 

manager,  it  was  held  that  the  notice  was  ineffectual ;   for  thos^ 

words  naturally  imported  that  he  held  the  shares  in  trust  for  hi 

employers,  and  were  not  calculated  to  suggest  that  he  stood  in  ! 

fiduciary  relation  to  a  third  party  (c).    Notice  of  the  revocation  o 

exercise  of  a  power,  gives  constructive  notice  of  whatever  mai 

concern  the  parties  in  the  execution  of  the  power  (d),  and  of  im 

proper  dealings  with  an  estate  in  the  p^-ofessed  exercise  of  a  power 

where  suspicious  circumstances  are  apparent  (e).    And  one  wh( 

has  notice  of  a  post-nuptial  settlement  affecting  property  whici 

he  has  agreed  to  purchase,  is  bound  to  inquire  if  it  be  supported 

by  an  ante-nuptial  agreement  (/).    So  the  purchasers  of  imder- 

leases  having  notice  of  a  lease  purporting  to  be  made  by  husband 

and  wife,  under  which  they  claimed,  were  fixed  with  notice  that 

her  interest  was  inalienable  (g).    And  a  person  who  lent  money  on 

the  security  of  a  contract  for  sale,  was  not  allowed  to  tack,  for  want 

of  equal  equity  with  another  incumbrancer,  of  whose  charge  he 

had  no  distinct  knowledge ;   because  (h)  the  contract  being  for  a 

purchase  free  from  incumbrances,  he  knew  that  he  was  dealing  with 

a  fund,  out  of  which  any  incumbrances  must  be  paid. 

Notice  from        1085.  So,  if  there  be  anything  peculiar  in  the  manner  of  con- 

^vevlnce"^  ^eying-    A  purchaser  has  notice  of  a  prior  title,  by  the  concurrence 

in  his  conveyance  of  persons  interested  under  that  title ;    as  of 

devisees  (i),  where  the  grantor  claims  as  heir  at  law;    although 

the  deed  contain  no  explanation  of  their  concurrence.    But  it  has 

been  held,  that  a  covenant  in  a  settlement  that  a  minor  should 

execute,  was  no  notice  of  his  interest  (/t).    "  This  might  have  had 

(6)  Malpas  v.  Ackland,  3  Russ.  273. 

(c)  London  and  Canadian,  etc.,  Co.  v.  Duggan,  [1893]  A.  C.  506. 

(d)  Lord  of  Banbury's  ewe,  Freem.  Cb.  8  ;  and  Lord  Crawly'a  cote,  cited  there ; 
Robinson  v.  Briggi,  1  Sm.  &  G.  188. 

(e)  Robinson  v.  Briggs,  supra.  (/ )  Ferrars  v.  Cherry,  2  Vem.  383. 
(g)  Steedman  v.  Poole,  6  Hare,  193. 

(h)  Lacey  v.  Ingk,  2  Ph.  413  ;  see  also  Taylor  v.  Baker,  Dan.  71. 
(t)  Burgr^/nf  v.  H-itton,  Bam.  Ch.  236 ;  and  sec  Att.-Gen.  v.  UaU,  lO  Beav.  3SS. 
(i)  Hoimrth  v.  Dean,  1  Eden,  355, 
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sr  :i:;:i;:„tf  J^^^^       to  have  .id.  ,•„ «... ._,. 

been  of  maturity,  but  it  wala  covi      !        ''"  '"*^"'  "  '^  ^'  ^"^^  1086-1086 
party  to  the  setd'ement     ZJZT    rT''  *"  ""^''^  ^""  ^ 
not  prove  notice."     This  di.f.n.f;  ^^  czrcumstance  does 

reasoning  is  obscure  °"  '"''"'  ""'  ^  ««  ^""btful,  as  the 

A  mortgaj/ee  has  been  held  affected  v^ith  „  .•       , 
for  a  prior  ^.ortgage,  by  noti  e  fW  .^  '""  "^  ^"  agreement 

for  the  estate  (i)!  !he  convevano.  k  ."'"'*^"""'  ^*^  °"*  ^'"^ 

ha.  been  .id!  tha^rS  Leroflh  '""'^  '"  '''™  ^^ 
comparison  with  the  real  vTe  of  L  ^"  P^'-chase-money.  in 
existence  (m)  of  an  incumbrance  {^T^'f  "  T*^^^  "^  '^' 
husbandry  lease   was  madp  nf  \  '^^"^^^^^  »  lease,  being  a  mere 

for  a  long  per  od  The  Trll."*^  ^"'^^''  "^  «  ^^^^^  '^^^t-  and 
the  charify.rtoConTh^^^^  ^'^'  ^"  '"^'^^'^^^'j'  ^ak  for 

are^nltirr/e^'r  ^'^  T^''  ^'  ^  ^^^  ^^^  lessors 
one  which  ou^rtfleld  th!,e        I     ''°"  ''^  *^^  °""''^^'  '^-«.  i« 

efficient  (0)  ^  fi^hSf  :^'rs  :;':?~-t:^  *f  -  -^;^ 

be  observed  with  respect  to  th^  fifi    Z    .  '  however,  to 

purchaser  is  bound  rktwfrfm\^^hl:.'T"'  *^*'  ^'^^'^""^  * 
he  is  not  bound  to  take  notice  of^aUr  '"'  ^'""'^  ^'^  *'*'^' 

the  title  is  derived     tnTl,    t        ^^.^'^^"'n^tances  under  which 

upon  matterT'^L/  hetstre^f  f  ™'\°^  ^  '^^^^  ^^^^^'^ 
affected  (p).  instrument,  the  purchaser  will  not  be 

1086.  A  distinction  is  here  to    be   nnf«H    k  * 
instruments,  or  matters,  which  mutt  of  nZ  > '       7T.  ''°*'''  °^  ^'«*-t'- 
do  not  of  necessitv  jZ     .T     .  ^^^^^s^'ty'  and  of  those  which  between 
t  01  necessity,  affect  a  title.     Actual  nnf.V^  ^f  „  ^..^  .i-  .,     notice  of 


do  not  of  neZsZ  liZ^T'  1  °'''''^'*^^'  ^^^^  ^^  '^^^  -hich  =en'- 
t  01  necessity,  affect  a  title.    Actual  notice  of  r  Ao^a  ^f  *u    notice  of 

first  kind  IS  constructive  notice  («)  of  it.  TnT  .        T  .       '''^  instruments 
tK,r>„  +„  ,„i-:-i.  •.      .         ii"uoe  jy;  ot  its  contents,  and  of  ftv^rxr.  which  nece». 


fi    i.  1  ■    1  . —      •"    "''*^''  a  ""e-     Actua   notice  of  «  Ao^A  ^t  *i.    notice  of 
first  kind  IS  constructive  notice  («)  of  it.  TnT  .        T  .       '''^  instrument, 
thin-  to  which  it  refpr«     «  7     V-  contents,  and  of  every-  which  nece. 

.-  tu  waicn  It  refers.     But  notice  of  a  deed  of  th<»  nth^,.  i  •  j  sarily  affect 

larTbT^It^or^^  ^^^T^^^  '-  ''  s^^act tntt^.tl  tSrih 

affected  oXSs:hfhTsn:fr"n  ^^^  ^  ^^^^"'^  -"  -*  ^e  ''°-- 
wary  person  wm,W^        !  '^°'''  *"  *^**  *  P^^^^^t,  cautious  or 

a-tained  the  fact,  with  r^^il^^^  ^^1::^^  'Z 
Hence,  opimons  upon  an  abstract  or  anything  aVarCupo"" 

07;aVrm;^TH.-rTrT86'  ^^'^^  '^  =  and  see  ^«..0.„.  ,.  p,-^,,,  .^  Beav 
(0)  ^«-Oen.  V.  jya«,  16  Beav.  388. 
W  1(1. ;   Att..Oen.  v.  fiac*Aoi«e,  17  Ves    283 
?   j;on«  V.  Sm^A.  1  Ph.  at  p.  253. 

«ei  M  r:<,l!!:.*7iTr9t-'"l*  •■  -"r*  '■  *""■'*'  >  PJ^-  "t  pp.  2.54   257  •  .nd 
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Paragrapha  deed,  which  may  possibly  leave  room  for  suspicion  of  what  I 
1086—1087  purchaser  cannot  know  to  be,  and  which  may  not  be  true,  is  i 
notice  which  will  affect  him  (s).  And  where  an  abstract  contaii 
a  certificate  of  the  redemption  of  land  tax,  not  by  a  tenant  in  f 
but  by  persons  described  as  trustees  and  guardians  of  a  min 
and  on  his  behalf,  it  was  held  that  the  purchaser  was  not  bound 
inquire  how  the  redemption  was  wrought  out,  and  was  not  fis 
with  notice  that  the  charge  had  not  been  extinguished  (<).  1 
rule,  that  circumstances  which  might  lead  to  suspicion  only  are  i 
notice,  also  appears  by  the  decision,  that  an  entry  in  the  margin 
an  insurer's  declaration,  directing  that  letters  relating  to  the  poli 
should  be  sent  to  a  certain  solicitor,  was  no  notice  (m)  of  the  inter 
of  that  person's  client  in  the  policy,  there  being  nothing  to  shi 
for  whom  he  acted,  or  that  any  change  of  interest  had  taken  pla 
It  is  obvious  that  such  cases  as  these  depend  mainly  upon  th 
own  circumstances,  and  it  has  been  well  observed  (x)  that  tk 
which  will  not  affect  one  man  may  be  abundantly  suflBcient  to  aff* 
another. 

It  must  also  be  remembered  that  circumstances  which  may  aff( 
a  trustee  with  r'tice,  are  not  of  necessity  sufficient  to  make  a  pers 
liable  is  a  constructive  trustee  (?/). 

1087.  It  has  been  doubted  (2)  whether  a  purchaser  from  ; 
heir  at  law,  with  notice  of  a  will  of  the  ancestor  under  whom  t 
heir  claimed,  would  be  affected  with  notice  of  the  contents  of  t 
will,  though  in  truth  he  were  ignorant  of  them,  and  even  misl 
by  the  heir  at  the  time  of  the  purchase.  It  has  been  intimat 
that  such  a  case  would  depend  upon  circumstances.  But  it  is  su 
mitted  that  it  could  rarely  happen  that  a  mortgagee  with  noti 
of  a  will  would  be  justified  in  taking  from  au  heir-at-law  witho 
inquiry  (a).  The  fact  of  the  heir's  being  in  possession,  even  for 
long  period,  would  probably  make  little  difference.  He  might  1 
there  as  tenant  for  life,  or  under  a  lease  from  the  devisee.  And 
is  conceived  that  an  inquiry  of,  and  misrepresentation  by,  tl 
heir  himself,  would  not  save  the  purchaser  if  he  could  have  p 
information  elsewhere :  for  the  person  who  is  bound  to  inqui 
must  use  the  best  means  of  knowledge  which  are  practically  with 
his  reach,  and  of  which  a  prudent  man  might  be  expected  to  ava 
himself  (h). 

(«)  See  M'Queen  v.  Farquhar,  11  Ves.  at  p.  482 ;  Whitfield  v.  Fausset,  1  Ves.  Se 
387.     See  Dodds  v.  Hills,  2  H.  &  M.  424. 

(<)  Ware  v.  Lord  Egmont,  4  De  G.  M.  &  G.  460.      .' 

(tt)  West  V.  Reid,  2  Hare,  249.     See  Wyatt  v.  Barwell,  19  Ves.  435 ;   Eyre 
Dolphin,  2  Ba.  &  Be.  290. 

(z)  Per  WiORAM,  V.-C,  Jonct  v.  Smith,  I  Hare,  at  p.  55  (affirmed  1  Ph.  244). 

(y)  ^ViUiama  v.  Williams,  17  Ch.  D.  437. 

(?)  Joni*  V.  Smitk.  sapra. 

(o)  And  see  Burgoyne  v.  Hatton,  Barn.  Ch.  236. 

(6)  See  Broadbent  v.  Barlow,  7  Jur.  (N.s.)  479. 
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CHAP.  XI.]      coXSTRUCTIVK   NOTICE  BY   KOX..V,,,hv  ,,. 

general  not  sufficient'diCn:  A  petoni'  f  r'^^^^,  is  i„ 
gagor  m  a  matter  which  may  be  tff^^Tu  \°  ^^^^^  ^'*^  «  '"o^t- 
he  has  notice,  will  not  be  excusTh  ^  ?^  mortgage  of  which 
mortgagor,  if  it  were  in  his  pTerl  1?"?.  ^'  ^''  "^^'^^  by  the 
gagee  (d).  On  this  principleTwl  ^^'^^  *^"*^  f'«°»  tl^e  mort- 
by  the  mortgagor  Lt  t  haT  2^  f '"' "'°  "^^ ''^°™«'^ 
warrant  of  attorney,  as  a  security  fnT^^'''""  *  judgment  or 
to  have  notice  thaUhat  Sy  ^aslTruT  "^'^*"'  "^^  ^'^^'^  ^^^ 
~f  better  information  we^^^^r^re^r '^'^^^  '  '"  ''' 

WOa.  A  person  who  takes  under  n  .1.  ^ 
an  entail  prior  to  the  estate  which  heli'f  "'^'^^^'^g  notice  of  Notice  of 

term  is  attendant  by  constniftmr,    t        f  "^  """"^  ^^^'^  ^h^re  the  assignment  of 
tions  of  the  inheritaUTbT  ;rc  ;^^^^^^^^^  "-ta-  T.^t. 

term  is  attendant,  and  that  ther^  iTu^    I     '       *  '"^'^'j'  that  the  "°«f  of 
But,  if  the  trust  be  declared t^rn,^^^^^^^^  be  protected.  S^^-r^ 

by  such  a  deed,  or  to  protect  the  ,!!!«/      ^^hentance  as  limited 
notice  of  the  deed  or  sCelnt  J     °'  '"''  '  '''''''^'-''  *h«t  is 

the  appiicatiorof^'l^WeqdttbTf^^^^         '"'l^f   ^'^'""^  "pon  Notice  of 
the  reservation  of  an  eoX  nf     f      """•     ^^'^"^"^«  notice  of  ^"f -Putes 

-tgage  title,  if  IC:^  o'/  o^^W  fh  ^°'^-^  ^'^  ^^  *^^  ^^^^^  °* 
sists.    So,  where  a  ners^r.  K     •      P™°°  that  the  eqmty  st  11  sub-  ^^"i*^ 

obtained/by  S^L^Sl!  ^^^retir  i^^^^^^^^^^^^^  ^^'^ 

srwrd-rrh?-;:nrb'^fr'^-^^^^^^^ 

having  knowledge  of  the  ZtT'^^^.  bo'^gbt  from  his  principal, 
i"  consideratio/of  a  covt J^t' wline-^u^tr;?^^^^ 

(.)  Per  Lord  H.kx.wxckk.  r.7fo«..6v  v^'^  f  ^f^  '^  ^^^^'^^^^'^22'^''' 

(*)  4  Bac.  Abr.,  922  "  E,re  7.  Dolphin  2  Ba  f^     o^o^,^'^**'  «  ^'^^^  ^«3. 
^-  &  P-  App.  1127.  ed.  11.  "^  '"^'""'  2  B"-  &  Be.  290  ;  fi«rv  v.  .Bun,.  Su-d 

3  -  ^o^».  V.  ^™.  2  Dru.  .  War.  31 .   Uur^^r  v.  r«^„„,,.  ,  3a   .  ^ 


-f^^- 
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Paragraphs    or  who  takes  a  security  given  by  a  person  who  has  recently  attain 
1080    10»a  majority,  for  the  debt  of  a  near  relative,  or  person  standing  in  h 
parentis  (n),  is  liable  to  all  the  equities  to  which  such  transactio 
are  subject. 

But  where  the  constrviction  of  a  deed  is  so  uncertain,  and  t 
equity  so  doubtful,  that  the  decision  of  the  court  cannot  be  know 
a  purchaser  fox'  valuable  consideration,  denying  actual  notice,  w 
not  be  affected  (o).  In  a  case  in  which  a  will  had  been  made  in 
foreign  language,  and  the  oiiginal  was  lost,  the  nicety  of  the  d 
tinction  between  the  words  children  (which  was  used  in  the  ti 
lation)  and  isatte,  went  fai  to  induce  the  court  to  hold,  that  t 
defendant,  a  purchaser  for  valuable  consideration,  and  who  hi 
long  been  in  posses-;ion,  the  plaintiff  standing  by,  had  no  notic 
and  though  two  decrees  had  been  made  for  the  plaintiff,  the  h 
was  dismissed  (p). 

1091-  AVhere  the  doubt  is  caused  by  the  fact,  that  the  settl 
ment,  of  which  the  purchaser  had  notice,  was  not  framed  accordii 
to  prior  articles,  or  the  rules  of  equity,  in  regard  to  the  ionxi 
such  ine*ruinenta,  it  appears  {q)  to  be  the  better  opinion,  that 
cases,  at  least  of  mf)dern  articles,  a  mortgagee  will  now  be  afEect* 
by  notice  of  the  equities  which  arise  under  them.  It  has  be( 
laid  down  by  Lord  St.  Leonards  (r),  that  if  the  construction  be  up( 
the  whole  plain,  though  difficult,  and  a  long  period  have  not  elapse 
a  purchaser  with  notice  leading  to  the  articles  will  be  bound ;  bi 
not  after  a  lapse  of  time,  where  there  is  anything  so  equivocal  i 
ambiguous  in  them  as  to  render  it  doubtful  how  they  ought  to  1 
carried  out.  At  the  end  of  such  a  period  as  half  a  century,  he  sai 
a  purchaser  would  not  be  fixed  with  notice  of  such  an  equity.  Ti 
reader  will  here  observe,  that  actu  o^ice  of  a  post-nuptial  settl 
ment  is  constructive  notice  of  aiiic-auptial  articles  upon  which  it 
founded  (s). 

1092.  It  has  also  been  hcid,  that  where,  by  the  rules  of  equit 
one  estate  has  become  liable  to  the  burden  of  incumbrances  actuall 
charged  upon  another,  a  purchaser,  who  has  notice  of  the  tran 
actions  which  led  to  the  operation  of  the  rule,  will  be  bound  by  tl 
incumbrances  (<).  But  the  decision  was  more  than  once  (u)  di 
approved  of  by  Lord  St.  Leonards,  on  the  ground,  that  a  purcha.s( 
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(n)  Mailland  v.  Backhouse,  12  Jur.  45 ;  Archer  v.  Uudton,  7  Beav.  551 

(o)  Parker  v.  Brooke,  9  Ves.  583  ;  see  Cordwell  v.  MaekriU,  Ambl.  515  ;  t  ntu;/ 
firoHW,  3  Ridg.  P.  C.  462,  512. 

(p)  Bovey  v.  Smith,  1  Vem.  144. 

((/)  Senhmse  v.  Earl,  Ambl.  285 ;  Sugd.  V.  &  P.  781.  oil.  14. 

(r)  Tkottipxar.  v.  Simpton.  1  Dm.  *  W»r,  4">!>. 

(»)  Ferrars  v.  Cherrj,  2  Vem.  383. 

(0  Hamiliim  v.  Royae,  2  Sch.  &  Lef.  315. 

(«)  Avtrall  V.  Wade,  LI.  &  Ooo.  temp.  Sugd.  252  ;  V.  &  P.  1057,  ed.  11 ;  bi 
see  p.  776,  ed.  14. 
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18  not  bound  to  know  all  tha.  ^     u- 

deed.    Thedoctrine'ltsSTuS^^^  -""^-M. 

applicable  to  this  point  aL  ''""'* '°  *'°'"*'  '"^«"*"re.  109^1096 

1098.  A  witness,  not  beinj?  considerpd  nr,v„  •  or"ginX 

contents  of  the  deed,  will  not  be  affpiTr   .u   ^. '"  P'*'*'*=^  *°  *he  chaV-d.'.,, 
proof  that  he  Icnew  the  crte^ttr^tritr  t'^ ''  ^''""  «"" 
to  the  earlier  doctrine,  that  everv  witnesswhn  .„  f '"*'"'-^'  ^^ ''"-*" 
18  presumed  (y)  to  be  acquainted  with  Th       u.        """*"  "^^  "^«d'  h  '''""""•"' 
ment  which  he  undertakrio   'pT  '  t^  h^^^^^^^^^     °'  the  instru- S,r  "-'- 
there  was  an  obvious  fallacy  f„r  if  U  .7        ^"     "'^  =  '"  ^^"^h  "°°*''"*^- 

109*.  A  person  will  be  affected  with  notice  of  fh.       . 
an  instrument  brought  to  hk  arhml  L-.     i   .         .       ''O'^^ents  of  xVotice  of  an 
artistically  expressed     fthrm  ^;-n«wl«df-'e,  though  it  be  i„.  Instrument 

c.n_y  cApressea,  it  the  meaning  be  so  niain    fJ.of  "notice of 

fessional  person  would  not  be  misled  (M     1!  "  "npr,.- its  contents 

less  clearly  expressed  •  for  oth^T         '   ^        ^'''  '^  '*  ^'•^'^  e^^"  ITr    . 
theconte/tsof'atechnicar;'^^^^^^^^^^^ 
by  neglectin,  to  employ  a  pLessfori "dl^f    "'"'' ^^^^^^^^^^       ^■'"'"'''''• 

pe'ofwh^rkel^L^;:^^^^^^^^^^^^^  -  «t  a  IW„  ta.i„, 

inaccurately,  or  not  completely  d^'^^^^^^^  astthT.-.l-'^'  ''  ''  -^X 
will  be  inaccurately  stated   or  a  ^etZljJV         ^'"^'^^'^^^  «f  a  ha«  fuji 
to  as  a  nnwor  r.f  ■  •  :      '    /     settlement  be  incorrect  v  referred  ""^'^^  °f "» 
to  as  a  power  of  jointuring  («) ;  and  the  more  clearlv  if  ^7        ''""'^• 
cumbrance   be  stated  as   indefinite  in  amount  ^ro;!^" 
mnsne  mortgagee  cannot  have  been  misled  tThi  hurt     BuTt 
not  so  of  an  imperfect  or  erroneous  notice  given  bvn!;  '" 

.aother  of  a  transaction  in  which  the  latter  tiltei:;  Tn"  '" 
notice  merely  stating  an  assignment,  by  a  ce  teTn  S  of       ' 
sionarv  interest    i'h  nnf  ««*•        z       '  "y  >*  i^eriam  deed,  of  rever- 
"ary  mcerest,  is  not  notice  of  a  covenant  in  the  de.vl  fJ,»f  • 

inquiry  into  the  one  wo  M  tnX  ,Xo     "Zw'  "f  T  "*  « 
»b,ect  of  mqnny.     Therefore,  a  person  affecW  by  r^dtlL  ta  """'"''~ 

RoncUffe  V.  Parkym,  «  Bow.  224.  ^-  ''^'  '  ^^^  ^^l  Eldon, 

(y)  ifoco/te  V.  Murgatroyd,  1  P.  Wms.  392. 
■J;  />7W€S  V.  Z)ai.ie«,  4  Beav.  54 


.«ci.  ..«9iris«i«iii»&:^j*T>ji#:r.'^^r''CTWi:^i^!:/«^iM»ft«:^if!i^^ 
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Paragraphs   the  later  deeds,  will  not,  on  that  account,  have  notice  (d)  that  i 
1088     1100  orijiinal  purchase-money  remains  unpaid  ;    for  unless  the  fact 

somewhere  recited,  or  alluded  to,  an  inquiry  into  the  title  would  i 

lead  to  it. 
Nor,  for  the  same  reason,  will  a  purchaser  from  assignees 

trustees  have  notice  (e)  of  negligence  or  other  matters  amount 

to  a  breach  of  trust,  connected  with  the  manner  of  selling. 

1097.  He,  to  whom  an  instrument  is  brought  for  the  expr 
purpose  of  examination  in  the  transaction  (/),  or  for  whose  insp 
tion  it  is  Ich  open  for  exai  nation  in  the  transaction  (g),  or  whc 
known  to  have  inspected  it  (A),  ha^^  actual  or  constructive  notice 
its  contents,  though  the  nature  of  the  contents  may  have  be 
misrepresented.  A  shareholder  in  a  public  company  is  not,  he 
ever,  bound  to  have  knowledge  of  the  contents  of  the  compan 
books,  nor  is  he  bound  by  acquiescence  in  entries  in  books  wh] 
are  merely  produced  at  public  meetings,  and  which  he  might  th 
look  at.  But  directors  of  the  company  are  affected  by  notice 
whatever  it  was  necessary  that  they  should  know  of  the  compan 
affairs  and  regulations  for  the  due  performance  of  their  duties  ( 

1098.  A  person  who,  by  himself  or  his  agents,  has  search 
£ot  iu^mMta  ^""^  judgments  (*),  has  notice  of  any  that  may  have  been  reg 
haa  notice  of  tered,   though  it  only  appear  in  evidence   that  searches  w( 

made  (1112). 

1099.  But  the  notice  will  not  affect  the  purchaser,  if  he  afti 
wards  purchase  other  lands  under  a  title  independent  of  the  insti 
ment  of  which  he  had  notice,  though  that  instrument  may  ha 
actually  related  to  them  ;  he  being  neither  presumed  to  take  noti 
of,  nor  bound  to  remember,  more  than  is  necessary  to  make  out  1 
title  (I). 

1100.  Upon  principles  similar  to  those  which  have  been  alreai 
stated,  rests  the  doctrine  of  constructive  notice  by  reason  of  negle 

negligence  in  on  the  part  of  a  person  who  deals  for  an  interest  in  property 
into  tiuf       inquire  into  the  title,  and  to  obtain  possession  of  the  deeds  whi^ 
and  as  to   RJ  are  the  evidences  of  it ;  for  although  the  mere  fact  that  the  dee 
are  not  forthcoming,  or  the  want  of  success  in  arriving  at  the  tru 
where  the  purchaser  is  misled,  or  want  of  prudence  in  not  carrying! 
inquiries  far  enough,  will  not  fix  him  with  notice  if  he  be  not  gross 
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them. 
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Effect  of 


title  deeds. 


{d)  Cator  v.  Pembroke,  I  Bro.  C.  C.  301 ;  and  on  this  point  it  has  been  said  t 
case  of  Davie»  v.  Thomas,  2  Y.  &  C.  Ki.  234,  cannot  be  supported  ;  see  Sugd.  V.  & 
879,  ed.  11.  But  note,  that  in  that  case,  the  solicitor  of  the  vendor  and  purchai 
had  notice  that  the  money  remained  partly  unpaid ;  and  this  solicitor  was  al 
a  trustee  of  the  settlement  made  by  the  purchaser. 

(e)  Bordl  v.  Dann,  2  Hare,  440.  (/ )  Cosser  v.  CoUinge,  3  Myl.  &  K.  2S 

(i/)  Croflim  V.  Orimhy,  2  Soh.  &  Lef.  583.        {h)  Paterson  v.  Lojig,  e  Beav.  S( 
(t)   York  and  North  Midland  Rail.  Co.  v.  Hudson,  16  Beav.  485  ;  Se  Newcast 
upon-Tyne  Marine  Insvranee  Co.,  19  Beav.  97. 

(k)  Procter  v.  Cooper,  18  Jur.  444.       (/)  Hamilton  v.  Royse,  2  Sch.  &  Lef.  31 
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negligent,  or  do  not  wilful! v  shnf  u- 

neglect  to  inve.sti.at..  the     tie  for  at  ZZ  T  ^  '^"'^  ^"'^'    ^'«^   '-''^"'*' 
contract  («),  or  to  in.juire  after  tho  ,1.  J T       '*•'  ^''*"  '^^"^^  ^he  HOO-llOl 
of  matters  affecting    ho  esta  e     U  ^"^'  "'  '^'  *''^"'  '^i'^'-egard 

mediately  disclosed  ,;!  in!  :.'  ^TT  "'  "'^'^'^  ^^''^  ^^  -- 
to  fraud,  that  th  ....h  ll^omS^^"  '"^''^  T  °^"'""^'>'  t«"^lin« 
fraudulent  motive;(p);therren.  ""^"''^  ^°"  '"^  P^"'^^^^  from 
with  all  the  notice  tha  he  uttfn  ^'''""  ''  ^"''^  '^  ^'  ^^^^^ed 
as  to  the  title  of  the  holder  if  t^^^^^  """'''.  ^^^  '^-"^ht  out 
adverse  interest  in  the  estate  rl20n»  tT'  '"'  **"'  ^'«'"iant  of  an 
of  the  Vendor  and  Purchaser  Act  i874  f "''  "^^wHstanding  «.  2 
notice  of  the  lessors  title  (q).  '         *'"  "'  ^'"'  "^^^'Knee  have 

A  fortiori,  if  knowing  fri  tlmf  tt.„  ^     i 

the  pe.on  with  whom  lil^^istdS  TdT  '^^"''  ''  ''^' 
to  another,  and  that  the  title  doTr  ^"'  "'^•'"  ««<=""tv 

abstains  from  seeking  information  as  Jtl  "'  ^?--•"«  (*)•  ^^ 
a  mortgagee,  who  contents  himself  bv  e.""''r^'^'"'^-  ^' 
where  he  would  only  find  noticfof i  ';  '^""T°"  '^'  ^'°»^*  ^""«. 
excused  (.)  for  neglecting  tr/nquletr'tr"'"""'^'  ''''''  ^^  ^« 
And  a  person  who  takes  an  eanrhl  !  '^'P"'  °^  ^""''^  '«"• 
an  heir  at  law,  ou.ht  not  t"  ITlf,  T  "u"'  ""  ^"P^'^^'ds  fron. 
his  admission  onfy,  ^l!:^^^^^^:^:^^^'''^  -Py  of 
ancestor  also  (w)-  and  will  «f»,  .  [""L*^  tor  the  admission  of  his 
of  that  admissilm  "'""'"  ^'  ^'^^'^  "'^^  notice  of  a  deposit 

kave  b«a  mai  (,7  "„1  ta  l,"^        ''T  "''"■"  '"I"'"'  *°»W  rS"  ■" 

.deed,  ,™ch .» ^h'i  unui  pii  rrr;,-^"^'  T,""'*^  ■■" 

(P)  Jones  V.  ir/«/,,,„.,,  2-t  JJoav.  47 

p.  ^  <"'  ^'P*"W  V.  Amery,  2  Gifi.  292, 
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liouTlon  ^^°^^^  *''*  absence  of  a  receipt  on  the  back  of  a  conveyance  (befo 

liw  the  Conveyancing  Act,  1881)  would  have  been  notice  of  a  lien  f 

unpaid  purchase  money,  it  would  have  no  weight  as  notice  that  tl 

grantor  was  of  unsound  mind,  or  that  he  executed  the  deed  und 

undue  influence  (2). 

1102.  A  subsequent  purchaser  will  not  be  aflFected  with  noti( 

r-.-—  °^  non-payment  of  the  purchase-money  to  the  original  vendor,  oni 

thr°*u"ch«w  ^**'*"^  ***®  *****  "  deduced  by  recital  from  him ;  for  the  recit 
money'"  '**"  ^^^  ^ot  show  the  non-payment(o).  And  if  the  vendor  acknow.'edj 
unpaid.  the  receipt  of  the  whole  purchase-money,  both  in  the  deeu  an 

by  an  indorsement  thereon  (6),  (or  in  deeds  executed  since  tl 
Conveyancing  Act,  1881,  either  in  the  deed  or  by  indorsemer 
thereon),  no  inquiry  is  necessary  whether  the  payment  was  in  fa( 
made. 

1108.  It  seems  that  a  person  may,  under  peculiar  circumstance 
be  without  constructive  notice  of  particular  documents,  which  at 
actually  in  the  custody  of  himself  or  his  agent ;  as  where  they  wer 
passed  over  amongst  many  title  deeds,  or  were  in  a  box,  thought  t 
contain  only  immaterial  writings.  But  it  must  of  course  be  swon 
positively  that  there  was  no  notice  or  apprehension  of  their  presenc 
by  the  person  holding  them  or  his  a mt  (c). 

1104.  There  is  nothing  in  the  pr'-i  ssion,  by  a  solicitor,  of  hi 
client's  title  deeds,  which  makes  inquiry  necessary  (d)  on  the  par 
of  any  one  dealing  for  an  interest  in  the  estate ;  such  a  possessioi 
being  in  the  ordinary'  course  of  business,  is,  on  the  contrary,  so  litth 
regarded  as  evidence  of  any  interest  beyond  that  conferred  by  th( 
character  of  r'>licitor,  that  a  solicitor  ought  to  give  notice  of  anj 
further  interest,  which  he  may  acquire  by  contract,  to  the  persons 
in  the  visible  ownership  of  the  property. 

1105.  The  onus  lies  on  a  person  who  claims  priority  over  another 
on  the  ground  that  he  took  with  notice  of  an  earlier  security,  to 
prove  that  he  had  such  notice :  and  it  is  not  sufficient  in  such  a 
case  merely  to  show  that  the  deeds  were  in  the  hands  of  the  earlier 
incumbrancer  if,  irrespective  of  the  security,  he  was  the  person 
entitled  to  hold  them  (c). 

1106.  Underwriters  have  notice  of  the  insurance  brokers'  lien 
for  commission  on  the  policy  (/). 

(?)  Oreenslade  v.  Dare,  20  Beav.  284. 

(a)  Cator  v.  Pembroke,  1  Bro.  C.  C.  301  ;  and  »fo  (V.  &  P.  879,  ed.  11)  Lord  St. 
Leonards  observations  on  Davtea  v.  Thomas,  2  Y.  &  C.  Ex.  234  ;  but  observe  that 
there  seems  to  have  been  other  notice  in  that  case  (1096) 

(6)  White  V.  Wakefield.  7  Sim.  401. 

(c)  Earl  of  Portsmouth  v.  Lord  Effingham,  1  Ves.  Sen.  430  :  and  JaaAaan'a  Case. 
ClU>i  1  Ves.  Hell.  43u. 

(d)  Bozon  v.  WiUiama,  3  Y.  &  J.  150. 

(e)  Ezp.  Hardy,  2  Deac.  &  C.  393. 
(/)  aOmm  v.  Uverbury,  7  Mee.  &  W.  555. 
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Section  IV. 
Co„.t,„ot,v.  Nouce  by  T.„.„oy. 

tion  or  receipt  of  the  rents  of  . '„    'f  ^*'»«""t.  •«  m  actual  occupa-  '«"*««y  i« 

cha^r (,).  as'between  Z  :M\r^^':,r'  T^  ^"  *^«  ^^  -•- 

h.n.  and  the  owner  of  whatever  nterTt  the     "      "'""  '*"  ^^^^^^  ^""""*' 

from  whom  he  hold..,  may  have  H        ,      '"P'^"'"'"  ^he  person 

extending  to  the  act'ual Tntere"  whthtr  '''  P™P"*>':    -<i 

as  tenants  or  otherwise,  or  as  betwenn  .K       7""^'""  '"*'^  ''av« 

mterest  be  founded  upo .  the  contrlcTunH""^'?  •"   ''^''^''  '^'^^ 

«on,  or  upon  an  inde^ndent  and  !  .h       ''  ""^''^  ^'  ''  '»  P^-«- 

over,  as  the  principle  oHhe  doctletn  7'  T'^''  ^^'^-    ^ore- 

justified  in  assmnin.  the  LTe^^"  [f:^"'  '^'  purchaser  is  not 

the  apparent  owner,  but  isXuTJ  to!!         ""''''''''  '"  ^«  '^^^  "^ 

mterest,  the  notice  equally  ariZ Ih.  H   T  '"'"  '^'  "^^"^'^  "^  ^is 

to  the  purchaser  as'occu'pie^  by  1 1-        "I"'"''  ^'  ^""''^ 

interest  in  question,  or  by  hTm  and  hir^^  ?'"""  ^''^  ^'"''"^  th« 

ever,  the  person  in  possesion  be  not  thT^"     "t?  ^*^-    ''■  ^°- 

no  knowledge  of  ^he  matLr  contain^^^'S'"     •'""?'  ^"'^  '^*- 

purchaser  is  not  bound  (I)  to  TJur  hl^  or         """'"''  ''"'*^'  '^' 

through  eyeiy  deriyatiye  less^    "n  n  ,'  P"""""  ^'^  '°q»'ri«« 

the  original  lease.    Neither7c2the„L     ."""''  **  *^^  ^"^^^^  «f 

to  the  interest  of  the  last  c^c^d  e^wt  ''  r  *° '°^"'^«  «-^*^^^  (»«) 

Therefore,  where  proper  '  was  Eril^,"'  't  P°^^^'°°  '«  ^^eant 

of  A.,"  the  purchase?  wLTldn,"^  h'l '    '^  "  *'^  "^^"P'*^^" 

Frson  claiming  through  A  hid  Z        5    '  °°*"'''  ^^''^  ""other 

And  the  purchaser  ^11  hte  „o  ^"''f  ,«»'"*«««*  in  the  land. 

tenant,  the  existence^whkh  he  by  W^"^  "^  T  ^"*^^^«*  '"  *J^« 

was  so  held,  as  to  the  tenTnt's  lien  at v  7"^  "''  ^''  '''"^''^'^-    I* 

money,  the  receipt  of  wWch  heTJ   T  "'/"[  ^'''  °^  '^'  P"^«J^«««- 

of  the  purchase  deed,  iSf  b^^^^^^^^^^^^^^^  ^"  ^^^  ^^y 

i^^^;:^^6rS:^  ? ft -«^  -« 

8Dpn  Af  A^f^^io    "•    •'""^  V-  Lichfield   I     R    oi?      -,       ,    '^2>    knight  v. 

mlTt  "^  ""i:  -^"^AJ^^W.  2  Mj  1.  &  K.  629 
(«)  '»'*.■.: ;•  te&;  ?s11*J?3'.  39.  affirmed  2  Ru...  &  M,,  626. 
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HM^YnO  ^^^'  '*  **'*  """""''"^^  *■''«'*  *he  agreement,  under  which  tl 
occupier  claimed  a  further  interoHt,  did  not  confer  upon  him  a  tit 
in  iK)8«eftNion  (ho  that  he  could  not  on  ilie  Btrength  of  the  ajjreemei 
have  resisted  or  been  relieved  against  an  ejectment,  or  have  righifull 
refused  to  give  up  possewtion  of  the  estate),  that  the  purchaser  wj 
not  affected  with  notice  (o).  The  learned  judge  by  whom  th 
case  was  decided,  apjjears  rather  to  have  aimed  at  an  escape  froi 
the  case  of  Daniels  v.  Daviton  (p),  of  which  it  has  been  more  tha 
once  said,  that  it  carries  this  branch  of  the  doctrine  of  notice  « 
its  fullest  extent.  It  may,  however,  be  difficult  to  reconcile  tli 
decision  with  the  principle  upon  which  that  doctrine  is  said  to  1: 
founded,  viz.  (q)  that  the  purchaser  may  not  assume  the  possessio 
of  the  tenant  to  be  that  of  the  person  who  claims  to  be  ownei 
The  principle  of  the  decision  in  Penny  v.  Watts  (o),  makes  th 
question  dependent,  not  upon  what  the  purchanor  may  proper! 
assume,  but  upon  the  nature  of  the  interest  which  the  tenant  ma 
chance  to  possess  beyond  his  mere  tenancy. 
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1116 
1116 
1117 
1118 
1119 
1120 


1109.  Acts  of  Parliament  of  a  private  nature  are  not  (as  public 
Acts  are)  notice  to  bind  all  the  world,  even  when  they  are  expressly 
declared  to  be  public  Acts  (r). 

1110.  It  appears  to  be  now  settled,  that  a  purchaser  of  copy- 
holds is  not  bound  to  search  the  rolls  of  the  manor  of  which  they 
are  held ;    and  the  rolls  are,  in  consequence,  not  of  themselves 

(o)  Penny  v.  Watts,  2  De  G.  &  Sm.  501.  ThU  case  was  not  affirmed  on  appeal : 
but  the  doctrine  above  stated  remains  untouched  by  the  judgment  of  the  LonI 
Chancellor,  who  thought  it  not  proper  to  be  discussed  ;  see  1  Mao.  &  G.  150. 

Cp)  Daniels  v.  DavCvm,  Ifi  V:-^.  240, 

(7)  See  Bailey  v.  Richardson,  9  Hare,  734. 

(r)  Hesse  v.  Stevenson,  3  Bos.  &  P.  565  ;  per  Lord  Hardwickb,  Earl  of  Pomfret 
V.  Lord  Windsor,  2  Ves.  Sen.  486. 


&k}.r.;""  ■ "  ■■"  ;^%.*"  :*.'^:  \''U 

any* 'irV.  .■  •  s,         t  ''^  •  1  ''.-*., riif..,.     A  !*!• 


tHA,..  „.]       .  oxsTHfTIVK  SOTUK  ov  Hrroum. 


notice^of  their  contents  (., ;    though  it  wa..  WWv  held  other,  p^"" 

which  .ay  affect  thoir       ercT  1"  ';h7:"T^  "  ^'^  """^' 

bound  by  a  prior  incumhr««;     "^"^'"'^  ^bn  rolls  was  nevertheh-.s. 

bythecu'tonrrnrn^^ 

made  out  of  court      \nTtu"  T.^^  ^"'"  P^-'^nt'nu  surrenders 

foraie.se.:u;Ttto'::  t^:^;r^^^^^^^ 

length  of  the  leases  (x).    We  have  !„  7/  "'"""'  *"*  *"  '''" 

will  not  protect  a  puSase  who  n.T  »  )     *"'"  '•^"'^'''"«  *^«  ^°» 
court  roll  (y)  (UM)  '      '"''"''""  ^"'' ''"'  ^^P'««  "^ 

AcHat  ttTi^Ir'ZX^^^^^  "'^^^  "^  R.-.iHtratio„Ke.ut.tio„ 

the  order  of  reKill^  L    :ht  IcUe     ^  ordf^f  "''^  ^       ''''  ''""'       '^ '" 
with  the  exception  hereafter  to  h«n  l     7       "^  ^"°"^^'  ^"^ '    ^''^' 
construction  has  been  put  uoon  T        tV"  f'"""^^'  «  '^''"'''^' 

ment  of  the  mortgage  (c).  The  reason  rf^  T-'  **" '''''^'"■ 
notice  is,  that  if  it  we  e  o  it  would  bii^^  ';"  "'•'  '^'""'^^"'^ 
everything  contained  ir,  fhl  ,  ''"""tructive  notice  of 

co^pl^n,  with  L  rerSrj^rjroS-  °'  "■'  ^"'  "" 

W  B«(^«n  V  fiii,;„,«,  2  Y.  &  Coll.  C.  C.  377. 

(<)  Pearce  v.  Newlyn,  3  Mad   186  ^.,>  w    ;    ,        „  •     . 

W  ^a„5«^  V.  ^.r^^ew,  2  aS   &  k  029^  "  '  """^'  '  ""'■  '"• 

(y)  lfA.<6re<«f  V.  Jordan.  I  Y.  &  C.  Ex.  303. 

reported  to  have  said  that  JXt^ltT  ^''  ''"•  '^*  ^^-  ^-  "'  P-  703).  Fbv.  J.,  i. 
of  the  purchase-money,  lL^Sle?ho  ^rr  "°^"°"<=f  *»  "»  t^o  world  of  the  ^^\^t 
in  fact  it  is  not  notice  it^  memorandun,  does  not  .tate  the  receipt ;   but 

(c)  WiUiama  v.  Sorrell,  4  Ves.  389 

(/)  ifocAarrf  v.  FuUon,  1  Jo.  &  Lat.  4I.J. 
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lllEm     ^^^^   '^^^  intentior  of  the  ^[iddlesex  and  Irish  Registry  Ac 
was  to  protect  persons  without  notice ;  and  not  to  enable  person 
i„t«„t.„n  „f    who  take  with  notice  of  a  prior  unregistered  deed,  to  gain  preferem 
over  It  by  registering  their  own  {(j)  (1266). 

The  Act  of  18  &  19  Vict.  c.  15.  s.  12,  whirl,  proviaes  for  th 
registration  of  annuities,  i-  -n  pari  materia,  and  has  received  a  lik 
construction  (A). 

The  Yorkshire  Registry  Act  of  1884,  however,  makes  even  actus 
notice  immaterial  in  the  absence  of  fraud  (1266—1268).  Agains 
a  person  who  is  admitted  generally,  or  proved  to  have  searched  th 
register,  either  for  a  deed  (i)  or  a  judgment  (k),  notice  will  be  pre 
sumed  of  so  much  of  its  contents  as  affects  his  interests ;  yet,  a 
he  18  not  bound  (/)  to  search,  (unless  he  omitted  to  do  so  wilfully  t( 
avoid  notice),  he  will  not  be  affected  by  constructive  notice  of  t 
registered  instrument,  if  it  be  shown  that  his  search  did  not  extent 
to  that  part  of  the  register  in  which  it  was  contained  (m). 

1113.  The  effect  of  a  lis  pendens  upon  the  title  of  a  purchasei 
IS  analogous  to  that  produced  by  notice  of  a  title  or  equi+v  incon- 
sistent with  the  title  of  the  person  from  whom  he  purchases.    But 
the  doctrine  of  les  pendens  was  always  common  tocourts  both  of  law 
and  equity  (n),  and  depends  not  upon  the  principles  of  constructive 
notice,  but  upon  the  consideration  already  mentioned,  that  no 
action  or  suit  could  be  successfully  terminated  if  alienations  pen<fe«/e 
hte  were  allowed  to  prevail.    But  while,  pending  the  suit,  the  defen- 
dant  IS  thus  prevented  from  affecting  by  alienation  the  rights  of 
the  plaintiff,  and  the  plaintiff  from  alienating  to  the  injury  of  the 
defendant,  where  the  latter  may  in  the  result  have  a  right  against 
him,  the  rule  will  not  apply  to  the  right  of  a  person  who,  pendente 
Itte  and  without  notice,  acquires  from  a  defendant  an  interest  in  the 
litigated  property  which  is  affected  by  the  equitable  claim  of  a  co- 
defendant,  although  the  interest  appear  on  the  face  of  the  pro- 
ceedings ;  provided  it  be  not  in  question  in  the  suit  or  a  subject  of 
adjudication  between  the  co-defendants ;  there  being  generally  no 
decree,  and  consequently  no  lis  pendens,  between  such  parties  (o). 
Where  such  an  adjudication  was  made  (p)  in  an  administration  suit, 
to  which  two  devisees  of  separate  estates  were  defendants,  by  a 

V  %t  f^^rZ-  ^.^"^-r^  ^""^K^^  '  ^"*^"  ^-  ^"''""-  I  Soh-  &  Lef.  90  ;  Ford 
V.  White,  16  Beav.  120;  Lee  v.  Oreen,  2  Jur.  (n.si.)  170. 

(A)  Orernvs  v.  ToJieU,  U  Ch.  D.  563. 

(0  Hodgson  V.  Dean,  2  Sim.  &  St.  221  j  Ford  v.  White,  16  Beav.  120. 

(*)  Proctor  V.  Cooper,  2  Drew.  1  (affirmed  1  Jur.  (n.s.)    149) 

9of  i7t:7J^^1rBlv'=1;3^'."  ^''-  *^ '  ^'"**«  '•  ^'"**«' '  ^'-  *  '-^- 

(m)  Hodgson  v.  Dean,  2  Sim.  &  St.  221. 
cIk,  rT-CT^aor)''  "*"  ''°'"'™''*''"'  °'  '■"P"'^'  n<"'cc-    (Co.  Litt.  309  b.  ;  Tooker'i 
(o)  Bellamy  v.  RrJ-.in^,  I  De  G.  &  J.  .-jfiii. 
(p)  Ti/ler  V.  Thotnas,  25  Beav.  47. 
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gagee  of  the  Ta     r  el^e  ^W^ 

^^^^^^^^  estate  was  held  to  be  aifected  by  the  lis 

supViotc^L'^Lll^f eVuf  ^^  m'  '>•  ^"-^^^-^^  «f  *he 
and  orders  in  banTZ  !  and  T  ""''  u^  '°"'*^  "^  ^*""'»°"  '«^' 
put  upon  the  sa^ 'S  J  ^^^  'r^^fetr  C  '"'^  ^'^°^^*^" 
latter  has  been  limited  so  flTof    u   '^'**"*-    The  operation  of  the 

of  itself.  exce;t  ™  tt  of  CO  ,,1T::  ''/"  'k"";^'^  ^'"'^^^  ^^) 
or  mortgagee' without  e^  e  Zti  ^o'f  T  ^f '  "°.  T^'^^^^ 
registered  (s)  (503)      On  fl,!    *u      !     ,      '  ""^^^^  '*  ^^  duly 

merits  (^j/wLShoughd"^^^^  -^  i"d«- 

of  themselves,  and  though  ilt  docIeS  a^'^.       ^T'''^  '^"^'^^ 

not  made  notice  bXce  of  the       -^^       ^^"^  ''^'■""^*'  *^«  «*"' 

of  it.  But'^^d^ents  a:d  T  "'  ''  '^""''^  ""^  «^P^«««  -*'- 
although  regstefS  r^lssT  "k  "'  "''*'"  °*  *'^^"««'--' 
not  affected'even  by'  e'^^^e^:::^'^  ^^^S^''-^'  ^  ^-^-^  ^« 

afivrand  in'  :X';r    '  ''"'''''''  ^'°"''  '«  ^^^^  *«  '^^  '' 

an" JotiWv  f  r*  "•   ^^  ^''^^  '^^^'^'^^  *°  «°3^  '^^rest  in  land 
and  possibly  money  ,n  court  (e)  directly  in  question  in  the  suit 
but  not  any  other  kind  of  personal  estate  except  leLholds").' 

Fkmmxng  v.  Page,  Finch.  320  '  '  '^  'V'"»«''°.  2  Ba.  &  Be.  186  ; 

(r)  Cidpeper  v.  A^ton,  2  Ch.  Ca.  116. 
(*)  2  &  3  Vict.  c.  11,  B  7 

ifar*Aam.  2  Ch.  Ca    170  '  *"*""^  ^-  **"'*•  ^  th.  C«.  47  ;   OrmcM  v. 

(X)  MS8.  Notes,  2  Eq.  Ca.  Abr.  682.  D.  d. 

?v^  ,^TJ.-  *"''"<*'n«-e.  16  Ves.  419. 

a    ^  t  ^  V- *;  *'•  "2'  "•  ^»  '  2  &  3  Vict.  0.  11,  s.  4. 
(a)  3  &  4  \,ct  c.  82,  a.  2  j   18  &  19  Vict.  c.  15  «  4 

r«M.»,Tvem.  28»r  ■^'""*'  "  ^*^-  '"^ '  Beame'H.  Ord.  7j  P«*to»  v. 

(i)  ^.«<r/,«.„  V  K.nsman,  I  Russ.  &  Mvl.  617. 
(e)  Wtgram  v.  Bacifcy,  [1894]  3  Ch.  483. 
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during  the  suit;  and  the  purchaser  from  an  heir  at  law  pen 
Where  th Aont^^^i/ Lt^^ ^^^^ 

suif  !nJ  T'"'^  ^''f '  "  «'°  *^'  '^^  ""^^^  ^«  the  subject  of 
suit,  and  does  not  of  itself  create  an  incumbrance,  where  the  cl. 

out  leTr  P'^^'^l^^T'  '*°P  '"^''''^  ""'  «^«^"*«-  fr«°^  carry 
personal  or  of  rea  and  personal  estate,  both  consisting  of  vari. 
parts,  where  there  is  no  dispute  about  the  title,  and  nofeceiver 
been  appointed    nor  injunction  granted  to  retrain  dX  J 

or  executor  But  m  the  case  of  a  suit,  charging  a  particular  est, 
with  a  particular  trust,  it  is  otherwise  (k).  ^dlhU^em,  est 
of  an  executor  m  lands  subject  to  a  judgment,  was  liable  b  equi 
to  recoup  assets  of  the  testator,  which  by  the  executor's  defa 

eal  anTp^tV  f?'''*  "I"^""'  ^°'  *"  "^^^'^^  ^^  *h«  t««tato 
real  and  peraonal  estate  and  payment  of  his  debts,  did  affect 

mortgagee  of  the  executor  ;^«de„te  lite;  the  securitV  not  beb! 
step  taken  m  execution  of  the  trust  ^  ^ 

a  ^t  ^ST-  ^""l  "'*  'PP*^  *^  "°^  ^^^*'  «^  ^q'^itJ^  arising  out . 
a  fact,  which  IS  not  asserted  in  or  does  not  appear  by  the  suit     «; 

that  a  suitM  to  carry  out  the  trusts  of  a  d^  by  which  a  le  J 

pas^  by  general  assignment,  but  wherein  no  specffic  clat  ^^ 

to  the  legacy,  is  not  notice  of  the  assigmnent.    S^  where  the  ma^e 

a"f  S^  f  !t  '^  °^^"^^  ^«"^*«-'  ^  *^e  questfonTth 
.-^  Therefore,  if  the  cause  relate  to  a  right  to  money  whic 
^secured  upon  an  estate,  but  not  to  the  estate  itself,  TpSalr  o 
the  estate  pending  that  suit  is  not  affected  (n).  P"'*''»aser  o 

puts  an  end  to  u  J  Vhl'  ^^  T  '^^  ^^''^'  *^**  *  ^^"^'^  ^^'  »«  notice  of  itself 
a/Mpen^n..  ^ut  this  applies  only  to  decrees  which  put  an  end  to   the  21 

(/)  Oartk  V.  Ward,  2  Atk.  175 

r*!  bT*  \^  ^^^V  Stuart.  16  Beav.  359. 
•/  £"?.  ^-  ^'^*«'w.  32  Beav.  615. 
^^(0  Walker  v.  Fla,r.teaa,  2  Kenyon.  part  2,  57  ;  Bern,  v.  Gibbons.  L.  R.  8  Ch. 

(*)  Walker  v.  Flamstead,  supra. 

{I)  Jennings  y.  Bond,  2  Jo.  &  Lat.  720     So  ;>»,«  ^   r    i   t  xr    i 
Lat.  267.  ^'     °®®  ■'^"'  ^-  Earl  of  Noriury,  3  Jo.  i 

(w)  Houidttch  V.  Wallace   B  PI   *  Tr.v    con     n  ..        ,, 
in  general  a  ,uit  .vha^h^ft  te  Lu^kt  S  'al^f  r^"  ^'^"'  *  «»"''  -"«•     An.l 
/<*  pemf«„*.  8o  as  to  affect  a  purcS  cliLt        '7'  '"'""°*,  P"''^''^  '"^"te  a 
filing  the  bill.     (Per  Lo«l  H^Brj^iTo^^iTL""']"  °"«  "'  the  parties  aft.r 

(«/   fr«r,/ej,  V.  £art  of  .Scarborough,  SAtk.  392      "' ''"^'  ^^"'-  '^''-  J<-  «t  P.4i4.) 


A  (leeree 


^zMB^m:^ 


-■■m»T7jam::§  ^^r 
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contestatio.    A  decree  which  '         « 

puts  no  end  to  the  matter  "irl^llT  ^^7?.*°''*'*'°""*"^^^^  ^-'^^*' 

And  it  was  held,  that  where  ThT  a   ^'    '""^  ^''^^  "^  '**  pendens.  1117^118 

been  nxade  and  cor^^^l' ^^f^l^^^''''^,'^ '^^-o^^^ 

thing  obtained  under  the  decree  wh.'?T?u"'^^"''^'  ^""^  «^«"^- 

the  suit,  and  upwards  of  a  quarJ  of  ^^°  contemplated  in 

the  decree,  though  no  genera,! L:^  lalt"^  '"'/^^^^^  «'-« 

directions,  a  purchaser  was  not  ^a^edT  "^''^  '"  '"^^" 

f««fen«,~theZiit«con/e*to/tbnecessirtfr       ^^  *  continuing  /« 

being  substantiaUy  at  an  end  ^      constitute  ?j<i«  pendmtia 

The  opinion  of  Lord  RedesLle  (a)  th^f  „  . 
the  dismis«.I  of  a  biU,  is  stUl  pe^!L  ^^  h  *'"°^.^*'°'^  ^^^^  after 
question  on  appeal  to  the  lSX  It  th'Tr*  '""^  '*'"  ^«  * 
missed,  and  that  the  parties.  thTrelt  ta  J     l^^  ""''  """^*'^  d>- 
and  equitable  consequences  of  fvlT'  **^^'*"bJect  to  all  the  legal 
by  Lord  St.  LeomJ^TTs^o  t    T^"^'"''^'  '«  dissented  from, 
It  nuy  be  observed^r,,f;j  f /^'^  Tr^"  ''  *^«  'i-*"-' 
^ther  to  a  superior'  iun.iZTttr::VT  '^^  ^-J  b«'-. 
that  an  order  for  an  appeal  seeing  nl!' .  \      ^  ^"""'^  "^  ^'O'-ds, 
lisper^ns,  because,  as  a^^l^l  ^e  t\       '  ^^«'^*^"«*-^  of  the 
proceedings  under  the  deCw     Jhf ,,>  ?P'^^  ?"*«  °«  «*«P  *«  ^be 
to  be  at  an  end,  until  the  decree  isv^i!       *  «"*«««<««»o  is  assumed 
practice  prevails  in  thl treTS^r^^,     ^^'"'^^^^ 

thepeHodallowedforlpp^nStr^^^^^^^^^^^ 

a«i'id\^^rr.^'elS!^r^^^^^^^^      -  not  formerly  a.„.. 
the  same  owner   miviZ  '*'°^^  ™  »  voluntary  settlement  by  "*?»«'»  ^ 

Conveyances  Act.1893   Neithertiii ;  .      """^^^  ^^^  Voluntary  ""t  be  notice, 

person  with  notice  of  a  f^u^S)^!!  ^^  '^^'  ^^  P-ticular 
the  title  in  dispute  to  S  ^rsot  *  ^f  "-«  «P«"aI  notice  of 
registered  conveyance  or  not  sds  on  !I  1'  ''  "^^  P^^*?"'^^  "^ 
ful.  In  one  case  (y)  it  wasl^Thir  '^r^°"«««'  to  be  doubt- 
was  alone  sufficienUor  tla   "'1     butter  ^'"^^^  P"^^'^' 

«- purpose,  but  m  a  later  case (2)  (where 

(»)  Id. ;  Higgins  V.  SAair.  2  Dru.  &  War.  356. 
(P    K,nsnu,n  y.  Kinsman,  I  Rusa.  &  Myl.  017 
(?)  Core  V.  Stacpoole.  1  Dow  18 
(-•)  V.  &  p.  768,  ed.  U.       ■      ■ 
(«)  Rules,  1883,  Ord.  LVIII  r  16 

k;  /-er  lord  HARDwirKE    u-_j  .-    <t„        „   .   , 

ly)  /'er  Sir  William  Ora^'  ^'   »  "  ^''^'  ^  ^"'-  **  ?•  -'43. 


I 
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Date  from 
which  lie 
pendent  takes 
effect. 


Paragrapha   the  fonner  was  not  cited)  Sugden,  L.C.,  held  that  registration  of 
1118— 1120  deed  did  not  affect  the  question. 

1119.  Lis  pendens  formerly  took  effect  when  the  bill  was  f 
by  relation  from  the  service  of  the  subpoena  (a).    It  is  conside 
that  it  will  now  take  effect  from  the  service  of  the  writ,  when 
action  has  been  registered  under  the  statute. 

Against  a  bona  fide  purchaser  for  full  value  and  without  act 
notice,  the  effect  of  lis  pendens  has  been  thought  so  hard  that  no  h 
was  given  by  equity  to  the  plaintiff  to  cure  defects  in  the  prool 
his  title  (6).  But  since  the  Judicature  Act,  this  would  seem  to 
of  mere  historical  interest  (1059). 


Act  of 
bankruptcy. 


1120.  An  act  of  bankruptcy  is  not  of  itself  notice  (c). 


(o)  Anon.,  1  Vera.  318. 

(6)  Sorrell  v.  Carpenter,  2  P.  Wms.  482. 

(c)  Wilkes  V.  Bodin,^,  2  Vem.  699. 


r^iW^ 


CHAPTER  III 
or  Priority  confepred  by  the  Pft««^    . 

Legal  Estete*^^'^^***"  ^^^'^^ 

Section  I-Protectlon  afforded  by  the  Leeal  F,t«.  "^kaoeaph 

erally  and  herein  of  Defeoti «  a?!***®  8^®"- 

..    II.    Tacking  Of  Securities  as  alS /''*'"'*'     "21-1132 
brancer  """""^^  *»  against  Mesne  Ineum- 

SuB-sECT.  fH_R,„„^  _  1133—1159 

'CT.   (i;.-RlOHT  TO  TACK  DEPENDS  ON  P0S8BSSIOV 
OF  OB  DOMINION  OVER  a    b»\^„  '^ 

MTATE  '^""^''  '^OAI' 

(2).-The  DEBT 't  >     E  TArvrr.       "        "^    "33-1146 
.        M)-T,.  .„„,,„„  „^  -        ;_       1162 

TTf       ^  "•=»"«OPOSED  TO  BE  TACKED  Hfifl 

"  £K*cKa??h^°'^W'^'»''elfand 

fiesn^lncuibSlcS^"^^  ^'™  °'^^''  t^Sn 

'^''"  ••        ..     1160-1167 

Section  I. 

Jf^en«^;^encemayp«rfiHm«i^ai»wrtiK,;ee        "^1 

without  notice  »•  »«  <"  again,*  subsequent  legal  mortgagees 

^^^£'^9a9<.scovenantMfurtkerassurancei^elatio,,to'defe.ti^     "^ 
^f^i^  mortgages  by  tenants  in  tail "26 

^l^'t'Ale  mortgages  of  ships  «30 

'^"^i^ions  as  to  defective  assurances  settled      "         "         ••         '•     "^I 
^^rt.  .  •    1132 

,    uau  prevail  betore  all  other  mortgagees  and  *«o«led  by 
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incumbrancers  of  whose  securities  he  had  no  notice  when  his  b 
gage  was  made  (a).  Therefore,  a  puisiie  mortgagee,  without  n 
of  a  prior  mortgage,  who  acquires  a  legal  title  by  getting  i\ 
outstanding  term,  may  recover  the  land  in  an  action  agains< 
first  mortgagee ;  and  if  the  owner  of  the  equitable  fee  mortc 
and  afterwards  acquires  the  legal  estate,  and  mortgages  e 
without  notice,  the  last  mortgagee  shall  prevail  (6).  Indeed 
a  general  and  well  established  rule,  that  where  the  equities 
equal,  the  legal  title  prevails ;  and  the  rule  applies  in  favour  c 
equitable  incumbrancer  for  value  without  notice  of  prior  equil 
interests,  who  subsequently  gets  in  the  legal  estate  unless  ther< 
circumstances  which  make  it  inequitable  for  him  so  to  do : 
where  at  the  time  of  getting  it  in  he  has  notice  that  it  is  held  b 
express  trustee  who  is  committing  a  breach  of  trust  in  parting 
it  to  him  (c). 

This  principle  is  well  exemplified  oy  the  case  of  Taylor  v.  La 
and  County  Banking  Co.  (c).  There  a  solicitor  being  mortgag( 
property  in  his  own  right  and  also  trustee  of  two  trust  funds  B. 
T.  first  secretly  appropriated  the  mortgage  in  his  books  to  an 
misappropriations  of  fund  B.  Subsequently  on  the  appointi 
of  a  new  tiustee  of  fund  T.  (which  he  had  also  misapproprif 
he  represented  that  the  mortgage  was  one  of  the  securities  for 
fund  and  legally  transferred  it  to  himself  and  the  new  trustee  joi: 
Still  later  suppressing  the  previous  transfer  he  deposited  the  mort 
with  his  bankers  to  secure  his  own  overdraft  and  gave  them  a  pi 
of  attorney  to  transfer  the  legal  estate  to  themselves  which 
purported  to  do  after  discovering  the  fraud.  Under  these  cin 
stances  it  was  held  by  the  Court  of  Appeal  that  fund  T.  took  pri< 
of  both  fund  B.  and  the  bank.  For  although  by  the  transfer  t( 
bank  the  joint  tenancy  of  the  T.  trustees  had  been  severed,  yet 
one  moiety,  the  legal  estate  remaining  in  the  innocent  trustee  ; 
that  trust  priority,  and,  qua  the  other  moiety,  the  bank  got  it  in 
knowledge  that  the  transfer  to  themselves  under  the  powe 
attorney,  given  by  the  fraudulent  trustee,  was  a  breach  of  t 
Mere  delay  in  completing  his  legal  title,  whereby  a  subseq 
incumbrancer  has  obtained  a  quasi  legal  title,  is  not  of  i 
sufficient,  e.g.  delay  in  the  inrolment  of  a  conditional  surrendi 


ff 

1  i. 

m 


(o)  Bao.  Abr.  Mortg.  E.  3.  As,  in  this  respect,  equity  followed  the  lav 
rule  is  not  aflEected  by  the  Judicature  Act,  1873,  s.  25  (11).  Pomll  v.  Londo 
Provincial  Bank,  [1893]  2  Ch.  555.  Tat/lor  v.  London  and  County  Banking  Co.,  | 
2  Ch.  231  ;  Pikhtr  v.  Rawlins,  L.  R.  7  Ch.  259  ;  Heath  v.  Crealock,  L  R.  1 
22,  33,  and  see  London  Freehold  and  Leatiehdd  Properly  Co.  v.  Suffield,  [1897] 
t)08,  which  was  not  a  question  of  priority,  but  the  same  principle  was  appli 

'.h)  GfiodtitU  V.  iforf!nn,  1  T.  R.  7.V> ;  Ri-jht  d.  ^fffer^i  v.  Buekndl,  2  B.  ; 
278. 

(c)  Tat/lor  v.  London  and  County  Banking  Co.,  1 1901]  2  Ch.  231 ;  Bailey  v.  li: 
11894]  1  Ch.  25 ;  Taylor  v.  Susaell,  [1892]  A.  C.  244. 
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liad.  The  protection  afforded  hv  tt,«  1      1  ^^'^1—1^23 

cases  been  coasidered  80  "reatthaf  ih  .  f     ^'*^*''  '"*^  '"  ^o'ne  Meroneg. 

a  legal  mort^a-ree  fas Tt'^wiH  ^?"'*  ^'"^  '•^^"■"^^  to  postpone  'J^T"  ^"^ 

•  .  , ,        ""  ^^^  "  ^"' an  equitable  nn«. /^w    «•  i       *^  "^  postpone 

equitable  one,  on  the  ground  of  L  Tl       ^1^'       "  '*"^'^«^"«nt  ^««»' 
prudence.     It  has  been  said  th.;  ..^  ,  carelessness,  or  want  of  °''''»8«8-- 

a  legal  ^nortgagee  of  Ms'l^Xt  -ubl'T"^^'-*"  '^«^-- 
must  be  such  as  to  amount  to  asIT/  '"!'''1"^°*  equitable  one. 
fraud  leading  to  the  cation  of  be  K  '"  "'"  '^^^^'^^^  at  a 
brance,  (/)  of  which  aSnTe  V^^T't:^''^'  "•^"- 
ordinary  care  in  inquiring  after    or  1-!  '  .*^  •«'"'■'*«"•»  *"  use 

sufficient  evidence  where  such  .on  iT""  "'''  ^^^'^'*'  "^«>'  ^e 
reasonably  explained  Buf;  T ."''  ''""°'  ''^  "Chemise 
broad;  a'nd  it^haTten^dtit^  b^PaTe:  T""  ^'  ^«  ^^ 
which  all  the  authorities  are  p1  k  .T^"^' J'  '»  *  ca.se(y)  in 
conduct  on  the  part  ofthe  ho  derf^'^  r^'^^'  *^^*  "  ^^Y 
the  deeds  which  would  r.  at    t  .'?  ''*"*^  ^"  ^^'^^-^^  *« 

his  legal  estate  agj^t  a  Iw  „  Tk,  '''^'  ^''  ^'™  ^«  ^«'>^  °« 
no  notice,  oughtTo^  toTsSn  ftT^;'  ^''t  '^  ^^*^ 
subsequent  equitable  estate  the  cre^Sn  of  '  ff  ^r  ^™  *°  " 
rendered  possible  bv  the  nn.        ^**'^°,  '^^  ^^ich   has  only  been 

conduct,  ^ould  We  pa^seT  ZT'  '"'^  "^•^'^'  ^"^  ^^  ^-h 
the  legal  estate."  For  Since  wh  ^"""'^°"  °'  '^'  ^^'^^^  «f 
without  requiring  anXacT'oTtr^d^STofTY^T^*^ 
certainly  be  postponed  to  a  prifeT^Z  ^  ""^^  ^'  ^"^ 
>t  would  seem  to  follow  thTt  wl,^^  "mortgagee  (/),  and 
mortgagee  to  reteinthm(o?:venZ  ^"^'-^>^ -"«-  the 
not  be  allowed  to  rely  on  hi  Te'alestlte  177'  '"'^'^  ^^  ^^" 
anyhow,  be  postponed  where  he  h^  t  f  '""^tS^gee  will, 
agent,  with    authority  lo  raise'     '  r,   '^  "'''''^'"''  ^^' 

fraudulently  represented  thlHt  ^'  ^""^  *^"  mortgagor  has 

1123.  If^  morttge    vilid  in?'T^  ^  T"--bered  (A), 
intended  legal  operation  em  H.      ""'^"'^  ^'  ^'^^'*'^«  ««  *«  its  A  defective 

;je  n.ortga:or,.rS  ^'^^riXrt£^T''''-l^^- 
those  who  stand  in  t    ■  nlace  of   nJ  ,°7      ^ .      -^  ^^  against  against  mort- 

e^^^ies  as  tke  n^agor  ^    B^  n:^reS  ^^be '''  ''^  -- Ea^  ^^ 
,  W  //orioci  V.  Pne./fc„  2  Sil    -         .  ^^    S""^"    *«  a  judgment 

L  R.  Ir.  26L  ''"'^'  2  ^""-  '^  ;   a"d  see  also  CoUis  v.  ///6en„a»  /<.«*  31  "''.^'*°"'  '^"* 

,.(e)  iVo<ia«oi  P^o^„^,„;  B«„i.  „/:  r.     ,    ^  ""-"""*' 31  not  as  against 

&HC^4'^''.C^'«'^^^'-  S^  482;  banners  v. 

IISHJ]  1  Ch.  352  ;  Atherley  v.  Barnet    521    T  't        [,^^^"a'i"m,  Jones  y.  Ingham, 

(')  Taylor  v.  Wheekr,  2  Vern.  563. 
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ifoa''**'^ofl  P"°'  mortgagee  or  judgment  creditor,  where  the  subHe 
"security  is  a  mortgage  duly  executed  without  notice  of  the 
for  the  later  mortgagee  has  then  as  goo<l  an  equity  as  the  < 
one,  and  a  better  than  a  judgment  creditor,  as  having  lei 
money  on  the  land,  and  has  a  legal  title  also,  not  to  be  overt 
in  equity  by  a  defective  security  incapable  oj  prevailirig  at  law  (k] 
So  where  copyhold  lands,  subject  to  a  covenant  to  sum 
made  for  valuable  consideration,  were  afterwards  surrenderee 
mortgagee  without  notice  of  the  former  covenant,  the  surrcr 
was  not  postponed  (I) :  for  he  had  a  legal  title,  and  an 
equity. 

And  where  all  the  interests  are  equitable  and  the  first  defe 
no  help  will  be  given  against  the  '  ter  incumbrance.  Ther 
where  a  recognizance,  the  time  foi  the  inrolment  of  which 
elapsed,  had  been  inrolled  by  special  order,  which  gave  it 
from  its  date,  preference  was  given  (m)  to  a  judgment  ere 
after  the  date,  but  before  the  inrolment  of  the  recognizance 
regard  that  the  estate  being  subject  to  a  legal  mortgage,  it  con 
reached  by  neither  security  without  the  aid  of  equity  (n).  A 
another  case  (o)  it  was  said,  that  the  court  always  gave  lea 
inrol  a  recognizance  after  the  proper  time,  with  caution,  so  a 
to  prejudice  any  intervening  purchaser. 

Where      ^  1124.  If  the  mortgagor's  title  be  altogether  defective,  ar 

tiUe  defective  afterwards  acquire  a  good  title,  the  new  title  may  be  appli< 
and  after-       make  good  the  defective  conveyance  (p).    But  a  mortgagee  a 

better  a  defective  secu^'^y  by  paying  off  another  charge,  thouj 

will  be  allowed  what  he  has  paid  {q). 

Effect  01  ^         1125.  The  mortgagor's  covenant  for  further  assurance  doei 

^vraaS*'for   Oblige  him  to  release  his  equity  of  redemption,  but  only  to  ; 

further  such  assurance  as  will  support  the  mortgage  ir). 

assurance  in  o  o       / 

relation  to  1126.  Where  all  the  actual  interests  of  the  conveying  pi 

title!  '^^        ^^^^  clearly  passed  by  the  deed,  the  security  will  be  suppc 

(k)  Burgh  v.  Francis,  1  Eq.  Ca.  Abr.  320  &  Bac.  Abr.  Mort.  E.  3.  But  w 
Ijcrson  sold  as  heir  at  law,  not  being  so,  and  afterwai-ds  the  estate  descend 
him,  and  he  died,  not  having  confirmed  the  title,  Eypk,  (".B.,  thought  that  t 
the  conveyance  could  have  been  made  goo<l  against  him,  the  equity  was  pei 
and  could  not  be  enforced  against  the  heir.  But  the  bill  was  dismissed  on 
grounds.  {Morse  v.  Faulkner,  I  Anst.  11.) 
(/)  Oxwick  V.  Plutner,  Bac.  Abr.  Mortg.  E.  3 ;  and  mentioned  2  Vcrn.  6: 
(m)  Fothergill  v.  Kendriek,  2  Vem.  234 ;   and  see  Broum  v.  Jones,  1  Ati 

(n)  For  which  the  maximum  Actus  curice  nemini  facit  injuriam  might  hav« 
relied  upon. 

(o)  Bothomley  v.  Fairfax,  2  Vem.  750. 

(p)  Smith  V.  Baker,  I  Y.  &  Coll.  C.  C.  223 ;  Taylor  v.  Debar,  1  Ch.  Ca. 
St<ibou,riie  v.  routU,  2  Veru.  11 ;  see  yer  Lord  Ckaswohth,  C,  Umith  v.  (Ji 
«  H.  L.  C.  at  p.  390. 

(9)  Exp.  Mutton,  Re  CoU,  L.  R.  14  Eq.  178. 
(r)  Atkins  v.  Vlon,  1  Lord  Raym.  30. 


wards  made 
good. 


i  •jRir.*w''Ts&iir-^.-'"^'N 


CH.P.  „,.]     p„ox«„,„,  „„^^_^^  ^^.   ^^^^  _^^^^_    ^^ 


though  the  nature  of  the  nartiVs'  ,„*  . 
Thus,  where  there  was  a  mortL.ir  "^  ?^'  '""'  misunderstood. 
Act.  by  persons  suppo^T  h?Sv^f /t""'"" '*"^  «--'-- 
tenant  in  tail,  the  Led  beinrsufficilnt  T  ^  *'"*"'  '"'  ''^^  «"d 
and  effectual  to  bar  estates  tail,  thM^  ?  t^e"  *"  ''t  '°^^''«^' 
life  was  not  allowed  (*)  to  set  un«  7. i  "P^^''^'^  *«"«»»  for 

ancestor,  being  in  fact  tenant  in  taH   Ih^  TJ^  T""^  ^'^^^  ^is 

1127.  Defective  assurances  bV  t        .  ''  ™'"^"'^- 

subject  of  modem  legislation;  prL '^11,"^"''  '^^^^  ^''^  the 

m  tail,  either  in  possession  or  remaindrm  tw      'r''  "  *  '*"«"t 

or  created  an  estate  voidable  by  theTmeV      Tl?  disposition 

levied  a  fine,  or  suffered  a  recover,     hou ih  ;.^'    '  t  ^'  "^'^^^"^« 

gagee  or  purchaser,  or  for  a  differenrpurtse)  'the  fiT"'  '""^^ 

of  the  fine  or  recovery  was  to  .^ive  effecTT.  ;.        ''*  °P'''**'°'^ 

even  against  the  subsequent  declaration  nff  J    .      *»*«««dent  act, 

fine  worked  a  confirmation  XtherT>.       ^'  '"''""*  "'  *«"•    The 

legal  conveyance  or  an  equi^ble  cha  .   (^^""BVrr"    ""«  ' 

where,  the  prior  charge  being  equitabt  !  I      .     ""*'  "  '"  "^''^  (y)' 

wards  conveyed  to  the  subsequent  ou^       ""'  '"*''''*  ^^«  ^^t^^' 

notice  of  the  prior  charge      ^         ^    '^*'''  "'  ™°'*g«g««  without 

a  t^nir:::iS^s^;:ts:r^'^  ^^^^^^  ^^  --^  ^ 

for  valuable  consideration  a  ^uColTT^''' ^^^^""^ ""^ '^  ^ 
in  tail  of  the  same  lands  Xpt  bv  ...       r'*'*""  ^^'  *^^  *«"«"* 
its  object,  and  whatever  th    extent  of  I    T'  "  "^'  "^^*-- 
created,  will  if  made  with  the  conrnf  1  ^    '"'"'^  '"^"^^^^  *«  be 
meat,  where  there  is  one   coS  th!       /k?* '^'^^  °^  *^«  ««*"- 
extent.    But  if  the  protector  dfn^         "^"'^f ''  ^^***«  *«  it«  full 
be  confirmed  only  so  far  as  l^n     .  Tf '  ^'^^  ^"^'^^'''^  ««tate  will 
the  protector's  UttT^'^^  ^Vl" t  ^ 
will  not  be  confirmed  as  against  the  ^         '  ?'  ^"'^"^^«  ««***« 
subsequent  disposition,  or  tC  el2ir'"°7\°  *^^^«  "^^^^^  ^^e 
purchaser  for  valuable' consTderltt^^^^^^^^  "^^  ^^  -  «» 

voidable  estate.  without  ex^wess  notice  of  the 

(<)  £ww«  V.  yo«M,  Kay,  29 

W  Anon.  Freem.  Ch.  Cas.  310 

(«)  JfacAeZi  v.  Clarke,  2  Ravm   77S  ■   t       „       , 

M  Hunt  V.  Oa/fer,  Poph  5    "'  C    'P"^'"'/  '^^""''  ^  ^^-  "05. 
Rand,  2  Bro  P  r  aia  ^m     ' ..     ^-  '"'°-  "<"«■  Canel's  Ctu,.   i  r'     -.      -» 

(»)  PoweU.  Mort    165    lee"    '  '^  "  ''^''^""'  ^'^  ^-  T-'^^.     ^  *  '^'^^^ 

W3&  4  Will.  4,  0.74.  8.  38. 

(*)  3  44Will.  4,  c.  74   .  (53.  B     ,       . 
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OF  THE   PRIORITIES  OF   INCUMBRANt'EBS.      [PA 

in  tail  entitled  to  a  base  fee  who  shall  afterwards  become  ban 
shall  be  confirmed  by  the  subsequent  disposition  of  the  trustee 
full  extent,  as  against  all  persons  except  those  whose  rights  are 
by  the  Act,  if  there  shall  be  no  protector,  or  being  one,  if  h* 
consent  to  the  disposition.  This  is  so  whether  the  trustee  maj 
made  a  previous  statutory  disposition  or  not,  or  whether  a  pri( 
or  conveyance  shall  have  been  made  or  not,  under  prior  or  subs* 
Bankruptcy  Acts  ;  but  to  the  extent  only  to  which  the  actual  I 
in  tail  before  his  bankruptcy  could  have  confirmed  the  vo 
estate,  without  the  consent  of  the  protector,  where  (in  the  c 
an  actual  tenant  in  tail)  there  shall  be  a  non-consenting  prol 
The  voidable  estate  shall  also  be  confirmed  to  its  full  extent,  a 
all  persons  except  those  whose  rights  are  saved  by  the  Act, 
at  any  time  after  the  trustee's  disposition,  whilst  only  a  base  fei 
be  subsisting,  there  shall  cease  to  be  a  non-consenting  protec 

And  in  all  these  cases  also,  the  voidable  estate  shall  not  b 
firmed  as  against  the  person  who  takes  under  the  subse 
disposition  of  the  trustee,  or  those  claimirxg  under  him,  when 
a  purchaser  for  valuable  consideration  without  express  notice 
voidable  estate. 

1129.  The  acts  of  the  bankrupt  tenant  in  tail  are  void  as  a 
the  disposition  of  the  bankruptcy  trustee,  where  they  would 
been  void  against  the  creditors  if  the  bankrupt  had  been  sei 
feb  :  but  the  bankrupt's  powers  of  disposition  remain  in  him 
ject  only  to  the  powers  of  the  trustee  and  the  rights  of  all  p 
claiming  under  him.  And  the  trustee's  disposition  of  the  la: 
a  bankrupt,  being  actual  tenant  in  tail,  or  tenant  in  tail  entit 
a  base  fee,  will  be  as  valid  and  effectual  when  the  bankrupt  is 
as  when  he  is  living  at  the  time  of  the  disposition,  in  case  i 
time  of  his  death  there  shall  be  no  protector  of  the  estate  \ 
base  fee,  or  in  case  (where  the  bankrupt  was  actual  tenant  i: 
there  shall  be  issue  inheritance,  and  no  protector  or  a  consent 
non-consenting  protector ;  or  in  case  (where  the  bankrup 
tenant  in  tail  entitled  to  a  base  fee)  there  shall  be  issue,  who, 
base  fee  had  not  been  created,  would  have  been  actual  tern 
tail,  and  either  no  protector  or  a  consenting  protector  of  the 
ment  (c).  The  coart  has  refused,  in  a  suit  for  specific  perfon 
of  a  covenant  for  further  assurance,  to  compel  the  bankn 
exercise  the  power  of  disposition  reserved  to  him  by  s.  64,  1 
larging  the  estate  conveyed  by  the  mortgage,  and  so  barrii 
estate  of  other  persons  than  the  grantor,  where  there  was  no  s 
contract  to  do  so  (d). 

(c)  3  &  4  Will.  4,  c.  74,  ss.  63,  64,  65,  incorporated  into  tlie  JJankruptc, 
1S69,  8.  25  (4) :   1883,  s.  66  (5). 

{d)  Davis  v.  Tollemache,  2  Jur.  (U.S.)  1181. 
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CHAP,  III.] 


TACKI>0. 


to  ,t  by  executing  a  disentailing  dt^d'V^"^''  *'  ^""  '""  *^~* 

of  "?a%S;ttSrrr^^^^^^^  «•«  transfer 

m  compliance  with  the  statuL  wZJ  T""*"  *^"  °°» '"•de 
But  subject  to  the  provisioToTthI  «  i"^^"^^  "'"'^  *''^'»«'«rs. 
^uities  may  now  he  enforced  alt  i*°'  ^^'PP'°«  ^'''  ^894, 
«hip8  aa  in  respect  of  any  other  m^^nJ'^T  *".1""°'*«*«°««  «' 

1182.  Questions  as  to  the  r^tT  /^    ^^*®^' 
conveyances  may  be  settled  in  suits  hVi  ^'^"^  ""'^^  detective 
gagees.  in  which  the  mortgag^  Ca  rtw"  T'^^''^""  *"^  ^^^ 
all  who  claim  interests  in  the  estate  (/)  "°«  ^'^'"'  '^'  ''°"'* 
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Section  II 
Taoklnff  of  Securities  as  aealnat  m- 

The  doctrine  of  tacking  .  PAIUOIUPH 

"<»*  no  application  to  Yorkshire  lands         ••         ••     1133 

1134 


,     ,  essential.  ^ 

l^al  estate  essential  to  the  right  to  tack 

'^'"''^f^' the  l^al  estate  must  be  acquir^         "         '^         -        - 
'^  P'i'^x'l  or  limited  legal  interest  sum^.. 

B^l^'^lestateinpaZjlt^^'^^'^'-PPoHtacking      ..         .. 
on  other  part        .  ^'i^'^'^y  *>^  not  give  r^ght  to  tack  dells  charged 
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expressed  . .         .^*  "  intended,  however  inariificially  it  may  he 
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1146 
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1148 
1149 
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(e)  UxBis  V.  Buncombe,  20  Beav.  "98. 
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(/)  Evans  v.  Jones,  Kay,  29. 
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The  dootrins 
of  tAoking. 


or  THE   PRIORITIES  OF  INCUMBKANCKR8.      [PAl 
ScB-SBOTiON  (3).— Bo(A  Seeurities  mutt  be  held  in  the  tame  1 

TfMdt**  and  tteculort  cimiKrt  lack  dtbU  due  to  them  ftr»onaUp  or  vige 
reni        1 

Sdb-seotion  (4). — The  tubtequetU  lecurity  mutt  have  been  a 
and  acquired  by  the  party  detiring  to  tack  without  notice  < 
Metne  Incumbrance. 

Nolk4  i*  falai  to  the  right  lo  lack 1 

A  mortgagee  tcith  notie*  of  a  prior  one  eannoi  &y  getting  in  oiU*tanding 

term  gain  priority  over  prior  mortgageu  of  whom  ht  had  no  notic*  . , 
Notice  immateriat  after  t^urily  onee  created  .... 

FirM  mortgagee  who  ha*  forgiven  pari  of  debt  cannot  revive  it  to  gain 

priority  for  a  nbtequent  advance  made  with  notice  of  lecond  mortgage 
Firtt  mortgagee  u-nen  mortgage  exprettly  made  tecurity  for  further  advance* 

eanrmt  pain  priority  for  them  if  made  after  notice  of  *ub*equent 

incumbrance* 

Notiu  of  void  deed  immaterial  ,,         


SuB-sjECTioN  (5). — At  to  the  Time  of  acquiring  tite  Debt  propot 

be  Tacked. 


How  far  the  right  to  tack  it  affected  by  lia  pendeni 


1 


1138.  The  influence  of  the  legal  estate  not  only  gives  prii 
to  the  security  to  which  it  is  joined  {g) ;  but,  by  a  doctrine  ado 
by  courts  of  equity,  both  in  England  and  Ireland  (A),  a  prior 
mortgagee,  by  annexing  to  his  original  security  another  whic 
holds  for  a  subsequent  debt ;  or  an  incumbrancer  subsequent  t< 
second,  by  getting  in  a  prior  legal  security,  may,  under  ce; 
circumstances,  postpone  the  rights  of  intermediate  incumbrance: 
which  he  had  no  notice  when  he  made  the  subsequent  advi 
until  satisfaction  of  both  the  securities  which  have  been  thus  un 

This  doctrine,  called  lacking,  is  applicable  both  to  real  and  pen 
estate.    It  seems  to  be  altogether  contrary  to  any  principle  of  eq 
the  essence  of  which  is  equality  ;  and  it  is  in  fact  only  founded  i 
the  preference  which  in  this  country  is  shown  to  legal  titles, 
principle  (t)  of  it  is,  that  where  there  is  a  legal  title  and  equil 


(g)  The  Vendor  and  Purchaser  4ot,  1874  (c.78),  s.  7,  provided  that  no  pr 
or  protection  should  be  given  or  allowed  to  any  estate,  right  or  interest  in 
by  reason  of  such  estate,  ri^ht  or  interest  being  protected  by  or  taclced  t( 
legal  or  other  estate  cr  interest  in  such  land  ;  although  the  person  claiming 
priority  or  protection  should  claim  as  a  purchaser  for  valuable  consideratioi 
without  notice.  Provided  that  the  section  should  not  take  away  from  any  c 
right,  title  or  interest,  any  priority  or  protection  which  but  for  the  section  \ 
have  been  given  or  allowed  thereto  as  against  any  estate  or  interest  existing  b 
the  commencement  of  the  Act.  The  enactment  which  made  this  important  a 
tion  in  the  law  was,  however,  repealed  by  the  Land  Transfer  Act,  1875  (38 
Vict.  c.  87),  s.  129,  as  from  the  date  at  which  it  came  into  operation,  except 
anything  duly  done  thereunder  before  the  commencement  of  the  latter  Act. 

(A)  Teniaon  v.  Sieeeny,  1  Jo.  &  Lat.  710 ;  subject,  however,  to  the  effect  < 
Irish  Recistrv  Act,  6  Anne  c.  2  (1266). 

(0  See  March  v.  Lee,  1  Ch.  Ca.  162 ;  Morret  v.  Paske,  2  Atk.  62 ;  Worti 
Birkhead,  2  Ves.  Sen.  571 ;  Bekhier  v.  Renforth,  5  Bro.  P.  C.  292 ;  Booper  v.  Han 
2  Kay  &  J.  86. 
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CHAP,  in.]      LEGAL   TITLE   ESHKxrt^,    » 

mfcNTlAL   TO  RIOMT  TO   TACK.  *7a 

one  man.  he  ,hall  not  be  hurt  by  ,*.«,„  „f 

"Other;  -nd  it,  effect  ia  merely  nLlT'' ^^^^"^        '•'"«^''/*« 
and  not  to  alter  the  mode  of  LltnT.      °''"'  °'  P"""*^'  "««^^8« 
bimng  the  debts,  and  paying  the  in^^r!L?^'^^^^        »>^  «>«>- 
«uite«i  of  the  intercH   and  priZaU^'"  h'*' '"^  *»>««"»  i«  Unce^ 

1184.  By  the  YorkHhin  r  T    '"  '""'''""'°°  ^*^- 

for, the  reiation:f':5l^o'^^^^^^^^^^^^^  P-viaion  ia  .«de„„„„ 

reg.8trat.on  constitutes  actual  nttfce     rit  a\'"  X"''''*'^'*  ^   and  •rcj'-'tion 
wguitered  mortgages  shall  have  Sitv  2    t'*"  "''^  P'"^'^*  ^*»«t  «^ 
d.t«  of  registration,  and  tha   nrpLrSF'°''"'"''P-^'^^ 
•ppbcation  of  the  doctrine  of  tacking^       "  ^  ^^'""^  ^^  'V 

hemaydoao;  thenLrertheiebt  1^^^^'^^^ 

and  against  what  persons  it  may  bl  enfted   '^  ''''  "^  '''^  "«^*' 

Sub-section  (1).--Pomm«V)«  of        r.     . 

^-fJ.  ?^'S^  Its- -;-.';*'. f '-'  r°'".:^.»u. 

the  legal  estate  are  also  applicabL  rC    ^         .  ^'^  possession  of  .-™tnti.j  to 

the  possession  of,  or  domiln  ove  '  a  pSe"  r  ^'^^^  ^'''^^  "P«°  ^^i«f' 
when  tacking  is  in  question  f).„  •  i    -^        ^*'  '"'«'««*'  to  which, 

A  creditor'canLot^rck  ii  ttre  h""'  ''-"""^  "^^  ^  i«'°«d. 
iegal  estate  (m),  or  tte;,s  a  t™  L'  ^"°'  ^'"'  '"''*'^''«^'  «'  * 
in«(n),  or  attendan   7Z  Jhf^l     r^"'  "'*°«'*^"  °"*«**nd- 
case  the  term  wUl  in  eq^Tt^  f^Uoi  aSlThn  ''V    '\"-^^^  '**^' 
the  inheritance.  ^  *^^  **'®  ^^***e«  subsisting  upon 

mcainbiMoe  which  it  is  dmir^  ,„  .    t,  ,    f    '  ""  '"''"equeiit "»  feffJ 

(')  47  4  48  Viot.  0.  54  •  48  v,„f  „   ,  ,  ,„ 

("«)  Brace  v  Ducket 'ft    I    '•  V  *"'^  ^^  *  ^^  ^ict.  c.  26. 
in)  FrrT^Jr^,^  ^  Marlborm^h,  2  P.  Wms.  490 
«.re  a.trn';i'  '  '^^  ««'  '''-  '^^  '^^^  to  tack^:„  ,;,,„  „,  „  .^^^^  ^^ 
(o)  Charlton  v.  Low,  3  P  Wms   'isa ... 

PJ^^fngtonv.Orenvilk,  I  Vem.\o.    ^  ^'^ 

(?)  Cooi«  V.  Wilton.  7  Jur.  (n.s.)  281. 

2  PJ 
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580  OF  THE   PRIORITIES  OP   INCUMBRANCERS.      [PARl 

113(8^^9  *^**^  *^^™*  °°  notice  of  a  prior  incumbrance,  afterwards  gets  in 
iia»  jgg^j  estate  j^a  j^  protection  for  his  own  debt  (r)  (1174). 

1187.  The  possession  of  a  partial  interest  in  the  legal  est 
(such  as  a  term  of  years),  or  a  security  which  may  be  used  at  1 
(as  a  judgment),  is  sufficient  (»).  But  a  mortgage  of  the  inhc 
ance  (/),  subject  to  a  term,  will  be  postponed  to  a  security  forti: 
by  that  term  ;  and  a  later  judgment  will  give  no  protection  agai 
the  owner  of  an  earlier  one.  So  a  term,  created  by  a  tenant 
life,  to  secure  an  incumbrance  on  his  life  estate,  will  have  prio] 
over  a  later  reversionary  term  limited  by  him  out  of  th3  inheritai 
though  it  be  done  by  virtue  of  a  power  in  the  will  under  which 
claims  (u). 

1188.  But  the  acquisition  of  the  legal  estate  in  part  of  a  securi 
Cf  a^r^pK  '^'^  ^°^  protect  any  more  of  the  subsequent  incumbrance  thai 
doM  not  give  charged  upon  that  part  (x).  So  that  if  part  of  an  estate  be  mt 
debtedilJ^8*8"^  *o  ^'  tlien  ^^^  whole  to  B.,  and  then  the  whole  to  C,  i 
on  other  part  latter,  by  getting  in  A.'s  mortgage,  shall  not  protect  more  of 

own  debt  than  was  charged  on  the  land  mortgaged  to  A. 

On  the  other  hand,  if  two  estates  be  mortgaged  to  A.,  then 
B.,  and  then  one  of  them  to  C. ;  C.  redeeming  A.,  shall  hold  b( 
estates  against  B.,  till  payment  of  both  securities,  and  is  not  c< 
fined  after  payment  on  the  purchased  security  to  that  part  of  I 
estate  comprised  in  his  original  mortgage  (y).  But  this  beloi 
more  properly  to  a  different  principle  of  priority  (1210). 

1189.  Actual  possession  of  the  legal  estate  or  interest  is  i 
however  always  necessary.    An  incumbrancer  in  whose  favoui 
declaration  of  trust  of  the  legal  interest  has  been  made  (z),  or  wl 
having  the  best  right  to  call  for  a  transfer  of  that  interest,  has  do 
d   •'     to      ^™^  ^''^  ^^°'*  °^  obtaining  a  transfer,  bu«  equivalent  to  an  i 
uThL  best  °*  ownership  (a),  will  have  all  the  benefit  that  he  would  have  gain 
right  to  oaU     by  an  actual  transfer.    The  custody  of  the  deed  creating  the  ter 
and  a  declaration  (6)  of  trust  in  favour  of  the  second  incumbranc 
without  notice  of  the  prior  mortgage,  will  give  him  an  advanta 
over  the  first,  who  has  no  express  declaration,  or  has  only  a  covena 

(f)  WiUoughby  V.  WiUoughby,  I  T.  R.  703 ;  BarnM  v.  Westoit.  12  Ves.  13( 
Sharpe  v.  Foy,  L.  R.  4  Ch.  35. 

(»)  Brace  v.  Duchess  of  Marlborough,  2  P.  Wma.  491 ;  see  Se  Russell  Ro, 
Purchase-Moneys,  L.  R.  12  Eq.  78. 

(<)  Exp.  Knott,  11  Ves.  609.  («)  Hurtt  v.  Hurst.  16  Beav.  372. 

(*)  March  V.  ie«,  1  Ch.  Ca.  162.  (y)  Bovey  v.  Skipuiith,  1  Ch.  Ca.  201. 

(z)  WiUougfAy  v.  WiUovgkby,  i  T.  R  7«3 ;  Stanhope  v.  Earl  Ytmey,  2  Edo 
81  ;  to.  Litt.,  But.,  n.  290  b  ;  Wilku  v.  Bodinglon,  2  Vem.  599  ;  Wilmot  v.  PU 
0  Uiire,  14  :   Taylor  v.  London  and  County  Banking  Co.,  [1901]  2  Ch.  231. 

(a)  Earl  of  Pomfret  v.  Lord  Windsor,  2  Ves.  Sen.  486  ;  MaundreU  v.  Maundrt 
10  Ves.  at  p.  271  ;    Exp.  Knott,  11  Ves.  at  p.  018:  Sugd.  V.  &  P.  738,  ctl  h 

o  "^  \JT       •  •'   ^^    °  ^''■-  ^'^-  "v'=rrul=d  Qu  aaothor  point  by  U<H,k,ng 
Umilh,  13  App.  Cas.  582.  mt  j  -, 

(6)  Stanhope  v.  Earl  Verney,  supra. 
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CHAP.  III.]      LEGAL  TITLE  ESSEVTiir    .« 

^^^"^^   TO   RIGHT   TO   TACR 
to  produce  the  deeds  resDectinr.*!.   * 

exists,  the  taking  po^  j^n  oAhe  deeTJ  *"^  ^''"^  "°  declaration 
a  party  to  the  instrument.  aTe  acts  whi^^'^r^'''""^  ^''^  ^^^^-^ 
the  benefit  of  the  legal  estete  (e,    l^^fl,'*  """  ^«  ^"'"^-"t  to  give 

But  an  express  declarafmn  „V  **^'''- 
subsequent  6o'««Mte«mbTance^^^^^^^       "^"  "«*  --'  '^^--t  a 
an  actual  assignment  (rf)C     ,*''"*  "''^'^^ 
who  having  the  best  right  to  ell  JT'  ^"'^  **"  incumbrancer, 
iegal  interest,  or  done  some^uivln ^  T  '?**"^  ^"*  '"  *h« 

from  his  bare  right  (e).  '      ''"•"^"'^  ^  ^^^^ve  any  advantage 

^'t^^^  a  reconveyance 

Himple  mdorsed  receipt  for  thp  T  *^  '^  unnecessary.    A 

"the  person  or  persons  for  hi  S'  '■''''''  '""^  '^^^^  -^^e  in 
of  redemption."  It  has  been tld^Lt^'T  '""*'"*  '"^  '^'  -^^^7 
off  a  building  society's  morlal  sul  ''  "  '^'"^  P'^'''^  P'*^^ 
estate  in  him  and  not  in  thrmort '  f  "  ""'"'P*  '''''''  *h«  ^efial 
jagee.  the  third  person  betg  e„|K?  T'"/^"'^'^'«  '"-'- 
he  society  (/,.  And  havingShurt.  1  ?  ''^'^^^  in  the  shoes  of 
further  held  that  he  is  entided  to  ll      ;     u'''^*"'  '*  ''««  ^een 

TurbSeT/? " '''  -^^^^^^^^^'^^:t^TX 

^-''^'^^^^^^^^  *h«  %al  estate,  upon 

h.m  to  hold  it  after  dis^a  '    of  fj ''''""'*''^''^^  ^'^'^ 

(e)  Maundrett  v.  W„.,-j..ii   .«  „  *> 
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further 
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No  right  to 
t«ck  if  legal 
6*t«te  parted 
with. 


^TA^/T**'^'  I-  R-  3  Ch. 


Je)  Maundrett  v.  Maundrfll   ^n  v 
Maundrett,  where  he  plainly  31  th'.^'v""''  "'"'  his  doctrine  in  j/aa^rTv 
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for  value 
without 
notice  has 
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where  his 
title  derived 
by  breach  of 
trustor 


OP   THE  PRIORITIES   OP  INCUMBRANCERS.      [PARl 

no  longer  interposed,  the  court  falls  back  upon  the  equitable  princi 
of  pnority  of  date  (1168),  and  deals  accordingly  with  the  surt 
moneys  m  the  hands  of  the  puisne  incumbrancer  {g). 

1142.  In  cases  which  are  unaffected  by  the  Satisfied  Tei 
Act  (A),  or  hy  notice  of  a  trust  (i),  it  is  not  material,  as  regards 
power  of  the  legal  estate  to  confer  priority,  that  the  debt,  in  resp 
of  which  the  legal  security  was  given,  has  already  been  satiefi 
whether  it  were  a  mortgage  of  the  fee  {k),  or  for  a  term  (l),  or 
judgment,  or  statute  (m).  It  was  even  held  that  a  legal  advanti 
might  be  obtained  by  ill-practice  or  actual  theft  (n),  but  this  certaii 
would  not  now  be  permitted  (o).  It  was  said  in  an  old  case  ( 
that  the  purchase  of  satisfied  incumbrances  might  not  be  allow 
where  a  person  was  designing  a  fraud ;  and  where,  by  fraud,  a  pr 
mcumbrance  was  procured  to  be  vacated,  the  person  aggrieved  w 
put  in  the  same  plight  as  if  it  were  in  force  (q). 

1143.  Notwithstanding  the  rule  that  he  who  is  best  entitled 
call  for  a  transfer  of  the  legal  estate  will  take  priority  of  otl 
eqmtable  mcumbrancers,  nevertheless  a  purchaser  or  mortgag 
for  valuable  consideration  is  protected  by  a  legal  right,  obtain 
without  notice,  though  the  conveyance  was  made  by  a  trustee 
fraud  of  his  trust  (r),  or  the  assignment  was  otherwise  frauduler 
or  was  obtained  by  fraud  («) ;  provided  the  assignee  had  no  noti, 

to)  Booper  v.  Harrison,  2  Kay  &  J.  86.  (*)  8  &  9  Vict.  o.  112 

.)  See  Carter  v.  Carter.  3  K.  &  J.  617 ;  and  Prosser  v.  Bice,  28  Beav.  68  7 

(I)  ^''"o«S'>f>»7-Willaui,hbt,,  I  T.  R.  773  ;  Maundrttt  v.  MaundreU,  10  Ves  at 
270 ;  Evans  y.Bu:kneU.  6  Ves.  174, 185.    Even  against  the  CrowTLFa  t«rm1^'  ^o 

^^trt  ^  vendor  to  secure  part  of  the  purchase-moncy.  be  liable  under  . 
D^hJf,  wt  '*°-r;.,''^T  ^^°r  P*^'"^"*  °*  *»»«  puKhaae-money  he  wld  to 
^SS^^'^o?^!*  te™  ^w'"*^  ^  *?**  term  assigned  to  a  trustee'^to  atW^i 
umentance ,  for  the  term  was  never  m  the  Crown  debtor.  INicKolU  v  Hnt 
2  Vem  389  ;  Fleetwood's  ease.  8  Rep.  171  a  ;  King  v.  Lamb  13  pTftW)     Bni 

S7  W  ^f  r  *k'  '^^'''^'"^  ^"^"^  •"  '^"''^  "y  the  e^ntre^nrtiie  £Lc 
otn  bond  fide  purchaser  without  notice.    {NichoUsv.  How.  supra) 

m)  Edmunds  v.  Povey.  1  Vem.  187  ;  Stanton  v.  Sadkr.  2  Vem.  30. 
A':^V£:T;,tIli  ^■^!^l-^  •'  ^^rnel  V.  EUis.  cited  2  Vem.  151 

(o)  Cart^  V  Carter  Z  K.  &  J.  617.  (p)  Edmunds  v.  Povey.  supra. 

«„i'.  H      ?-"^'^  V  Oree«wH«.  1  Vem.  49.    "  A  man  who  comes  in  upon  valuabl 

.-^»„1  '      "•  •4*-  ?^*-  ^^-         ^^  suffloeth  not  in  the  law.  ne  vet  in  con 

E^™«'S*  '^"f*'''  **"*  •  i"\"  ^"'^  "«»»*  t°  that  that  he  sullh  LK  Z 
also  he  s^e  by  a  just  means,  and  that  he  hath  both  good  right  and  also  a  «ood  am 

wKpm^v™*nl"^^*^''!?.l«''*-"  (»»«»•&  Stud.  1*44.)  SoTherl^.:^ 
to  ^v^rSSir^  Pledgedjtnd  the  money  misappropriated  by  another,  promisee 
Mffof  th^^tlT  *°' •^^"""'K't:  and  afterwards  by  a  trick  r;^8aec 
m^if     ,LP'^'*y  V*^?  ''"  "°*  '"""■^•^  to  hold  it  acainst  the  plfid««%^hnu( 

(r)  Pilcher  v.  Baudins,  L.  R.  7  Ch.  259. 
(»)  Lloyd  V.  Aitwood,  3  De  0.  &  J.  014. 


CHAP.  III.]      ,EOAL   TITLE   ESSEXTIAL  TO   RIGHT  TO  TACK, 
of  the  fraud.    And  the  same  ni?A  »««».? 

further  advance,  made  wlthourLnH  f  '  "^''^^^^  ^  **«^^  » 
of  a  mortgaged  e^taS  and  f.U«l  ?  '  *°  *  P^"°"  *°  possession 
of  redemption  (0  ^      '°"°°"  *"  ^«  '^^^^^  °f  th«  «quit7 

proVel,^l^gl^,^tt^^^^^^  r  ^°*'^^'  ^^  -"  -*  ^ 

inasmuch  as  he  w\o  teLs  an  aliZcn'tl"^  constructive  («).    And 
of  the  trust,  becomes  himse^a  See  l)  Ts'.H™'*"  "^^^  "^^''''^ 
incumbrancer  without  ori.dnal  n^  ;.„•>.         '*'^"'°' "^'"^^l^'e 
benefit  by  getting  in  a  ega?e8t!lf'       '  °°*  ^"  *"°^«d  «°^ 
or  const^tivelyVJ^  S/L^lTr°^^^^^^^    ^^""^  («ct"aU> 
for  the  protection  of  a  prio^^Jtlr'"'  l°''^°"  *^^  ^^^^^  ««*«*« 
trust  or  equity  to  affect  thTcoSt   of^"^^'°"^^  ^^i"    ^"'  '°^  * 
legal  estate  from  a  trustee  it  mC  I     /  \P'''"''  ^^'^  ««*«  '«  the 
the  person  against  y^ho^VelT^'e^^^V^f'  '""'"f  '"^  ''"'^'^  ^' 
of  third  parties  (z)     Moreover  t        t        *  "P'  ^"'^  **•** '«  ^a^our 
thelegalLt^tehas  JZ;id fZ' 1  111*'**  '^  ^  -^3'  -^- 
0/  ^  term,  that  the  acquisition  of  H     K       !  ?.  '*"  ^"^^^  *^*« 
Thus  where  a  first  ^0^  ancer  j\^^^  ^^''  °'  ?  -«»  («)• 

third  incumbrancer  of  one  of  thl  f  .  ^.'  ""*'  '"^"''^^  ^3^  * 
gagor  on  the  express  co^nratth.**^*'  °°^  *°  ^^'^  '"°^*- 
it  forthwith  to  th'e  thirS  moXge^^^^^^^^^  --^^ 

to  tack  as  against  tha  second 'rortti:fo?^^^^^^^^ 
was  not  a  trustee  for  the  second.  andX^ets 'tot    ""T''' 
and  conveyance  bv  him  t^  fi,»  *^  i  '^'^^^e  to  the  mortgagor 

of  form  (6)  Z  the  hX t  ?k  T""''^'^''  ^^^  «  '"^'^  "^tter 
corporation.  uSef  an  A  tf  Arirr  "r/'^  P'«P^'*>-  ^^^  * 
holders  on  'an  equalftu^f Ci^oTlutr^^  ^^'-"t-e 

respectofadebenturedebtbymrj^^fa^^^^^^^^  gam  priority  in 
of  the  corporation  (c)  ^ '"**'"  °^*'°°'*S«geo'»  other  property 

*"'/*^''2PL''^'«*«  Pl^  of  purch2;er  Ite         '"'^'  '''''"'''  *'^"  '''^  ■«>'  depend 

(*)  Saunders  v.  Z)eAev  2  Vem  979      lu     r   j 
Perhamy.  Kempsier,  &]  I  Si.  37V       ""^'^  "^  *'^«''"'*''  ^  «•  »8  Eq.  666 ; 

^^^l-m^i''l^'r7i/"''T  " JF""^^-'  f»«>7.  1  Ch.  373.    See 
1047&/«  V.  Jrm;f32^av*213  •  h^t^.^"'^:'^''".  '•  ^y-  ^  bL  &  |^ 

f>tf  v"^'^.Tr.?E^  ?i  'L  Sp,S;fr  ^jf  "•  "^T-.  M.R. ;  «d 

«*•!»«•.  66  U  J.  Ch.  263.  ^       '  "  *'P''"ned  by  Nobth,  J.,  in  Gamham  r. 
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value  with- 
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from  pur- 
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notice  is 
protected, 
and  vice  vtrtd. 


Debts  not 
forming 
specific  lien 
on  property 
cannot  be 
tacked. 


OF  THE  PRIORITIES   OF  INCUMBRANCERS.      [PAl 

Where  the  mortgagee  acquired  the  legal  estate  by  a  convey 
executed  under  a  mistake  as  to  the  ownership  of  the  proper 
was  held  that  he  should  have  no  benefit  against  trusts  disc 
on  the  face  of  the  instrument  which  constituted  his  title  to  the 
estate  (e). 

1146.  A  purchaser  for  value  without  notice  who  has  the 
estate  is  protected,  though  he  who  conveyed  it  to  him  was  &B 
by  notice  (1176).  Therefore,  if  a  third  mortgagee  advance 
money  upon  a  transfer  of  the  first  mortgage,  without  notice  o 
second,  he  shall  have  priority  over  the  second,  though  the  1 
upon  taking  his  security  gave  notice  to  the  first  (/ ).  And  vice  t 
if  an  incumbrancer  without  notice  assign  to  one  who  has  n< 
the  assignee  (provided  he  be  a  transferee  of  the  very  same  int 
which  was  held  by  the  person  under  whom  he  claims  (^)) 
protect  himself ;  and  the  reason  given  by  Lord  Hardicick  is, 
it  is  to  prevent  the  stagnation  of  property  (h).  The  nile  h 
although  the  conveying  party  has  notice  of  an  actual  trust,  a 
he  is  an  unsatisfied  mortgagee,  who  lent  bis  own  money  4it 
notice  of  the  trust.  So  that  where  one,  lio  had  covenante 
convey  upon  trust,  made  three  successive  mortgages  without  nc 
the  first  mortgagee,  who  had  priority  by  virtue  of  the  legal  es 
was  able,  by  conveying  to  the  third  mortgagee,  to  give  him  prefer 
before  the  trust  (t). 


SuB-SBcnoN  (2).— The  Debt  to  be  Tacked  must  be  a  Specific  C) 

on  the  Property. 
1146.  It  is  essential  to  the  right  to  tack,  that  the  debt 
either  originally  contracted  on  the  credit  of  the  estate,  or,  if  at 
it  were  a  simple  contract  debt,  or  only  a  general  lien  upon 
mortgaged  property,  that  a  specific  security  was  taken  for  it  wit] 
notice  of  the  intermediate  incumbrance  (k). 

nil  ^^iJi  ^""'L'  ',^  ?  ^i.^V '  "°*  »PP«>ved  of  by  James  and  M«t 
jdiL  ^^*%y:  *««''"".  L.  R.  7  Ch.  269.  See  observations  in  ProJrV 
K^giv^^nJ^a^i:^"*  '"-'  *'«'««"^«  ^  -  »  legal  interes'STa 

Vt%  ^r'wL^i^^y  ^-  ^''■^■}  ?•  P-  ?1^  *■»"  ^°<'*""«  is  not  to  be  exten, 
pw  U  A.  Wut  London  Commerctal  Bank  v.  lUliance,  elc.  Building  Society,  29  C 

P^jtSl  I  S'  8^5^''-  '"•     '''^  ^^"^  *"^'  "»^1  ^-  '''  ■'  ^- 

li\  ^  fi"^"  Jjorth.  Pre.  Ch.  61 ;  Keitkwett  v.  Watson.  21  Ch.  D. 
thi.J^7-  i'^r^'  Johns-  304.  See  Spencer  v.  Pearson,  24  Beav.  2«6. 
oZt^L  in'  ^iT'^f  «^*°  transfer  to  a  third  in  preference  to  a  second 
™  ?f  f  T,  ionrfo»  Commercia;  Bani  v.  Iteliance,  etc..  Building  Sa 
WW  „/  ♦'  *'"*i°'  ^^'^°  I»rf<"''n»nco  »  title  dcpen.iing  upon  the  ven< 
7;±t"fflZ.7l^ri  Ta'^S'^''  """  "°*  "^  "f^reed'upo^  the  purch 
i^l^^fe.  2pM  ^'"'^'^''-  2  P-  ^'""-  «1 ;  E'P.  Knott.  11  Ves.  ( 


a^iKlK^"^..iPiPv.^f:S^  W^^W^.' 


wr^m^ 


CHAP.  III.]     XATURE  OF   DEBT  CAPABLE  OF  BEING   TACKED.  585 

sufficient  securan^^^^^^^^^  ^^"i.^'«  money  on  a  114^-1149 

alios  aeu.),  this  r^iet sX Tot w^  ^^^^       '^  *  '"^^^^  *'"'- 

debt(n).  to  bis  mortSg^agaLt  atltllS  f"*'  or  statute  g^  "^^ 
because  in  each  case  L  m«fK  intermediate  incumbrancer ;  »ub«,quent 

of  fj,«  Lf  r    I      J  ^  ^^  supposed  to  have  lent  on  the  faith  '^''««*»  ""l 

of  the  estate  already  mortgaged  to  him     ^r^A  tl,«  .  .   i"dgnient  or 

appUes  to  the  transferee  of  a  IZ  m^rV  ?    ^"^  pnnciple  .u&t«  debt.. 

notice  of  an  intermediate  charge,  then    as  he  Ll^T,\        "^^ 
against  that  charge,  it  has  been  he  d  th/t  I,p  T    ^''^  *•" 

to  the  credit  of  the  land,  nor  could  he  like  a  subseon^nf  11.,  ««^t°' 

be  deceived  by  themortsaaor'sron^ooil    !  \^"^«equent  mortgagee,  cannot  by 
uy  tnemortgagor  s  concealment  of  a  prior  incumbrance  «).  «!quiring 

<)  ^roe«  T.  i>ucAM,  o/  ifarftoroa-A.  wpfa.  tack  them. 

MarWaJ^gh.  2  P.  Wm^'  49,      ^*^  =  '^°"'  ^  Ves.  Sen.  662 ;  Bract  v.  i>,^e«  0/ 

decKled  by  the  Court  of  Appeal  onotherpLunds'  ^  "^  '*"'  *'°*'""»' 

^.l'A^„£Xi.'6'A^p^C-ia"  'l  T2' ^^in-^/-  "»"  ^°-  V-  ^»^*  an- 
Banking  Co.  v.  J5ratt.*,>J,  16T   L   R  317  '"**''"•  '"'^"' =    Leice^shire 

325 !  S^VJnW  S^*^--^*'  '"'""'  =    ^-^  -  •'°'-.  »  El-  Ca.  Abr. 

eol'ie„l^i\^hSt"=l^i*rC^'l^^^^  «°-  ~  f-  the 

of  the  eUtutorv  change  in  tl^!.  „.»       '   .  J"  's""""*  creditor  may  tack  by  foree 
foUo«-g:_        ^  *     "  *•*"  """"'  °f  •>»  »«=""ty.     Uk  argument  «aa  as 

^uS'i^^-'S  o"m?sSs\'V"tte*haf  "r,  T^  "^*  ^^  '-'°«'  t*"* 

»f  the  property   and  had  rl  „  I  ,    '   •  ^     ,?  ''?''  "°*  '^'^^  '»'^  """"^y  »"  the  credit 
But  thatAct  exme^lv  ti! -o',  *^„',  *u  ^-  ^.''"-  ^^  •  ^•^-  *■"""'  » >  Ves.  at  p.  617. 


as  he  would  be 


1,11  VeB.609; 


tquity  «^Wt  theTiLTr  *^"' the  jmlgmont  cmlitor  the  same  re 
entit&rro«»\i'^;iT!"t'?''?"*  •'y;'^""'  °f  the  Act.  a«  he  ..„_  „ 
char^.  and  had  by  IritW^J^;^!  ♦"T  •'°^«J"^"t  "  '^^"t^'^  «P  hxl  Power  to 
judg^;„t  deMand  i^S  ^T1,k^.™  .'^''  *r?  ""'""  ^'"•itan.cnts  Cith  the 
h«vinBach«B««n#i.  *  V"  "*.  JJ^Kinent  creditor  is  therefoie  now  a  person 
v.ng  a  charge  on  the  «.Ute.  as  rf  by  contract,  instevl  of.  »,  heretofore,  by^f^ 
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1180—1182 

Rule  applies 
where  a 
charge  U 
intended, 
however 
inartifioially 
it  may  be 
expre«od. 


The  rule  does 
not  extend  to 
a  charge  on 
the  purehaae 
money  to  be 
derived  from 
a  sale  of  the 
land. 


Trustees  and 
executors 
cannot  tack 
debts  due  to 
them  per- 
sonally, and 
rwe  vtrad. 


OP  THE   PRIORITIES  OF   INCUMBRANCERS.      [PART 

1160.  The  rule  ir  question  haa  been  held  to  enable  the  hoi 

of  notes,  expressed  as  receipts  for  a  sum  of  monev  from  the  debt 

^oKf  r*r"'    >  mortgage  upon  my  S.  estate."  to  protect 

debt  by  the  purchase  of  a  prior  legal  mortgage  («).    ;Vhere.  howe. 

^ZT,  **   ?'  T*^*^'  °^  \^^^^o\Ab  (X),  the  mortgagee  was  , 

allowed  to  tack  to  that  security  subsequent  advances  made  on  1 

strength  of  a  parol  engagement  that  they  should  be  so  tacked     T 

last  case  was  not  decided  upon  the  rules  of  tacking  in  the  view  whi 

we  are  now  taking  of  them,  but  upon  the  questi;)n  as  to  the  ri. 

to  make  an  equitable  mortgage,  by  deposit,  a  security  for  sub 

quent  advances.    The  argument  was.  that  the  mortgagee,  havi 

a  legal  assignment,  held  under  a  contract  for  conveyance,  and  r 

a  c  .ntract  for  deposit,  and  the  doctrine  of  equitable  mortgages  « 

noc  to  be  extended  to  such  a  case.    The  case  of  Matthem  v.  Ca 

y^ht  («)  of  course  assumed,  that  the  notes  or  receipts,  if  they  d 

not  amount  to  an  equitable  charge  upon  the  estate,  were  at  lea 

evidence  of  an  actual  loan  on  the  security  of  the  land. 

1151.  The  operation  of  this  rule  prevents  a  person  who  has  lei 
the  mortgagor  money  on  the  security  of  a  contract  for  sale  of  tl 
estate,  that  is,  on  the  security  of  the  purchnse-money,  from  protecti, 
his  advance  by  getting  in  a  prior  legal  mortgage  (y). 

SuB-SEcnoN  (3).-5o/A  SecurHiea  must  he  held  in  same  Right. 

.J}^?  The  person  who  claims  a  right  to  tack  must  hold  bot 
securities  m  the  same  right. 

Ilereforc,  if  a  prior  mortgagee  take  an  assignment  of  a  subsequei 
.Ti^?^';  *^*™«*««  ^^'  another  (e),  or  become  possess^  « 
executor  (a)  of  a  puisne  mortgage  nf  leaseholds,  he  cannot  tack  t 

«"o*?hrprio?StTcfcr"'i^^^^^^^^ 

the  debtor  hJZ^g^l^m^tlh^Vr°^'^^'1  *'y  «^  J'xlg^ent  onlyVhal 

(«)  Matthewa  v.  Cartwright,  2  Atk.  347. 

(x)  Exp.  Hooper.  \  yi'T.  ^  '>r,^  -    .     ^  t^. 

(.1  »,r»«lv.  »^,  12  v..  ISO,  «d».i.»,v.K^^5Pri^.,p.,33. 


■rj:    -     -    ■- 
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wcK(c;.    aut  It  will  be  observed  n  both  cases  fhnf  ■>  ^         i 
the  legal  title  whieh  was  gained  by  replentSinn     K  °.^ 

n„«?r5°;j'  "  *  ^^i"^  mortgagee  have  advanced  money  (A)  with 
notice  of  the  second,  and  have  afterwards  bought  in  the  fir^t  he 
cjmnot  hold  as  against  the  second  after  the  first  has  be^n  paid  (^1) 
For  notice  makes  him  come  fraudulently,  so  that  he  haf  no 
onger  equal  equity  (which  must  coincide  with  possession  of  the 
legal  estate)  with  the  other  incumbrancer.  And  besSes  as  has 
^en  oWed  (0.  the  act  of  lending  with  notice,  am  tit  a" 

(b)  Spencer  v.  Pearson,  24  Beav.  260 

w-lSthi  Lifat'Sw  Z  th?:^  '""V^"  *-"'"«  »  '^'^  <=— 
(964)7  mortgagor,  anU  therefore  not  in  conflict  with  Rulo  VII. 

J,)  W^Uougl^  ,.  mU^Kby,  supra  ;  Brace  v.  DucLs  o/lZou,k.  2  P.  Wm. 
(*)  fi.fe.  V.  ifoore,  15  Ba.v.  175.  (.;  Po..  Mort.  «3.  n.  (.). 


_ 
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i 

i& 


4»«Bgsk>irk^  ■ 
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cannot  by 
getting  in    - 
outstanding 
term  gain 
priority  over 
prior  mort- 
gagees of 
whom  he  had 
no  notice. 

Notice 
immaterial 
after  securit 


rity 
led 


^^^  OP   THE  PRIORITIES  OP  INCUMBRANCERS.      [PAP 

llM-TlW  •   *^^'  ^^  *  mortgagee,  who  has  lent  with  notice  of  a  ] 
incumbrance,  shall  not,  by  getting  in  an  old  outstanding  tem 

witr^Uo^of  ^*"^^  *«**'"*  °*'**"  °^  ^^'^^  h«  *»»d  not  notice  ;  because  he 

»  prior  one,    "P*  'he  best  right  to  call  for  the  legal  estate  (A).    If  he  coi 

his  notice,  as  by  taking  a  covenant  that  the  estate  is  free  i 

incumbrances,  except  the  term,  this  being  against  conscience, 

be  a  further  reason  against  preferring  him. 

1155.  So  far  as  this  rule  applies  to  the  puisne  incumbrance 
will  be  observed  to  imply,  that  notice  of  the  meane  charge  at 
time  of  tacking  the  prior  one,  is  no  objection ;  that  being,  to 
the  words  of  Lord  Hardmck(l),  the  very  occasion  that  si 
the  necessity  of  taking  it  in.  And  he  may  even  get  it  in  after  ac 
brought  by  the  mesne  incumbrancer  (m). 

1156.  It  is  a  general  rule,  that  if    the  first  mortgagee  leu 
further  sum  without  notice  of  a  second  mortgage,  his  whole  me 
shall  be  paid  in  the  first  place  (n).    But  a  mortgagee  who 
forgiven  part  of  the  debt,  and  has  afterwards  lent  a  further  sun 

CJuent  '  ^'^^  amount,  at  the  time  of  lending  which  he  had  notice  of  an  in 
advance  made  mediate  mortgage,  cannot  tack  his  further  advance  as  a  rev 
Ti^^r     "^  the.debt  which  was  forgiven  (o) ;    and  parol  evidence  is 
admissible  in  such  a  case  of  the  intention  to  revive  the  old  debt 

1157.  It  was  formerly  held  (p)  that  where  the  c  ginal  mortg 
was  expressly  made  a  security  for  further  advances,  and  a  sec 
mortgagee  lent  his  money  with  notice  of  this  provision,  the  i 

fTfS"*''  mortgagee  might  tack  his  further  advances  made  subsequentlj 

advances        the  second  mortgage,  though  he  had  notice  of  that  security ;  beca 

SW^    ''  ^^.  ^°^^y  °*  **'®  ^«°°d  mortgagee,  with  notice,  to  take  s 

them  if  made  a  security.    The  decision  appears  to  have  been  incorrectly  report 

of  subl^quent  ^'^^  *^**'  ^«'°g  doubted  by  Mr.  Coventry  and  Lord  St.  I^eonards 

incum-  was  overruled  for  the  reasons  urged  in  the  present  work  (r),  w 

"<*»•         some  others  :  viz.,  that  the  doctrine  amounted  to  a  perpetual  ci 

on  the  mortgagor's  right  to  incumber  the  equity  of  redempti( 

and  that  it  is  contrary  to  the  general  principles  of  equity  Iba 

mortgagee  should,  by  thus  taking  a  security  for  advances  whicii  n 

never  be  made,  put  a  pressure  on  the  mortgagor,  by  taking  aw 

his  power  of  raising  money  from  other  persons  ;  the  first  mortga; 

being  never  bound   by  such  a  clause  to  make  further  advan 

(k)  W'.flo«ffAAy  y.  WJlUmghby,  supra;   and  ,,.«  the  case  before  Lord  Cowi 
(Anon.),  cited  10  Ves.  270. 

(0  Wortley  v.  Birkhf(J,  2  Ves.  Sen.  571  ;  Edmunds  v.  Povey,  1  Vent.  187  :  Bk 
inwrf  V.London  Charterei  Bank  of  Australia,  L.  R.  5  P.  C.  at  p.  Ill 

(m)  Booper  v.  Harrison,  2  Kay  &  J.  86. 
lOo"'  5erf/orrf  V.  Backhouse,  2  Eq.  Ca.  Abr.  015 ;  Calisher  v.  Forbes,  L.  R.  7  ( 

ir.)  Skepkefd  V.  Tillq/,  2  Atk.  348. 

(p)  Gordon  v.  Qraham,  7  Vin.  Abr.  52.  pi.  3,  E.  3. 

(q)  Pow.  Mort.  634,  note  (e) ;  Blunden  v.  Desart,  2  Dru.  &  War.  405. 

(r)  Ist  ed.  p.  363. 
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^JfrSmta^rer;^!^^^^^^  '''''I ''"'''  «^^-  -tice.   /w.^,,, 

mortgagee  cannot  as  agaiastTe  Ltlrl       f  ^'"^  ^'^P*'*^'  *^«  S"'  "57-1189 
t«k  to  his  debt  further  adt  ncel„L  A'^^^^^^^        °'  '^^  P"''^''^" 
the  rule,  that  in  such  a  case  thehiS    a     '  '""'^K^K"'  (*)•    And 

postponed  to  the  debt  of  the    e^ot  I     T  "''''''"*  "^^^ 
affected  by  an  alleged  trade  cusfoT       "^'"'"b™"*:''^  will  not  be 
first  incui.brancer  on^y  (0  .'toT^'^*"^^ /<>'  the  benefit  of  the 
an  obligation  on  the  mortlLe  to  IT""  w    '"'"*«*8«  '">?«««« 
but  .ecus  where  the  m^SZi^Uei:^^^^^^^^  ' 

he  is  a  guarantor,  and  the  mortlal  !  ^""^  P*"*-^'  ^i'-  ^^ere 

the  guarantee  (.).'  Not?ce%ro':fo7srvS  ^2^^'^  ""^ 
this  purpose  notice  to  all  (x)     TJ.^  /^'^^^'.JO'nt  mortgagees  is  for 

stock  company  claiming  a  lien  aTth^T  ^^""V^^^  F""'^*"**  *  i«i°t 
express  proWsion  in^e  aSes  of  !  !  "  '"ember  (under  an 
after  they  have  received  noSo^  In  T^T""^  ^'"  '^'*«  •°*=»"«i 
The  pHnc^e  also  applies  rmX;r^^^^^ 

inclitn?e:.thrslri:^^^^^^^^^^  a  M^,„,,.„, 

before  1893  the  subseoueni  inrZK  "''"  •^'^^  '    ««  where  yo'd  deci 

prior  voluntary  JSe^tlr  '  *^'  ""''  "^"^'^^  "^  «» '""""'"• 

a  P^r.  incumbraLrLay^aTatil';ruJ;;r^^^^^^    '^^X^T' 
provided   It  be  taken  over  before  a  Zr      u  ^^     taken  over,  by . /.> 

account  (c);  for  after  that  he  can  do  „X^  .  \^'°  ""^^  *«""'"*• 
of  payment  (rf).  "  °°*^'°g  t''  change  the  order 

Bopkin^,  25  Beav  Tei     W^  n^  %l^rm,ngtU  decision  of  M.B.  in  5o,<  ^ 

1  It.  R  201 ;  Bank  of  Afrka  v  Sah2Z;  gA-"' ^ '  f^  A>"!?*'*  £*fa)M1895 
T-J-  ^d"*''  f'^^^J  2  4.  355.  and  «^  alTwf *'""  »°.'  f'**''^]  A.  C.  281.  F^t 
Bu,U*ng  Society,  [1906]  2  Ch.  GOyVh.^h.^''-^-,^".''''''''''  i'^rmamnt  Btnefit 

to  the  case  of  a  continuing  guarantl^  rL      ^  •PPl'ctt.on  of  the  principle 

TT  ^^'  *"'*  '"P''"  (1614).  ***  ^^'y  '■•  -"''y'  »  .Ban*,  [19101 

(<)  Alt,,  V.  Crty  0/  London  Breu-ery  Co.,  L.  R  8  Eo   IM      tr      • 
1*  B.  U  Eq.  459.  >„>   ii, ./  T  ir  ;; • "     ^'  '"" '  Menztu  v.  Liohtfoof 

f  K:r;.!^<srrAtt'5^- '-  ^•''-  «^-         ^- 

(e)  Bract  V.  Durhrxi  of  Ma'tjrn-n,,-,^   o  i>  it- 
f:  **,■«„  V.  ft,ri^,  1  B„  ?  J  il:  "5.2  *;'  i  «•"""'  '■  Taller. !  V™. 

**P.  ifiMW,  11  Ves.  609  *^ '    ^*^'*'  ^'  Btrthead,  2  Ves.  Sen.  571 ; 


590  OF   THE  PRIORITIES   OF  INCUMBRANCERS.      [PAR 

UKS^!^^fan     '^'  '*"*"*'*^°°  °"  ^^o  P"of  mortgagee  depends  upon  the 

H0»— 1180  last  considered  :  because  the  suit,  if  registered,  is  notice  to  hii 

the  mane  incumbrance.    As  to  the  puitne  incumbrancer,  w 

right  to  get  in  the  earlier  security  has  been  held  (e)  not  to  be 

judioed  by  the  prior  submission  of  the  first  mortgagee,  by  bis  an 

in  the  suit,  to  asdign  his  security  to  the  plaintiff  on  payment  o] 

debt,  the  rule  as  to  notice  is  different ;   and  the  reason  wh) 

may  tack  pendente  liU,  up  to  the  time  of  decree,  is  that,  uj 

that  time  the  change  of  the  priorities  will  not  vary   any  r 

which  might  not  have  been  varied  before  the  commencemeni 

the  suit;    and  that   a   subsequent  incumbrancer  may  have 

knowledge  of,  and,  consequently,  may  be  unable  to  protect  1 

self  against  the  mesne  charge  until  the  suit  is  already  pendi 

and  as  the  honesty  of  his  debt  is  not  affected  by  the  discovery 

his  right  of  protecting  it,  and  the  efficacy  of  the  protection,  are 

prejudiced. 

But  the  inquiry  into  the  priorities  deals  with  them  as  they  at 
at  the  date  of  the  judgment  (/),  at  which,  and  not  at  any  8 
sequent  time,  they  are  considered  as  fixed.  If  it  were  not  so, 
im  imbrancer  who  had  obtained  a  judgment  for  redemption,  mi 
be  shut  out  by  a  prior  incumbrancer,  who,  after  judgment,  1 
conveyed  to  another  subsequent  to  them  both.  But  a  bankrup 
has  not  the  effect  of  a  judgment  so  as  to  prevent  subsequent  chan 
of  priority  (g). 


, 
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Section  III. 

Taoklnff  as  against  the  Wop^^agov  himself  ai 
Persons  olalmlns*  thpouffh  him  other  thi 
Mesne  Inoumbpanoeps. 

FABAOBi 

Tacking  applies  not  merdy  aa  httwtm  ineumbranetn  lnU  a*  belween  an 

ineumbranur  and  the  debtor  and  hi*  tuceauori  in  title 
Tacking  aUoieed  against  mortgagor  whenever  it  mndd  be  allotced  against 

mesne  inevn^raneer        

An  execution  creditor  may  tack         

No  tacking  allowed  against  mortgagor  or  assigns  for  value  toAen  dAt  not 

a  lien  on  estate     . .  

Tacking  of  ordinary  debts  allowed  against  heir  and  beneficial  devisu  of 
debtor        ' 

But  not  allowed  to  prejudice  of  mesne  incumbrancers  or  even  ordinary 

creditors  of  deeeasai  debtor         _ 

Simple  contract  debts  may  now  he  tacked  as  against  heir  or  beneficial  devisee 
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Concise  view  of  the  doctrine  of  tacking         ijg^ 


lfa» 


Tacking  1160.  In  addition  to  tacking  as  against  mesne  incumbrance 

•pplies  not     the  expression  is  also  extended  to  the  right  which  a  mortgagee  som 
tet^^n  in-    times  possesses  of  declining  to  allow  of  redemption  without  paymei 

(«)  Bekhier  v.  Butler,  1  Eden,  622.     (/)  Wortley  v.  Birkhead,  2  Ve*  Sen,  57 
(a)  Exp.  KnoU,  11  Vet.  600. 


not  only  of  the  mortgage  deK*„  b«f -i       ,     , 

be  owing  to  him  from  tJe  mo^w/  Ah   """f  u*'**  *'»''*  ^^-^   ''-v«^ 
cornea  under  the  present  ho^or^-  '^'^""S*'  ^^'^^  ^g^t  acarcelv  lieo!!:^ 
It  seems  convenient  to  consider  it  .? T  ^,*°*°°«  iacumbmncers."  cuBb«««. 
which  it  is  founded  .re  f  Eiiji; Ik      P'"'"  "  *^«  P"°«'P'-  on  fci»  -^ 
"tacking"  a,  .g.i^t  rn^s^Tl^ZT''^^''''^^^^^^ 

1181.  From  what  has  been  mi'iI  .«  *k    ■  *>•»»<».  wkI 

foUows,  a  fortiori,  that  whenever  a  Irf  ^"""^"8  '^*'°°  i*  Sir"""*  *" 

mesne  incumbrancers  he  can  also  tTr***''*  ~'»  ^^''^  as  .gainst  J^ 
himself  and  all  persons  Z^  tL^^*'"""/  '^'  mortgagor  2S'^- 
whenever  the  debt  to  h«  ,    ,  "«.'»«aer  him.    In  other  wo^a  '«""•* 
the    -rtgaged'X^,,1f:^;- which   forms  .  ul: t  w^S-. 
mortgagor  (A).  ^'         °^^    ^e   tacked    as  against   the^ii!* 

.   1162.  Thus  a  judgment  duly  registered  aft.  ''--  "^ 

•Mued  and  a  return  made  by  the^/n^  "' ter  execu  "  ,n  has  been  '«''«»• 
standing  the  bankruptcv  of  fJ,T  •  J     '  °^^  '^  **cked  notwith-  ^ , •!**»««« 
execution  was  co^e'^^  by  tj^'Z"'  ,'^7'  P'°^'^«^  *^«  ^  "  ""' 
the  receiving  orderfand  before  n^^^e  of  tt'n  *''^  '^  ^*«  °^ 
bankruptcy  petition  by  or  acainst  thr^«K.       P««««»tat»on  of  any 
of  any  available  act  o^  ^Z^i^XT^^^'^^  --^-J 

1168.  But  debts,  which  are  not  a  r 
property,  may  not  be  tacked  either  againsTthTm"  f"  °'T«''^'^  '^^  ^"^ 
or  any  person  claiming  under  him  A.  ?  .^      mortgagor  himself,  •Uo»ed^ 
liable  in  respect  of  thfir^ei  of  th   ^Z  ^^°  ^"'^  ^'^^  -^  or 
the  payment  of  such  debS^Ini  °  mortgaged  property  to  -CT' " 

done  to  the  prejudice  oft;.^lXrr  '"''^  '  ^^^P^^ 
Therefore  neither  affain«ffK-~,    ^     "'""i-ers.  lien  or  estate. 

for  payment  of  debt,  („)  T"  ^       'V^  *^  '°  '™" 

'^<».«o.p.,.ejj'^Tc.rir;)'^;i\t: 

(*)  loeey  V.  IngU,  2  Ph.  413. 

(•')  Baker  v.  Harrui  IB  Vo«  new  n  „ 
«l*y  Act,  1883.  •.  «.  ^"^  •    ^'^-  ^^'  «*  AV««.  17  Jur.  970;  Bank. 

{k)  ChattU  V.  Casbont  Vm  m,  a^-,  .  . 
JVoftt«orf.5DeG.T8^'2S^-  S»   •\L^'^*"'  "•  *"''«.  2  Str.  HOT-    /•;„ 

«.)  iVice  V.  FoHn^,  A„bL  68^  ^'  ^  ^•"-  ^"• 

*£>»'1T(X  SSoi."^ '    '''•"*'-  -  «^'«^  3  Bro.  C.  C.  2,  ;   Ba,ly  .. 


5^^  or  THE   PRIORITIEM  or   INCUMBRANCER8.      [pAR 

llSS'^fiM  ®***^"*°''  °' l>«ncficial  devisee  (none  of  whom  are  liable  by  poMM 
lies— 1160 of  the  eaUte  to  the  payment  of  the  mortgagor's  simple  cont 
debta,  or  bond  or  other  specialty  debts,  not  being  a  lien  on 
esUte),  will  there  be  (g)  any  right  to  Uck  auch  debts.  This 
prevent*  a  surety  from  taoldng  against  the  jmitne  mortgagee 
cosU  of  defending  an  action  by  the  mortgagee  who«e  debt 
surety  has  discharged,  such  coats  being  only  a  simple  cont 
debt(r). 

Sluli-y"'         ^^**'  A*^'"**  *^«   l>e«r  (»)  "nd  beneficial  devisee  (0,  howe 
debUaUowed  ^^°  •**  liable  in  respect  of  their  possession  of  the  mortgaged 
tmi' b^nSw  *•*•**'  ***«*'^nK  "Pon  or  devised  to  them,  to  discharge  the  b 
and  other  specialty  debts  of  the  mortgagor,  such  debts  may 
tacked ;   and  the  personal  representative  of  the  mortgagor,  b< 
in  like  manner  liable  in  respect  of  his  possession  of  the  mortgag 
chattels  to  his  bond  and  othe*     .   ""Ity  (m)  and  simple  contract 
debts,  such  debts  may  be  tacked  against  him,  to  securitira  on 
testator's  chattels.    And  this  is  confessedly  (y)  not  founded  U] 
any  principle  of   equity,  but   is    merely  to  avoid    circuity 
action,   that    the   creditor    may  not   be  driven  to  enforce, 
separate   proceedings,   claims   to  which    the   operation   pf   1 
or  the  act    of    the  mortgagor  have  rendered  the  same  pen 
liable.' 


•ikI  beneHciitl 
devtace  of 
debtor. 


1166.  But  the  tacking  of  debts  on  the  principle  of  avoid 
circuity,  whether  the  incumbrancer  claim  by  mortgage,  judgme 


But  not 

allowed  to 

prejudice  of  '■  _  — — ™  ^j   uiui.vgaag«,  juu^iuc 

mam*  iaoum-  or  statute  («),  is  not  permitted  to  be  done  to  the  injury  of  per8< 
eZ*S^*8"°»*  ^^on*  the  creditor  has  no  equity,  such  as  mune  incu 
oreditow  o(  brancers,  or  specialty  or  general  creditors  of  the  insolvent  esb 
d^btoT        °*  *  deceased  mortgagor  (a). 


a  i?^  N^yrithjtMidmg  Biuton  v.  Manning.  I  Vem.  244 ;  HattiUu  v.  Kirtla 
Z  Kep.  id  Ch.  162 ;  and  other  early  oaaes,  in  which  bond  debta  were  allowed  to 
tacked  against  the  mortgagor. 

(r)  South  V.  BUxtam,  11  Jur.  (w.s.)  319. 

(»)  ^<irgr^  v.  I«  Hookt,  2  Vem.  207 ;  Morrtt  v.  Pake,  2  Atk.  88 ;  An, 
2  Veg.  Sen.  662 ;  Jone»  v.  Smith,  2  Vee.  Jan.  372 ;  Elvy  v.  Norwood,  16  Jur.  4! 

t)  Heamt  v.  Banee,  3  Atk.  630 ;  Colema»  ▼.  Winch,  I  P.  Wnu.  778  j  see  J 
i  hjur  V.  Lee,  2  Hare,  326. 

(«)  Anon.,  2  Vem.  177. 

(x)  Coleman  v.  Winch,  1  P.  Wms.  776 ;  EecU*  v.  ThawiU,  Pre.  Ch.  18 ;  Rdk 
Chetter,  20  Beav.  610 ;  see  Spalding  v.  Thompson,  26  Beav.  637 :  Be  Hanlfoo 
Ettite,  L.  B.  13  Eq.  327. 

(y)  Lowthian  v.  Uasel,  3  Bro.  C.  C.  162  ;  Jones  v.  Smith,  2  Ve«.  Jun.  372 :  Hea> 
V.  Bance,'  3  Atk.  630 ;  Morrtt  v.  Paske,  2  Atk.  62. 

(«)  Morrtt  y.  Paske.  2  Atk.  82  ;  Powis  r.  Corbett.  3  Atk.  666  ;  Lowthian  v.  Hat, 
3  Bro.  C.  C.  162  ;  Bolfe  v.  Chetter,  20  Beav.  610. 

(o)  Talbm  V.  Frere,  »  Ch.  1).  668 ;  JiasiL,  M.R.,  dissenting  as  to  mortgagee 
naht  to  retain  surjdus  purchase-moneys  as  against  creditors,  from  Spacing 
Thompson.  26  Beav.  637 ;   Be  Haselfoot's  Estate.  L.  R.  13  Eq.  327 ;   Re  Qentn 
Profiidevi  Assurance  Co.,  Exp.  National  Bank,  L.  R.  14  Eq.  507.     But  conf.  Qanno 


aJ&U' 


^^^Ul-1      ^"'«.''T  OK   RULEH  A«  TO  TACKIXO. 
■•"•  Where  wal  eatafn  i»«     »l        ■  ■ 

•imple  contract  debt,  of  ^enTorli  "^  ^n*  "'  '*■"  '"°'*«*«''.  ^he 
a«.in«t  the  heir  or  benefic  J  Je^^^^^^  7"^*  ""^  ^^'""'^  »>•  t«ked 
••-tate  having  beeh  m.de  by  3  llTnl  '\  "'^'^mor.  But  re.| 
0'  the  heir  ^r  devi  J^f'ffa!  deb  ff  '/,  J^'  *'"'' "  ^''•'  ''""^ 
••mple  contr«t  ^  of  specialty  debt^tu  '^•''"'"*  •"  *^'"  "' 

«ub8cquent  aimple  cont^^t  debt?!^  !''','""^*«»«'^'  ""-y  now  tack 
of  their  liability  in  rea^to  til  L''"  '^"^  P*™«"«  ''>'  "^-^n 
debt.;  but  not  .g^rs^WtT^^^^^^ 

of  32  ft  33  Vict,  c^ Thy^h&n  :iT  ^*^  ''""'  ^«  ^^^  ?«-*"« 
of  deceased  persona  slratL.'"""*™''^^^ 
treated  as  standing  inTuaL"^"^^^^^  '^'''"'''  ""^'*""  "" 
Act  has  not  enlarged  thnghlTtlckt^cV;  ""'""'  ""^  "^^ 

tHeJI;;j^^:t^t:r^-;ofthepractiea,^ 

•  duly  rcsi.tered  li,  wW™?"»„  ,•         ,•    """  '*''"'' 

(2.)  A  puisne  mortgacee  or  oerson  «,!,„  i.      ■ 

the  credit  of  the  pr^nem  „n  71    T  ''"*  '""  '""'^^^  -« 

wise,  has  obta?ned  "S  i-^alTnt  '^  T'"^-  "  °*'^"- 
a  decree  to  account  ilV     v     -  ^  ** '"'>' *''»«  before 

incun>brantror  L     e  taTa^d"':?  '""^  F"""'"'^^'  "^ 

"^^hX^cr:eSi:rSa:r« 


993 

ParagrapAt 

Simpk 
oontnot 
•kbu  nwy 
noil  b« 
taokodM 
'gkinat  heir 
or  bennaei«J 
devteco. 


lOiin 
■   "''Ol   fl,. 


Bond  and  other  .pecialty  debt.   o(\     \    tT  u  • 

«*f    °'   ««lty.  whether  freehoW  «    |    1^°  «nortg,gor,   where  there  .IT ni 
opyhold.  «d  also  by  virtue  of  3  ft  4    I  ■  "^'"^  '"cumbranoer,. 

debt.  *^'   '•''  •'•"*'«  '-•°''t««t|  ^ 


372 :  Heamt 


V.  Cannon,  [10091  1  Ir  R   i57  /n  .  \      u 

"ortpage  extending  to  further  ^;Ll.r  i'  '""  '«''''  *'"«»  »  ""ortgagee  funde,  » 

^W  As  to  the  .ode  of  construing  the  Act.  see  Be  Wm„^  Zl,  ^R.  „  «<, 


r. 
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Pmnanmh        Bond    wd    other    iMctalty   Mid)|  f    The  penonal  lepmenUtiTO  of  1 
1 167        ?•'"»»•  oontwot  debU  of  the  iiiortK»gor  V|  I  mortgmgor,  wht  ^e  there  ue  oo  mm 
iaaoiortgHaofpenoiuatjr,  j  Jtinoumbnmcen. 


But  they  may  not  tack — 

The  liiDple  oontnot  bond  or  other 
■pecialty  debta  of  the  mortgagor 
Ming  no  Ikn  on  the  eatete, 


mortgagor,  hit  orodito 
■  for  ndaaUe  oonaideratk 
in  tmat  or  permna  mtitled 


u 

Jfi,  I  a  ohaige  for  payment  of  hia  debta, 
*  (the  aaugnee  of  hia  heir,  exeontor 
Ibeneflciia  deriaee. 


■m' 


■.* 


'X-.'j.' 


■:>^f..i' 


.;^-i 


■iC-!'?i'3'AUil4^ 


li^iaiti 


&lSfe!iMkk&ii^i 


ma 


CAHADIA»  K0TB8 
TACKING 

for  subsequent  adZL  heT  ^        "^'^  '"  "°^  ""'^^^  "'at 

the  land  mortgagri^;  t~-  n  ^"'^  ^  ^'^"^^ 
mo:.eys  advanced  (a)  •*"  ''"'^  "^  '""^gage  for 

be  'u:ir:  ':rtr r^"-  ^°  ^---  ^^»  ^^^le  can 
"deeming  (A).  '  '""''^'*8"^  «'  *»>«  heir  or  devisee 

A  mortgagee  js  not  entitled  to  tack  to  hie 

•mortgage  against  the  mortga^r(rf)  ^     '  "*"""  °^  '»>« 

and  the  latter,  without  notirS  t^e  onT  '  °^"*«*«"' 

mor^^r  some  ^n  of  the  Is idt^n  ^ThTT^  '"'  ''' 
to  give  for  the  release     Held  thTtT!  f  '^  contracted 

he  .»d  paid  to  lus  mor^^lt;,)    ""  "'"^  ^  ^^ ^•>*' 

-e  pe...    A  «„t  ^ortgageern^^'J-rr/^^ 

(<*)  ttUrtm  T.  /Va*T  ( l«70).  17  Or  m        '""•'«"-•  ^-  J-  W. 
W  (.orAw  T.  Iott<«H  (IMIJ.  3  Ur.  283. " 


Eiy?^ 


>^«s 


WiC»«'i»-»2«-1 


i«fl!i!P*/»»'J«i.^» 'W' 


; 


5d4h 


CANADIAN  NOTES 


li 


mortgagor  who  seeks  to  redeem  tack  to  the  first  mortgage  a 
second  mortgage  on  the  same  property,  made  after  the 
mortgagor  has  parted  with  the  equity  of  redemption  (/). 

An  equitable  mortgage  or  incumbrance  cannot  be  tacked  to 
another  equitable  mortgage  so  as  to  acquire  priority  over  an 
intervening  incumbrance  unless  it  be  by  virtue  of  prior 
registration  (g). 

The  mesne  incumbrance  may  be  protected  by  registration 
of  his  mortgage  under  the  Registry  Act  (A),  as  registration  ia 
notice  to  all  persons  claiming  any  interest  in  the  lands  subse- 
quent thereto,  s.  92. 

Tacking  is  not  allowed  to  prevail  against  the  provisions  of 
the  Begistiy  Act  (i). 

(/)  atark  T.  BM  (1895),  26  O.  B.  257. 
(0)  B.  8.  O.  (1897>  0. 1S6,  u.  87, 92,  97. 
(*)  B.  8.  O.  (1897X  0.  136. 
(0  B.  S.  O.  (1887),  0. 136.  a.  98. 
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..  IV.-The  Priority  m  Eaultv  ^„     °J '''*™«  Oe«ls  1200-1209 
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1210-1226 

SfiCTiUN  I. 

The  General  Ruies  relating  to  p».     . 

menely  Equitable'?*  i°„^'4»;X'"*""' 

Salvage  advance,  have  priority  ^"^"^  ""»*  '»  w*''  o/ date 

Solicitor's  lien  has  prioriis, 

^»  ejurtoife  mortgage  affects  '„U  ti"  "  ' "  •  •  . . 

Pte^      . .   "^.  "^'^_''"  '*^  '«ort^.'*  .We,,  not  previou^fy 
^onfitding atOhoritiea  where  B  I^m^     .  " 
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^9^  OI'  THE   PRIORITIES   OF  INCUMBRANCERS.      [PAR 

iT^^llflO  ^""^  ^°'  *"^  '^®*^°  *™  °°*  ftUowed  to  retain)  the  full  benefit  oi 
Ifgal  estate,  to  add  to  his  original  debt,  subsequent  advanct 
SLi  to      ^^''^^'^^  °^^«  or  incurred  upon  the  security  or  credit  of  the  en 
•dd  ftirther     ^thout  notice  of  any  mesne  charge  (o)  (1166).    But  with 

tritrthrt''"*®^*'®^*'""'  ^^^^  ^^^^  *™  ^^®"''  incumbrancers  whose  equ 
exception       "»  ^ot  disturbed  by  notice  or  otherwise,  their  rights  generally 

SSS^  '^^^?^  *°  °'^f  °^  '^*®'  according  to  the  maxim.  Qui  prior  est  tern 
nmkin  order  P^"^  ««<  i«»"«  (&).  And  where  several  instruments  have  1 
ol  d*te.  executed  on  the  same  day  priority  wiU  follow  the  order  of  execul 

subject  to  any  intentions  appearing  on  the  deeds  themselves  ; 

the  times  of  their  respective  execution  if  uncertain  will  be  ascerta 

by  inquir     ,. 

fdtl!^  .  ^^®*  ^  lotable  exception  to  this  general  rule  is,  however,  m 
have  priority.  i°  favouT  of  advances,  by  means  of  which  the  whole  of  the  inc 
bered  property  is  saved  from  loss  or  destruction  ;  and  which,  u 
a  plain  principle  of  equity,  are  payable  in  priority  to  all  other  cha; 
of  eariier  date,  and  among  themselves  have  precedence  accorc 
to  the  inverse  order  of  their  respective  dates.  The  most  fami 
application  of  this  principle  is  in  cases  of  bottomry,  for  the  valic 
of  which  kind  of  security  it  is  necessary  that  the  advance  she 
be  made  for  the  preservation  or  salvage  of  the  ship,  or  the  prosecul 
of  the  voyage  (285,  1269). 

The  salvage   principle  is  applied,  in  other  casps,  to  secure 
repayment  of  money  advanced  for  the  preservation  of  incumbe 
property  from  ruin  or  forfeiture. 

In  a  late  case  (rf),  in  which  a  claim  was  made  by  a  second  m( 
gagee,  for  the  repayment  of  money  expended  in  the  construct 
of  a  wall  to  prevent  the  irruption  of  the  sea  (which,  however,  appea 
to  have  failed  in  its  object),  it  was  laid  down  that  a  second  mortga 
who  enters  into  possession,  and  does  work  by  way  of  improvemi 
on  the  mortgaged  land  which  may  result  in  its  protection,  and 
improvement  of  its  value,  is  not  entitled,  as  against  the  first  mc 
gagee,  to  any  charge  in  respect  of  the  money  expended  upon  si 
work.  The  distinction,  no  doubt,  must  be  borne  in  mind,  betw« 
expenditure  which  is,  and  that  which  is  not  necessary  when  it 
made,  to  preserve  the  property  from  destruction.  As  to  the  form 
there  can  be  no  doubt  of  the  justice  and  expediency  of  the  rule,  tl 
he  who  advances  money  to  save  property  from  destruction,  for  t 

(.«)  Wormald  v.  Maitland,  35  L.  J.  t'h.  69  (que«tion«l  u  to  the  effect  of  c 
struct.ve  not^..  Agra  Bank  v.  Ajrry.  L.  R  7  H.  L.  135);  CalUh^r  v.  Fod 
L.  K.  7  (  h.  109.  8ee  St.  John  v.  Hoiford.  1  Ch.  C«.  97.  relating  to  the  liabilities 
a  Bupety,  *" 

(6)  Briitci  v.Hungtrford,  2  Vem.  .'525;  Dtckett  v.  Cordku,  \  Bro.  C".  C  3J 
^7  *■;  ^'^11,^  ^^*-  '^  '   '''"y^  "■  "^'"^  «'«'  Couwly  Banking  Co.,  [19011  2  ( 

(c)  ChiUide  v.  SiUutone  and  DodtwoHk  Coal  Cn.,  21  Ch.  L».  702. 

(rf)  Landownm,  tie.,  Drainage  and  Incloawe  Co.  v.  Aahford,  16  Ch.  D.  411. 


CHAP,  .v.]  P„„„„  „^,,^^.  „^„^  ^^^,^^^^^^  ^^^^^^^^^^ 

i*w,  and  flc  long  ago  as  the  v^i  17in  ^*  '"^'  *"^  °^'»"ti°»« 

of  Chanceiy.  i7.  L  (/)  in  which  Jhr  TT^'  ''>'  *^«  ^«"^ 
»n  enemy  had  ransomed  her  andhi^.  T""'  °'  "  '^^^  "^^'^  ^v 
money.  It  was  ordered  that  the  rtf  ""'  *  ''"^^^"^  ^°'  »!»« 
out  of  the  profits,  notwithstlnL  r""*  '"""'>•  '"""^  ^  raised 

•Aip;"for/'saidWdCha„:rota  '"'''*^"^««  °'  '^^ 

mortgage,  what  would  become  of  fH^'  '^  ''*'  *  precedent 

been  redeemed  ?  »  And  Ta  1^  ""'""*'''  '^  ^^'^  '^'P  ^ad  not 
>.aid.  "There  are  casTin  whicMhe"  "":?  """^  ^'-  ^^'<^- 
salvage  creditor  prioritv  over  aU  ottr  n"     k'"  ^'^P*^'^  ^^^'^  « 

1170.  Upon  tLprinciple  i  K  K  r''™"'''''^"»8)- 
brings  a  caS:  to  a  Sustn  isTntiZf '  ''''  ^  *^-  ^^^^ 
over  one  who  had  previously  co  due^  but  r'""*^  '''  ^"  '"^'^ 
for  other  reasons  has  abandoned  t  a^'it  "  7"*  °^  '"^"^  «' 
of  a  former  solicitor  who  hL  K  '  r  1  ^'"'  *'""  ^^'^^  ^^^  costs 
is  also  adopted  in  ctes  of  parmen^  nft"''.""'''  ^'^-  ^^«  P""-P'« 
eviction  by'  a  superior  KrS^'Ld  inl""/'  "  ""'^  ^'^  P^^^' '«* 
occurence  in  Ireland.  '  °  ***'"  ^°"°  '*  >«  «^  common 

But  any  cre^Y,  tl^^Tol'^Z''''  "  °"'^  ^'^  («20-524). 

preservationof  th;securitwy^r  it  w'^.r''""  T**^^«**^  '"  *»>« 
lends  at  the  instance  of  LL'  *  ?"'^  '''™  ***  ""^  «ne  who 
the  benefit  of  iT(?)  and  ttZr^^'^'''  "'"  ^  ^•^^•««d  to 
the  estate,  he  mlt  applv  therl  J"  '"  '''^"P*  «*  *^«  ^^"^^  <>' 
priority  to' his  own  JurityS     "  ''""  "'  '''^  "^^"^^  '" 

or  th^^nfnttTXtj^^^^^^^  ^*  ^'^^  '^'^"^^^  «^  *^«  — 
for  the  purpose  of  paylL  oT«n  '"  r*"*"'  ^"^  "^  ^'^^''^  "^  *bem, 
to  have\he  incumbS  keft  a^irr^rf'  '^^  '^"^  '^  ^"^'««J 
he  took  no  transfe'^n:(lT(^6  /^Y  fTJ  T  ^'"'^"^^ 
.uest^ng  him  had  themselveVpaTd  ftTth^^lS^Crn 

(e)  See  CUaru  ■u    u.a^j ^ 
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Paraifrapht 
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Solioitor'a 
lien  ha* 
priority. 


Salvage  no 

a]>plioati<>n 

in  caae  of 

officiuua 

paympnU. 

but  aliter  in 

respect  of 

paymonta 

made  by 

intetesttYi 

party. 


Party  payini; 
pff  a  prior 
incumbrance 
entitled  to 
liave  it  kept 
on  foot  for 
his  benefit, 
although  no 
transfer  of  it 
made  to  him. 


r-j   iiioutiinenu  ol  a  canitMi  r<ho»...   i,    «,--•.——   """v  aurcessivo  tenants 

cMe  their  charges  by  way  o*  subro^tinnT  .^""''"."'"R  the  inheritance.     In  *h«t 
IteN,p,an^,  Sotted  htj,  nC]TC  ,".  »8  ^"  ^""  ""•'  ""*  '"  ""J*"'  °"  d-£ 


r  f  \  u.^        ....  "—"'  i'"wj  1  ir.  i{.  29! 
a)  /^  '^^    l"^'  ^  ^"l-  ^»-  -^»"-  890. 
^^'^liLtZ::Ltl\^\-^.^\    See  a.,0  .9W,«„a  ..  UrUUK  iT.p.Ve 

(")  See  ButUr  v.  Biet,  [1910]  W.  \.  U3. 
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^^^  OF  THE   PRIORITIES  OF  INCUMBRANCERS.      [PARl 

IItChb  *°*''''^  *^  ^••P  **  '=^"««  *"^«'  "^  *•»«  Penon  wi»o  advances 
'»  money  u  entitled  to  stand  in  their  place  by  subrogation  (n).  ] 
18  this  right  waived  by  the  party  paying,  taking  an  express  cha 
on  part  of  the  property  (o).  If  successive  tenants  for  life  pay 
several  instalments  of  an  incumbrance  on  the  fee  simple  they  n 
pari  pattu  inter  te  and  not  in  order  of  time  (p). 

1178.  The  principle  is  not  applied  in  bankruptcy,  in  fav( 
of  a  mortgagee  who  pays  rent  which  is  due,  or  for  which  the  landl< 
•""rtgagee      *»*«  5*8t»«ed,  80  as  to  enable  the  mortgagee  to  stand  in  the  lai 
who  pays  rent  'o™  »  P'ace,  and  be  preferred  to  other  creditors,  unless  he  have  fi 
m  po..t.on      applied  to  the  court  that  he  may  have  such  priority  in  considerati 
of  his  paying  the  rent  in  arrear  (q). 

1174.  As  above  stated,  one  of  several  equitable  incumbrano 

may  gam  pnority  over  the  others  by  getting  in  a  legal  tiUe  fn 

persons  who  commit  no  breach  of  trust  in  parting  with  it  to  him 

aid  of  his  equity,  if  he  had  no  notice  when  he  lent  his  money  (112- 

But  an  equitable  mortgagee,  though  originally  without  notice,  c 

gam  no  priority  by  getting  in  a  legal  interest  as  against  cettuis  q 

trust  of  the  mortgagor,  after  notice  of  their  rights,  for  he  takes  subic 

to  such  rights,  and  becomes  a  trustee  himself  (r) :  as  a  person  wl 

takes  a  legal  mortgage    with  notice  actual  or  constructive  of  i 

infirmity  in  the  title,  i    subject  to  the  equities  existing  against  tl 

title ;  and  if  the  latter     e  set  aside,  the  mortgage  falls  with  it  {i 

1175.  The  claim  of  ine  equitable  mortgagee,  against  the  moi 

gagor,  will  in  hke    aanner  prevail  (0  against  the  solicitor  of  tl 

latter,  into  whose  hands  "  "  deeds  come  after  the  equitable  rid 

has  arisen ;  and  will  prev-       the  solicitor  from  acquiring  as  again 

him  any  hen  on  the  dee.     !.,p  his  costs  after  that  period.    N< 

wiU  the  hen,  under  such  ci    un,  tances,  arise  where  the  costs  ha\ 

been  partly  incurred  for  the  benefit  of  the  equitable  mortgage. 

unless  the  solicitor  were  actually  employed  by  him  ;  the  sob-citor 

lien  being  a  nght  arising  out  of  the  rebtion  between  employer  an 

employed  (u)  (881).  ^ 

1176.  The  rule   under  which  an  incumbrancer  without  notia 
havmg  the  legal  estate,  is  protected,  though  he  claim  througl 

Bl^LTRid:  S  «•  ^T-  583  '  ««1  -' ^o  Re4n,an  v.  Eyrner.  60  L.  T.  386 

(o)  Chetwy^  V   AlUn.  [1809]  1  Ch.  M3 ;  Butkr  v.  Bice.  «ipra. 
(P)  Re  Ncpean's  Settled  Estate,  [1900]  1  Ir   R   298 
(?)  Anon.,  1  Atk.  102;   Exp.  Cocki,  3  I)eac.  &  v'b. 

(*)  Cookson  V.  Lee.  23  L.  J.  Ch.  473 
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""■"!    ™''""  """"■"  "■-"  "'^""«  --AO-^ 
one  who  had  notice  ^11 4K\  *    ■ 

equitable  incumbrancerVai  '^3""*'*''  '^  *«  "^  «'  »  =»«'« 
by  concealing  hi,  notice  f^Vl'^^^V^^^^^^  being  unable, 
make  his  Becurity  more  extenntrT'  ^°  *''*'""  '"»*^"  him.  to 
right  than  that  which^e  himT'  '  ^""^  *°  ^"  '^'g"*^  •  be  ter 
we«  three  successive  moXtrrr.  ?J^-^-' -^^  there 
of  B.',  niortgage.  and  registe^^tefo'r.  h.  '.""f  ^'  ''"'^  °°«°« 

D.,  who  had  no  notice  of  8/^0*^!  n '  '"^*^'°  *^'»"°«*  *<> 
priority  over  B.  (x)  °»ortgage.  D.  was  held  not  to  have 

r^-^orZ'l^,C^^^^  'y  ^  trustee  of  the 

breachoftru8t.cannot8etuphi8rirf,t^r^"f*!'  ''*'"^°S  ""d*'  • 
unless  the  latter  has  beenS  oftT""'  *^**"^  '^'  beneficiary. 
The  mere  omission  to  makf^ltu^^^rh:  "  "'«'T--tatioT 
trustee  has  disposed  of  the  proSv  w^l  .°'*^"  "*  ""^'^  the 
?««  ^ru*^-  and  it  makes  no  dffS2«  i  .^^  ^^^""^  '^'  ^''«» 
belong  partly  to  the  trustee tS^f  '"^.^'^^^^^'^  P^perty 
a  confidential  clerk  it  was  heldTat  «^K  ^^^'V^'  trustee  was 

simple  trust."  the  fact  that  he  had  t.  ".*''^  *^'  *™«*  ^««  "» 

to  the  deeds,  was  not  negi.'tL^'^S' '"J'^-^^ 

tohismortia^ee(«T-  andon  L     ^*°;«nvey  no  equitable  inters 
be  establish'ed'  in  a  moX;^^S'*^d**\"^''*"'^°^ 
under  whom  he  daims     a  !^^^      u^^  "°*  '^"*  '"  the  person 
off  rent  in  arrear  inTrdert^^       7^""  *^™^  ">«"«y  to  clear 
of  a  leasehold  for  1  ves  a^dl^^^^^^^^  ''«'*''"*  *^«  devisee 

allowed  pHority  over^^^^  c^rSlISlVrd:  -.^Ir;;'  -«  ^ 

in"r-o?°a  ?rLr^rt?s^;:?:r«*«- «'  *^«  ^^-^-j 

thanthetrusteehimLf  a^d  fth«7^'^^  ",'"  ""  ^''''  P^^tion 
estate,  his  mortgagrwiU  t  It  i!'  '""'^^  ^^^""^*  *«  the  trust 
fioiaries ;  and  thfs Tppl^^  trH^  '^'  '^^""^  °^  the  bene- 
diroctlyunderthe  rL'f^irme,^^^^^^^^  *^«  *-tee 

instrument,  but  also  to  derivative  interests(c). 
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"n  appeal  7  De  (;.  M  &  (]  «?u  . "  i.    l       '^i.'   '^<^""'<"«  r.  iiXer,  20  Bcav   3M  . 
(c)  /Jomiv  V.  Doerinff,  «  Ch.  D.  203. 
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^^0  OK  THE   PRI0RITIK8   OF   INCUMBRANCERS.      [PAI 

IItWiro  ^^'^^  '^"*^  *  '»*'<'""*y  '"»<^e  V  *  P«"on  who  falsely  repreH 
11  /o  now  either  by  himself  or  hia  agent,  that  he  has  an  interest  in  the  prop 
No  priority  will  not  bind  an  interest  which  he  afterwards  acquires,  so  as  to 
the  mortgagee  under  the  original  wjcurity  precedence  over  a 
incumbrancer  for  valuable  consideration,  and  without  nc 
and  who  took  his  security  after  the  interest  was  acquired  bj 
mortgagor  (d). 

1179.  A  puisne  mortgagee  cannot  (except  in  cases  whep 

^J^      can  tack)  get  any  priority  over  an  earlier  equitable  incumbrai 

mngement   ot  whose  security  he  has  notice,  by  the  aid  of  the  first  mortga 

ff.1  iTrt-     *^®  '****'  "P°°  payment  being  only  a  trustee  for  the  mortga 

g«^.get       and  unable  to  charge  the  estate.     Thus  where  after  succet 

pnorrty^over  mortgages  to  A.  and  B.,  a  third  mortgage  was  made  to  C,  in  w 

oumbranocr.    A.  jomed.  and  covenanted  that  after  payment  of  his  debt  the  es 

should  stand  charged  with  C.'s  mortgage  ;  it  was  nevertheless  1 

that  C.  should  follow  in  his  regular  order  after  B.  (e).    Nor  will 

act  of  the  first  incumbrancer  with  the  legal  estate,  amountini 

an  exercise  of  his  right  unfair  or  injurious  to  succeeding  inc 

brancers,  be  allowed  to  prejudice  the  rights  of  the  latter     Thus 

if  the  first  mortgagee  permit  the  mortgagor  to  receive  the  pr< 

without  requiring  interest,  that  interest  shall  not  affect  the  1 

M  against  the  second  mortgagee,  so  as  to  keep  him  out  longer  t 

if  It  had  been  duly  paid.    And  if  the  first  mortgagee  seU  the  est 

the  produce  shall  go  in  discharge  of  his  debt,  whether  it  be  recei 

by  him  or  by  the  mortgagor. 

The  proceed.      ^*^-  '^«  procceds  of  the  sale  of  an  estate  are  bound  by  all 
"*  'S^^'S?  ^*'"*  equities  and  cUims  which  bound  the  estate  itself.    Th. 
^|^>  ••*   fore  (g),  if  the  mortgagor  of  an  estate,  having  a  Ufe  interest  in 
^^oted  with  mortgage  money,  assign  it,  and  afterwards  the  estate  be  sold  un 
.^^peny   proceeding's  against  him  in  bankruptcy,  but  the  proceeds  are 
sufficient  to  discharge  the  mortgage,  the  mortgagee  has  a  tit 
as  against  the  assignee  of  the  life  interest  in  the  debt,  to  retain 
mcome  of  the  produce  of  the  sale  until  the  mortgage  be  satisfi, 
for  before  the  sale  he  had  a  right  to  retain  the  esti^-te  until  paym. 
of  the  whole  debt.    So,  if  the  mortgagee,  having  notice  of  a  sub 
quent  mortgage,  join  with  the  mortgagor  in  selling  to  a  stran« 
the  money  received  by  either  for  the  purchaser  shall  sink  so  mt 
of  the  pnordebt  for  the  benefit  of  the  jiuism  n^ortgagee  {h).    .Ai 
moreover,  the  first  mortgagee  will  be  liable  to  the  second  if 
allows  the   balance  of  the  purchase  money   to  be  paid  to  t 
mortgagor  (»). 

i^a^  '^.r'Tj^'d^rr'X  ''■  '''"''"^ "'"''''"  ''^''"'' 


CIUP.VO  rBioHm  b-vkkx  MKH.  K,.,,,3LK  mobxcmo.hs. 

from  incumbrances,  he  muHt  annl  7k  '  ''"*  '"'  **»«  ^«*«te  free 
to  the  priorities  in  time  of  th/  *"«  P^fchase-money  according 
right  to  satisfy  his  ordebtLTrH  r""'""^''"''  ^^  ^"  "« 
creditor  against  the  moZL  "n  T  ^^/'^  '°"''  ""  »  «P«"*'ty 
purchase-money  to  diSethl     ^"^*  °'  ^^^^  deficiency  of  the 

The  right  of  trusS  X  tller«"r'"^'*°''^(*^- 
in  respect  of  the  liabilitie? i„cu  ^7^1     °"'  '^  '^'  *™«*  «"*«*« 
to  be  preferred  to  any  cha  g    c^t^  bv  Z"'?  °'  ^'"'  ^«''^«  '« 

«iuitie!i.°  Sy  alrr!l^irrh''*"-"'  -^^^  «iua, 

that  «,  between  the  mort2"or  HT  '"""*  "''^  ''""«d«". 
.fleets  the  entire  inte^er^The  fll;  '""'*^**^'^'  ^''^  •"«««•»«« 
prior  incumbrancers.  A  mo  t  7 "iteTrn'r ''^  '''  "«'*«  °^ 
mortgage,  retains  no  equitable  in^p«If  ^■'"*''  *"*  equitable 

en  therefore  conveyXeTa  s^b^?T  '"  *''*'  ™°^*«'»««'  ""d 
this  principle,  where  („)  A  m^rtrS^R^^.r'*^*^^'  ^""^  "P°« 
of  real  estate,  reciting  inXLf^^'.J''*''^'"*^^"' 'ademption 
deposited  with  C.  as  s^ZX.del^l  V  ''"^^  ^'^  *«« 
but  which  was  fake  and  A  rlS    u  i""*^'"**  ''^  *^«  «*™«  estate. 

"  security  for  l2yZXduZ^'''^n  ^'^'''  *^«  ^^  -'^^  ^ 
that  C.  had  no  prior  tyCe^B  u7.fT''''"'''' ''  "^  ^^'^ 
there  had  been,  as  were  re^jL  /'  "'  **?!  ^"*«  °^  ^^'^  -""rtgage. 
afterwards  paid  of!  or 7^0^ ht^'^""'"."*^  *°  ^^  ^^^''^f*  A  had 
have  had  the  benefit  ofljA'^  ^"  "^'^'^'^^  ''^'"'ded,  B.  would 
A,',  interest  was^ffa^^t  p  ed^ftr^ Vndf  T.  "^  ^''"'^  «^ 
Pnorit^^  that  interest  i^hiciW^Sd  attt'c"' ^"°"  ^^^^  ^" 
de^:  wnirV^S'  r  aT^^  T-«-^>'  ^epo.t  of 
(Without  neglige-   Lt  pi;  r:trnXil.^^^^^ 

postponed  to  tha^Ltmbt  e;T  the'llre;  °"^  """''"  ^'^^  '^ 
m  the  order  A  B  C    H   ho7     '       '^^'''^*' ^«*ween  securities  dated 

as  between  A  and  C     t  U    ^""'''''  °''"  ^^-  ""^  ^  •  °^«^  B. ;   but 
A.  and  C.  A.  has  p„onty.    Here  if  the  fund  available 
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WvT^!, '*''""  "^  co,«ig„.^.r.-,\v^t  inj^  ;«,  ",^"''    "'  '"  *'''•    P*""'""nt 
mf  p't^'if"^"'  '  M°"-  I'  <■•  (vs.)  123  ^^''"'  **  }"'■  Ti'H^EK.  L.J.. 

(o)  *•/.«,  V.  Pcm«to,„,  38  L.  j  ^1,  389. 
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*^^  3'  THE   PRIORITIES  OF  INCUMBRANCERS.      [PAJ 

IiSSMm  i"  °°'  """^  *^*°  ®''  "«^ty  '^  exhatut,  it  will  be  tMid  fii 

"««  C,  to  the  extent  of  the  debt  for  which  he  hM  priority  over  B. 

the  balance  to  B.    But  it  seoms  that  if  th.^  t>d  be  more  than  en 

for  B.  all  further  sums  received  by  C.  will  ue  for  the  benefit  of  A 

In  a  oaae  in  Ireland,  where,  by  force  of  registration,  a  deed  gi 

priority  over  one  of  earlier  date,  it  wa«  held  that  the  former  < 

not  Bhake  oflF  intermediate  judgments  of  eariier  date  than  itaelf 

carried  them  up,  as  was  said,  "  upon  its  back  "  {q). 

Jrfarityof         1188.  The  question  of  priority  between  the  unpaid  vend( 

Tendon.        "*'  estate,  in  respect  of  his  lien,  and  persons  who  claim  unde 

purchaser,  depends,  like  other  questions  of  equitable  priority,  i 

the  circumstances  of  the  case  and  the  condict  of  the  parties,  < 

being  no  especial  equity  attached  to  persons  filling  either  of  1 

characters  (r) ;  and  as  well  between  such  persons  as  other  equii 

incumbrancers,  an  innocent  incumbrancer,  though  later  in  I 

will  prevail  over  one  who  has  less  claim  to  equitable  considera 

SionoM  II. 
The  BfTeot  upon  Pploplty  between  merely  Eqi 
able  Inoumbpancere  of  fWiud  or  neffllffenc< 

P<tin»titl  aeeording  to  time  applie*  in  eate  of  morlgagor't  fraud    ..         . .     H 
RighUi  of  cestui  quo  tnwt  prevail  over  trtuUet'  morlaaaee*  '     11 

Exception* _  "    J| 

SguiUMe  lien  tort  at  againtt  tufuequent  equilMe  ineumbnncu  if  ownw 
<y  hen  gtves  a  receipt || 

FratuU  by  tolieilort  of  inUnded  mortgagees  "    n 

EquilMc  mortgagee  icAo  6y  negligence  enable*  fratid  to  be  conimitted  U 
pettponea  ........  ^t, 

A'olicelcjrtl  mortgagee  not  neee**ary  in  ea*e  of  lecond  ni^rtgag^e  of  laiid 

*n  cr4er  to  preaerve  priority        »-»    ^  ^^^ 

^"^^  '^'  "^  "^"^  *^*  '""^  "'**'*  ^^"^  °f  principal  arid  ogt'nt 
""*t*  , ,  III 

Potlponement  by  eHoppel *  HJ 

^itount  of  negligence  required  lo  poitpone   ..         ..  ..         .'.  i|{ 

Negligence  on  both  tide*  "  «t 

Credttort  cf  bankrupt  icAo  allow  him  to  trade  are  poatponed  to  new  creditor*  Hi 

F«i*>r  allowing  one  of  several  purchating  trutteet  to  retain  price  Ioh*  lien  IIJ 
Officer*  of  public  companie*  who  omit  to  regiskr  their  mortgage*  are  not 

postponed  ^"^  . .  119 

EquiUMe  incumbrancer  i*  Mt  po*tponed  bu  r^'J-ing  to  maU  *alvw 

advance* ....  118 

Coverture  and  infancy  does  not  excuse  fraud  . .         . .         . .         ! !  Ufi 

wcKjto  ^^   '^^  ™'®  o*   payment  according  to  order  of  time  i 

time  appUes  appues  where  the  securities  have  been  effected  by  fraud  ;  provi< 

mc^^Va  *****  *"°"8  *^®  incumbrancers  themselves,  the  equities  are  equ 

fraud.  BO  that  where  the  mortgagor  made  two  securities  by  depositing  p 

r  ^^"t"^  ""/f!"^- »  John*-  &  H.  68«  ;  Beavan  v.  Earl  of  Oxford,  6  De  G.  » 

t-Uu,  fl892]  1  Ch.  188.  208  :  conf.  lie  Armstrmu,,  I! 80S]  1  Ir  R  «7 
(■/)  cparrow  v.  Cooper,  1  Jones,  72. 
(r)  Bice  V.  Bice.  2  Drew.  73 ;   and  see  Oormrd  v.  Frankcl,  30  Boav.  445. 
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CHAP.  IV.]  KPPEcr  rnrtv  n„, 

of  the  de«da  with  one  Mnmn       i  •"• 

the  prefe«,nce  W.  °°"  '^'*"'  ««»  P^  with  «other,  the  fi„t  h«i   r-^^ 

.pJKr  :t iTft ^  -'•  ^^-  tru-tee.  have  „U.  1^. 
who  have  deaJt  witi^tClttrTnTu"  "  ^''^  «' '"^'^•^ '^ 
prevail  over  them.    TheJZ  T"        '  '^"•«  *"""  '"  time,  wUJ  Tr^ , 

K»«ee  will  be  poetpon;i  to  1^^!!  ?  *  mortgagee,  the  mort- 
^ind  if  money  have  iJn  Id  t^^^^  '"^  »''«  "-^te  (/). 

the  purcha^,  of  property  Stlonv^^l*:  '".'PP''^'  '^  ^'^^ '» 
ment  on  a  particular  mortgage  and  L  Jt  ''*^"'  °'  '°'  '°^'-t- 
property  to  himself,  or  mi«aM  *7h  "  f  conveyance  of  the 

property.  or  the  security.  JhTown'  th«  7''^  '^'  ^""'^'^ 

ca«e.  prevail  against  the  w^Jt*!       /     P"°'  ^"'"^  *'"'  in  either 
they  paid  the?  mon^S  nT  ^T^' ^'•'^ '""'^^^ 
if  •  trustee  in  part  b^nSda^  nttst^l  1 1^' '"'    ''''  -' 
nuke  an  equitable  mortgage  or  an  enuiSl       ,  '"°'*8'««  '^'^'' 
M  advance  to  himself  the  tnl    •??'''  *"'"^"  *«  ««:"ritv  for 

the  deeds,  thus  acSe^ ir*  bl^ifT  ' ''  '"'  *^^  P^^-'-  ° 
Bubsequent  mortgagee  ^xjlt^rn  "''*'  '^"  °°'  •'»i«t  the 

h.venoapplicatio„'to  It  J^:;  P"°;'Pf    ''-ever,  of  course 
interest  in  which  passes  bvT/  "*«''^"^'«  '".struments.  the  W,/ 

^tm.  Tu  ''^'^^^^i^l '"''''''  ''^  ^'"^' 

by  the  t;m?o1  ^ptjhr''b^:m'r«'/r^P°°  P"P*^'^  ^^'^<^^'  =-«*- 
WM  a  breach  of  trust  ,o  Cl^t^''T'  *^f  "«^  '^'  ^""'^^tion 

«)  Sobtrlt  V.  Croft.  24  Be»v  221 .   n.  ..  ^^ 

(0  Caw  V.  Cat*,  Ifi  CT^  DmT^n  ^z"*"  ''•  ^-e-tfc'fcm,  L.  R.  g  Ch   IV. 

(»)^Sr  '   V  "•.  '  *^1-  "»•  ■*•  t.  L.  R.  4  Ch.  at  p.  143  ;  Thorpt 
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Paragraphs  fund  to  trustees,  who  were  to  hold  it  as  a  charge  upon  the 
1186  118"  and  afterwards  released  the  fund  without  the  concurrenci 
trustees,  and  then  (having  with  another  become  trustee  i 
the  estates  themselves)  mortgaged  ihem,  first  in  fee,  and  i 
a  judgment  creditor,  who,  in  consideration  of  the  mortgage, 
ledged  satisfaction  on  her  judgment :  it  was  held,  that  tl 
had  priority  over  the  trustees  of  the  fund.  The  right  to  I 
was  to  be  made  out,  it  was  said,  through  A.  He  had 
it,  and  with  his  co-trustee  had  contracted  to  give  the  ji 
creditor  the  benefit  of  a  charge,  instead  of  her  judgmei 
which  she  entered  up  satisfaction  on  the  faith  of  the  conti 
of  the  estate  supposed  to  be  vested  in  A.  and  his  co-truste 
though  the  release  executed  by  A.  was  fraudulent  as  agi 
trustees,  yet  while  it  remained  in  force  A.  could  not  for  < 
up  a  title  prior  to  a  bona  fide  claimant  on  the  equity  of  red 
of  the  estate,  which  was  set  free  by  that  very  release.  It  ti 
first  necessary  to  establish  an  equity  to  set  aside  the  release 
It  is  conceived  that  in  this  case  the  trustees  might  have  p 
their  priority,  by  putting  notice  of  their  settlement  upon 
deeds.  It  is  true,  that  as  they  were  probably  in  the  banc 
first  mortgagee,  the  second  mortgagee  might  even  then  ha' 
to  get  notice  of  it ;  but  unless  the  case  were  affected  by  so 
neglect  or  want  of  equity,  the  decision  seems  hardly  consist 
the  principles  commonly  applied.  It  is  difficult  to  see  in 
that  A.  had  released  the  fund,  a  reason  for  giving  priorit 
subsequent  mortgagee.  It  no  doubt  induced  her  to  give 
judgment,  but  the  trustees  were  not  therefore  the  less  i 
were  equally  defrauded,  and  were  earlier  in  time. 

1187.  If  a  vendor  or  mortgagee  allows  the  purchase  or  r 
money  or  part  of  it  to  remain  unpaid,  but  nevertheless 
and  delivers  the  conveyance  wit    a  receipt  indorsed,  eithe: 
avowed  purpose  of  enabling  a  security  to  be  made  to 
if  owner  of      incumbrancer,  or  under  circumstances  which  enable  anotl 
rp^inf^^*    fi^  ^^^  without  notice,  to  acquire  a  security,  the  holde 
latter  security,  though  it  be  but  equitable,  will  have 
whether  the  mortgage  be  made  for  money  then  advanced 
debt  already  due  (6) :   and  even,  it  has  been  held,  where 
veyance  was  executed  on  the  promise  of  one  only  of  seve 
mortgagees,  who  thereby  obtained  a  security,  that  the  vend( 
first  be  paid  out  of  the  purchase-money  (c).    But  a  conve 
release  so  obtained  cannot  be  used  in  favour  of  one  who 
complied  with  the  agreement  on  the  faith  of  which  it  was  i 
of  any  other  person  having  no  better  equity  than  he  (d). 

{b)  Rice  V.  Bice,  2  Drew.  73;  Hunter  v.  WaUera,  L.  R.  11  Eq.  292. 

(c)  Smith  V.  Evans,  28  Beav.  59. 

{d)  ilaichell  v.  Cremorne,  LI.  &  (i.  t.  Pluukull,  230. 


Equitable 
lien  lost  as 
against 
subsequent 
equitable 


receipt. 
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the  charges,  which  th ' ownt  of    hf  ;h^^^^^^^^^^^^^         'T'''  ^"^  ''''~"'' 

6ona  /rfe  agreement  for  a  mor^:a  o  se  uT  th     T"^  "T  ^ 

guilty  of  no  fraud  and  bein.  pri^r  in  t.W  '        ' '  ^'^'°«  ^^«» 

subsequent  equitable  moitga^e^e  M       iT'lZ"''  P?"f^  *°  « 

where  the  receipt  has  been  for"'ed     For  ^K  "  *^"  *^"  ^*^ 

of  the  creation  of  an  eou.tv  £    \      V'^"'"  *  ?""''"  ''^•^  °°tice 

discharged,  and  this  is      'even  :Lrhe  I^"  ^'^J  '*, ''  ^^P^^'^ 

The  protection  afforded  by  the  latter  in  fL!T''  ^'J'^"'  *'*'***• 

without  notice  of  the  creatim  of  nr  or  f    v  ^  ^  '•?"'^'''  *"  P^^''"^ 

who  having  had  such  nTt  e  ai    "  ^»^        '''''      ""'  '"  ^'''°"' 

helief  that^they  ha;\rerdis:t;:edT/;^^^^^^^^    ''"*  '^^^^^^^ 

and  receive  the  mon^.^  ^7,1!^'  ^^    ^  ^""^  ^''•^^"*^  «  transfer,  ^olicitorn  of 
auu  receive  tne  money,  but  all  the  transferors  do  nnf  »vn„,  *    ^u    intended 

client  will  be  the  loser  thonah  hff  '  T    misapply  it  his 

mortgagor  as  if  th:T;nSadnLTcrm^^^^^^^^^^^     '^  ^^« 

be  made  for  an  intended  purchaser,  but  did  not  give  him  the  deed 

2rf  de^tJr"'  T'''  *'^  '^""^'*«^  -^  enabled  to  s  ,1     e 
estate  under  the  original  mortgage,  without  notice  of  the  transfer 

and  to  receive  and  misapply  the  purchase-money  :  it  was  heH?/)' 

tha   heVad      r  .f'"^  V°*  ""'  P^^^P^"^^  «  ^*  could  be  showi 
that  he  had  not  authorized  and  had  no  notice  of  the  pavment  of 

the  purchase-money  to  the  solicitor,  to  ascertain  which  'aTissue 

was  directed.    And  his  keeping  back  the  deed  of  tramfer  was 

reated  as  a  n.,tural  precaution  on  the  part  of  the  transferee  and 

not  as  the  result  of  any  fraudulent  motive 

1189 


On  the  other  hand,  an  equitable  mortgagee,  who  by  his  Mortgagee 
pa  gross  negligence,  or  by  omitting  to  emplo^  I  proper  aLn    '^^^X 

^  much^ff^d"  Tf  ^  ^^^^^  *°  ''^-^  ^  W  wTbeo-teud 
IL    K  V,  1  ^'  '^  ^^  ""'^  *^^  ^'=*"^'  <=oiitriver  thou-^h  he  *«•''«-'"■ 

himself  be  morally  innocent  of  it;  and  as  above  stated  (1122)  Si!:) 
he  same  rule  appears  to   be  applicable   to   legal   morljag eS,'       "^ 
although  the  cases  seem  to  be  somewhat  conflicting.     Thus  where 
Uit  fet  mortgagee  was  induced  by  his  solicitor  to  assign  to  another 
without  consideration  a  prior  mortgage,  which  had  been  executed 


'■'■  ^'''•^■'''f  T.  Cordky,  1  Bto.  C.  353. 
(?)  Griffin  V.  Clou-e^  10  Beav.  61. 


(/)  Jared  v.  ClemtnU,  [1903]  I  Ch.  428. 
(h)  Stevens  y.  Stevens,  2  ColL  C.  C.  20. 
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but  not  acted  on  {i),  the  deed  in  this  case  being  valid  on  the 
it,  and  no  proceedings  having  been  taken  to  set  it  aside,  was  beic 

And  so  where  a  person  executed  a  legal  mortgage  to  his  s( 
under  the  erroneous  impression  that  it  was  merely  an  autho 
raise  money,  his  equitable  claims  were  postponed  to  those 
equitable  mortgagee,  with  whom  the  solicitor  pledged  the  dee 
A  similar  decision  was  given  where  a  first  equitable  mortga 
shares,  omitted  to  register  a  transfer  of  them  for  a  year  or 
And  where  a  mortgagee  of  book  debts  obtained  an  order  app< 
a  receiver,  and  restraining  the  mortgagor  from  getting  th< 
but  took  no  further  steps  (by  giving  notice  to  the  debtors)  to  j 
his  security,  he  was  postponed  to  a  subsequent  equitable  i 
brancer  who  had  shown  more  diligence  (m). 

And,  if  anything  peculiar  in  the  deed  would  have  put 
interested  professional  man  on  inquiry,  a  mortgagee  cannot 
the  defence  that  he  had  no  professional  adviser,  or  that  c 
the   ordinary  course  he  employed    one    who  was  interest 
concealing  the  fraud  (n). 

1190.  As  will  be  seen,  infra  (1226)  in  the  case  of  personal  f 
and  particularly  in  that  of  choses  in  action  (including  a  moi 
of  the  proceeds  of  the  sale  of  land  directed  to  be  sold  (1232 
equitable  mortgagee  must  give  notice  of  his  charge  to  the  perso 
has  the  legal  estate  or  possession,  in  order  to  preserve  his  pi 
over  subsequent  incumbrancers.  This  rule  does  not,  however, 
to  the  case  of  equitable  mortgages  of  land,  and  the  mere  om 
of  a  second  mortgagee  to  give  noticf^  of  his  charge  to  the  first 
mortgagee,  will  not  of  itself  be  negligence  suflScient  to  postpon 
to  a  third  or  subsequent  incumbrancer  without  notice  (o)  (1; 
And  the  same  exception  applies  to  a  submortgage  of  land,  alth 
qua  the  original  debt,  it  is  a  mortgage  of  a  chose  in  action  (p 

1191.  In  order  to  affect  a  mortgagee  with  the  consequent 
the  fraudulent  act  of  his  agent,  it  must  be  shown  that  at  the  f 
at  which  the  act  was  done,  the  relation  of  solicitor  and  client 
sisted ;  it  not  being  sufficient  that  it  subsisted  at  a  former  p( 
Hence,  a  mortgagee  will  not  be  postponed  to  a  subsequent  purcl 
by  reason  that  the  solicitor  whom  he  employed  about  the  mort 
and  who  also  acted  in  the  transaction  for  the  mortgagor,  asi 
the  latter  in  making  the  sale  without  notice  of  the  mort<Ta<Te ; 

(f)  Hiorns  v.  Holtom,  16  Beav.  259  ;  Roddy  v.  WilUama,  3  Jo.  &  Lat.  1. 
Hunter  v.  WaUers,  L.  R.  11  Eq.  292.  (k)  French  v.  Hope,  56  L.  J.  CI 

(0  KeUy  V.  Munsler  Bank,  29  L.  R.  Ir.  19 ;  and  see  also  Marshall  v.  Ni 
Provincial  Bank,  61  L.  J.  Ch.  465 ;  and  National  Provincial  Bank  of  Engl 
Jackson,  33  Ch.  D.  1.  (m)  Wigram  v.  Buckley,  [1894]  3  CI 

(n)  Kennedy  v.  Qreen,  3  Myl.  &  K.  699 ;  Marjoribanks  v.  Uovenden.  Dr 
Berwick  <fc  Co.  v.  Price,  [1905]  1  Ch.  632. 

(o)  See  Union  Bank  of  London  v.  Kent,  39  Ch.  D.  238 :  and  Taylor  v  L 
and  County  Banking  Co.,  [19011  2  Ch.  231. 

(p)  Hopkins  V.  Hemswokh,  [1898]  2  Ch.  347 ;  and  see  also  Se  Richards.  H 
V.  Richards,  45  Ch.  D.  589. 


i^^^tai^. 


cwmm^m 


ersonal  estate, 


the  relation  of  solicitor  and  client  ;«  n.* 

interest  on  the  mortgage  thrS  the  Jf  711  ^^'  P"-^'°^«°*  «f   ^'--^M* 
making  such  payments  the  sSor  In      n'       '^'  '°"*''^«^-    ^^  ^^^l-Zigg 
the  mortgagor  (y)  (1510)  ^      ^^  ^  ''"*'  *'  *^«  «g«°t  of 

It  will  be  no  argument  in  favour  of  a  sernnrl  n,    . 
m  such  cases  as  these  to  displace  the  nr..  .      ^^^-^S^^'  "eeking  Fact  th.t 
former  mortgage  was  an  imp^op  rtve'^^^^^^^^^  'j  ^  ^*'  '^^'  '^'  r& 
consequently  a  breach  of  trust  fr)       ^'"'°*  °^  ^^^t  money,  and  of  trust  d^ 

1109    TU^,.^  .  not  affect  it« 

liva.  Ihere    are  also  many  cases  wh\r.h     ii    .  P"°'"^- 

recognized  both  at  law  and  in  eouitvfl.  ft         '^'^*'  *^«  rule  Postponc- 
or  conduct.«.7M,  causes  anothe?to'£.;^^^^^^^^^^         ^^  ^^^  S^^ 
state  of  thmgs,  so  as  to  alter  his  own  noii'n   H     T""  ^  '"*'*''^ 
aver  against  him  the  existence  otadfTl'  .     -°™'''  ^^'^"^ 
Hence,  where  it  can  be  shown  that  £"^fT''  '^  *^'"«^  W' 
neglect  of  a  prior  incumbrancer,  of  hLa'^t  S'  '''"f  "  ^°^^ 
has  been  induced  to  lend  money  on  th"  «      ^  ^'  '"'''^^''  P'^««« 
incumbrancer  will  be  postp3     Zr  K      "  '''^^''  *^«  P^^' 
incumbrancerwheninformJthat'    1    '^"'''^^^^«  *^«  P"o^ 
plation  (t.),  denied  or  wasXt  1  tnT       '''?'-'  ^^^  ''^  ''^^^^- 
or  where  ihe  prior  n^ortjagee  ad"     ^         t ^'"  ""  *^^  ^^*^*«  '' 
to  complete  the   loan,  "a^d  SZf  ^tT^Cl'^r^T'' 
covenant  that  the  estate  was  free  frnn.!     the  deed  with  a 

priormortgageeen^roLedT'  /r-     1  '''=  "'''^"^'^  *^« 

held,  thatVe^mfrS/^^  t^^^^^^^^^^^  Anditwaseven 

but  the  principle  of  this  decision  was  .fr"' 7  "'''''^ '*  ^^^  = 
because  a  witness  in  practi^  norp^vf  to'tf  '^'""^^'^  ^'^' 
deed.     And  the  same   was  hold    u  J        "  '  '°"^"'^*^  «f  « 

present  during  a  treTt^  fo   set  len/S  th^e  '"^r '"""^^'  ^-^' 

fraudulentlyconcealedWsmortiaTetom^ 

and  agreed  with  the  settlor  to  IrSVl  P'''°"  *"  ^^  benefited, 

so  where  a  person  entittd  to  ctf  ^'' ^"^^^^  And 

was  also  the  devLen    rust    ot?^"^'''  '"  ''*'*'  "^  "^^^^  «h« 
t.stande.eeutri..4t^;r^--;^-.^^^ 

Af  S.  L  f.Z','°"-"'  ^-  ^-'^'  '«  ^--  ff.  affiled  («,6  „...  ^^,,,  , 

(«)  Cannock  v.  Jaunceu,  27  L   J    f-h    >;7      /-. 
aarby.  23  Beav.  508;   Ibbottaon' y.' Ehod.ro  ^l'""".'!'fnera  of  Public  Works  y. 

(f)  Draper  v.  Borlace    2  Wm    Qfn         i 
^e^'fcuW/v.  R«feo„,2rCh  D  6&^  ^'°'  ""^  ^^'^  ^'•°«-"  V.  Thorpe,  supra      and 

M  ?/^'*.7-  ^"1  "f  Bedford,  cited  I  Bro.  C  C  357 

iy)  Mocatla  v.  Murgatroud,  1  P   Wm,  >loo     n     .V 
be  presumed  that  eve^  witn;^    that  couid  Ste  o^^^^^™'"''"  "•*'"**  ''  '""IJ 
"^f.•^«=^°f  the  deed  or  instrument  whlh™ha--^^-r'.T"'''"'^  *-^**'  the 
S"Ppurt  with  hui  evidence."  '         '"°  ""catcd  it,  und'-rtook  to 

"*•  (°)  £err»*/br(i  v.  J/,7«Yzrrf,  2  Atk.  49. 
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ir 


Amount  of 
negligence 
required  to 
postpone. 


Paragrnph*   toher  own  charges  (6).    But  a  mortgagee  need  not  go  out  of  h 
"^*    ^^^*  to  give  notice  of  his  security  upon  hearing  that  the  mortga 
dealing  with  the  estate  (c). 

The  same  equity  was  applied  (d)  against  the  representative 
mortgagor,  to  make  good  his  assertion  to  a  purchaser  of  the  i 
that  part  of  the  mortgage  debt  had,  by  agreement  with  the 
gagee,  been  transferred  to  other  property,  in  exoneration  o 
agreed  to  be  sold.  The  mortgagee  having  repudiated  the  { 
agreement,  and  having  obtained  payment  of  the  whole  debt 
the  purchaser,  the  latter  was  allowed  to  come  upon  the  pr 
alleged  to  have  been  substituted,  for  the  difEerence.  But 
the  loan  has  been  made  on  the  faith  of  a  false  representatioi 
stranger,  the  stranger  cannot  be  compelled  to  make  good  th 
where  no  fraud  was  intended  (e). 

1193.  But  th<?  person  who  has  stood  by,  or  allowed  the 
quent  security,  must  have  been  aware  of  his  own  rights ;  fo 
his  personal  misconduct  which  binds  him,  and  this  does  not  e 
he  be  ignorant  of  his  rights  (/).  On  the  other  hand,  a  diet 
Kay,  J.,  in  Taylor  v,  Russell  (g),  that  negligence  necessary  to 
pone  a  prior  equitable  incumbrancer,  must  be  so  gross  as  to  i 
him  responsible  for  the  fraud  committed  on  the  second  mort, 
was  questioned  by  Lord  Macnaughten,  on  appeal  to  the  '. 
of  Lords  (h),  and,  with  great  respect,  appears  to  be  errc 
(1200). 

1 194.  It  has  been  said  that  the  argument  of  negligence  a 
negligence,  like  that  of  estoppel  against  estoppel,  sets  the  i 
at  large  (i). 

The  circumstance  that  an  incumbrancer  has  wilfully  obsti 

a  creditor  in  carrying  on  proceedings  upon  the  completion  of 

he  would  have  been  entitled  to  a  charging  order,  has  been  he! 

to  deprive  che  former  of  the  benefit  of  his  securities  {h). 

Creditors  of        1195-  The  case  of  a  bankrupt,  who  is  suffered  by  his  ere 
bankrupt  ,.  -  '■,        .  •in 

who  allowed  to  carry  on  busmess,  and  to  receive  the  profits  without  first  o 

him  to  trade   j^g  jijg  certificate,  falls  within  the  principle,  that  if  a  man  h 

(b)  Strange  v.  Hawker,  4  De  0.  M.  &  G.  180.  And  see  Commissioners  of 
Works  V.  Harhy,  23  Beav.  508. 

(c)  Osborn  v.  Lea,  0  Mod.  96.  (rf)  Atl.-Gen.  v.  Cox,  3  H.  L.  C.  24i 
(e)  Lou-  V.  Bouverie,  [1891]  3  Ch.  32 ;  overruling  Slim  v.  Croucher.  2  G 

(affirmed  1  De  G.  F.  &  J.  518). 

(/  )  Cockell  V.  Tayhr,  15  Beav.  103.  (g)  [1891]  1  Ch.  8. 

{h)  Taylor  v.  Russell,  [1892]  A.  C.  at  p.  262  ;  and  see  also  Natiomd  Pre 
Bank  o/  England  v.  Jackson,  33  Ch.  D.  1 ;  Farrand  v.  Yorkshire  Banking 
Ch.  D.  182  ;  and  per  Stiklixo,  L..I.,  in  Taylor  v.  London  and  County  Banki 
[1901]  2  Ch.  at  p.  260  ;  and  conf.  Re  Castell  and  Brown,  Ltd.,  Roper  v.  T, 
[1898]  1  Ch.  315  ;  Re  Valletort  Sanitary  Steam  Laundry  Co.  Ltd.,  Ward 
Co.,  [1903]  2  Ch.  654. 

((')  Co.  Litt.  352  b,  per  Stuart,  V.-C,  Ware  v.  Lord  Egmont,  IS  Jur.  at  i 
on  app.ii  4  Dc  C.  M.  &  0.  460.  See  Wiout  v.  Dawta,  2o  Beav.  30a ;  WW 
V.  Tate,  L.  R.  4  Ch.  288. 

(i)  Shaw  V.  Neale,  20  Beav.  157,  on  appeal  0  H.  L.  C.  581. 


Negligence 
on  both  sides, 


:s.     [part  V, 

out  of  his  way 
mortgagor  is 

icntativcs  of  a 
:  of  the  estate, 
vith  the  mort- 
ration  of  that 
ed  the  alleged 
lole  debt  from 
I  the  property 
!.  But  where 
sentation  by  a 
good  the  loss, 

?ed  the  subse- 
jhts  ;  for  it  is 
)es  not  exist  if 
1,  a  dictum  of 
ssary  to  post- 
is  as  to  render 
ad  mortgagee, 
o  the  House 
be  erroneous 


cur.  ,v.J  ,„„,,  ,,,,  ,.„,„„,,,^.  ^^^.  ^,^^^^  ^_^ 
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postponed;    and  the  formerTrtuton  Iml  "'""'>''  '''  ■^'-"  '-   "-"^"^'^ 
who  are  subsequent  to  the  bankrun  cW/       f  P^^^P^ned  to  those  1196-1198 
that  the  bankrupt  i«  so  carrvln  "^n  V  ^    ^^"''  T'''  "*'  ^'^^  ^'''^^^  -P-tP"ned 
the  fo.     ,r  creditors   if  .,**•'""  ""  business  will  be  imputed  to  '"  ""^^ 

»-  of  .he™,  .id^t     ;  ni*"  ^  ^°"^™P.'  ^avc'^roff '-"•"'- 
bankruptcy  (,„).  ""*•"  P""'  »'''»  ^n  as»isnoe  under  the 

"®"  ^°  'f  the  vendor  of 
bought  with  trust  money,  leave^parfr/K*'*''-""  ""'''"  ''^"*  '^  ^«'^  ^omlor 
control  of  one  of  the  trustees  withoL   K      ^""'^  ""'^"'  ^''^  ''''^"'"te  ""°»-«  ""« 
or  of  the  cestuis  que  trust,  )^,  ,^21  f  '^""^""\"^«  "^  the  others,  ^^S, 
or  the  c.*^«e.  que  trust,  cla  m  a  lien  on  H    ''""•'^'  '^'  "*^"  '"-"^tees  ''r^  to 
of  the  purchase-mone^  („)  ''^''^  '''  '^'  ""P-'^^  Part  f^riiir 

1197.  The  directors  or  other  offl 

who  neglect  to  comply  with   the  '"Lll/ff  "t  •'^"'"P^"^^  ^ 
mortgages  and  charges  unnn  ih        '^"*"ment(o)   which   requires ''"Wi"  f"". 

registered,  cansetuplhernViVX^^^      ^'^  ^"'"P«">'  '"  ^^ --  " 
creditors  of  the  company,  ur^TltClT"""''^'"-'^^^^^^ 
incumbrancer  was  thereby  .^S  into  bl"""  ^f  '  -bsequent  at'^.^^'^'' 
was  unincumbered  ;  for  the  securitvkself i       7    ^*  '^'  P^°P«">-  '"""'"""• 
neglect  to  comply  with  the  Act  whirh  n,     T  "     '"*'^'  ^"''^  ^'^^  the 
And  it  would  seem  that  in  anv  even     h      k  ^  T"^'"'  P*^"^'*'««  (^)- 
unregistered  securities  are  n^  „ ff    .  ff''^^^'^''^^  ^^  others,  havh.. 
of  the  company  toXl  T^^^!^^^^'  °^  ^\  ^^^^ 
when  they  have  instructed  the  sic  etarv  nf  S '  ^''  "^'"'''''^ 

the  entry  (r)  ;  nor  the  assi^mee  S  l^'diri  '  ■'"P-""^'  '"  "^'^^ 
to  the  company  (.);  nor  pirtnerf  who  a"  1:7"  "  '  T""''' 
of  them  are  not  officers  of  the  complny  (.7   and  if  ^  "'r  ^" 

to"S^  ^=^n^:^tXtot:.^11?  5^  omitting.,..., 

y  lor  ine  recovex-y  of  the  fund  which  incumbrance: 

f.3  ^"'^*«''   ^'-  aermman,  4  Do  G   M   &  f    -JO-       /r 

630.  ^.  M.  &  G.  39o;     Troughton  v.  G,%y.  Amb. 

»»)  Tucker  v.  flem«,„a»,  .„p,„. 

1)  White  V.  JFatf^eW,  7  Sim.  401. 
(0)  Companies  Act    18fi2   =    At  .    , 

Consolidation  Act,  liw8       '  '•   *^'  "°^'  '''"'^°'''«1  «  «•   100  of  the  Companies 
(?)  Wright  v.  Norton    12  Ann   r„     o-i 

ReOe„,r„i  South  ^mmcan  Co."  1  Ch   D  Mv'     """""'  ^''"*'  ^-  «'  '^  Eq.  o07  ; 
'«)  ^^  «-.«.*  0/  Hackney  X..ZrCo?sup,a 
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Paragraphs   is  the  subject  of  the  security,  and  to  answer  or  notice  comn 

**^^    ^^™tion8  by  the  mortgagor's  agent  informing  him  of  the  necest 

'"  ""d  ^"^      ""'^^  advances,  unless  distinct  notice  be  given,  that  if  no  ad 

ref using  to      be  made  a  new  charge  will  be  created  ;  especially  if  the  suba 

ad*''noei^°**  incumbrancer  have  taken  the  security  without  inquiry  in 

prior  rights  (x).    But  the  first  incumbrancer  will  not  be  i 

the  benefit  of  advances  made  by  the  other,  without  paying  1 

amount  of  his  advances  with  interest  (y). 

Coverture  and     1199-  Coverture  being  no  excuse  for  fraud,  a  wife,  \.ho  i 
no^cxcusT*   ^^'^^'y  enables  her  husband  to  raise  money  on  her  estate, 
fraud.  postponed  to  the  mortgagee  (z).    And  if  a  married  woman, 

senting  herself  to  be  single,  execute  a  mortgage  in  that  cha 
the  court,  as  against  her,  if  she  survive  her  husband,  and  as  i 
her  heir  or  other  person  claiming  only  as  a  volunteer  throuj 
if  she  do  not  survive  her  husband,  will  give  the  mortgagee  a  i 
charge  upon  the  property  upon  which  he  was  induced  by  th( 
to  lend  his  money  (a).  And  so  of  an  infant ;  if  he  be  old  and  c 
enough  to  carry  out  a  fraud,  he  must  make  satisfaction.  Th( 
if  an  infant  remainderman,  being  almost  of  full  age,  be  ac 
persuading  a  person  to  lend  money  on  the  security  of  a  mort; 
fee,  knowing  the  mortgagor  to  be  but  tenant  for  life,  he  sh 
afterwards  claim  as  remainderman  against  the  mortgagee  (6) 
a  security  by  an  infant,  accepted  upon  a  false  declaration  t 
was  of  full  age,  cannot  be  supported  upon  this  principle  agj 
subsequent  mortgage  made  after  he  attained  full  age,  to  a  moi 
without  notice  (c). 

{x)  Myers  v.  United  Quarantu  and  Life  Assurance  Co.,  1  Jur.  (s-.s.)  8! 

(y)  Id. 

(z)  Evans  v.  BiekneU,  6  Ves.  174 ;  Sharpe  v.  Foy,  L.  R.  4  Ch.  35. 

(a)  Vaughan  v.  VandersUgen,  2  Drew.  363,  379  ;  Sharpe  v.  Foy,  L.  R.  4 
Re  Lush's  Trusts,  L.  R.  4  Ck.  591.  And  see  now  the  Married  Women's  ] 
Act,  1882, 88.  2, 6, 12, 10.  But  query  whether  this  will  be  so  where  she  is  re 
from  anticipation ;  see  Stanley  v.  Stanhy,  7  Ch.  D.  689. 

(6)  WalU  V.  Creaswell,  9  Vin.  Abr.  415,  pi.  24.  And  see  Cory  v.  Oei 
Mad.  40 ;  and  Clare  v.  Earl  of  Bedford,  13  Vin.  Abr.  536,  537.  In  the  fl 
cited  the  defendant  is  said  to  havd  been  privy  to  a  further  advance 
came  of  age. 

(c)  Inman  v.  Intnan,  L.  R.  15  Eq.  260.  And  see  the  Infants  Relief  A< 
c  62. 


Relief  Act,  1874, 
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'ECTIOM  HI. 

The   Eireot    upon    Priority    h.„ 

jno^mbranee™  or  p^Sstro-r  ??r^,Sl 

iMed,  fraudulently  handed  to  lZ,nl^i        !l  "'  "  '"'""^  '"  keep  th^.n 

■norUjagu  giving  up  possession  of  title  de.A  '  ■■ 

^^il'^mdoeHncflosepnoriVifTJ 

^lort,agee  does  not  los! ^Z^ ^t^;;^ ^  'Tr"'  "^  '*'«'/-"/ 

uteaj  against 


Paragraph 


•  1200 
1201 
1202 
1203 
1204 

1205 
1206 
1207 
1208 

1209 


of  title  deeds  i«  of  I'eat  fmnnr!'*""''''''  ^ortj^aj^es  the  possession  P        ■ 
alone  be  a  sufficient  test  of  ri^ht  wLre  hT       f  ™"'^' '  ^"^^  ^V  T  '''^' 
he  legal  estate  passes  to  seviTZrl^^^lT'"''' ^^^^^^^^^^ 
eqiuties  between  the  incumbrancer   are  eSnT  ?'  ^'  '''^''''  the  P^-ty."  °' 
(under  aggravated  circumstancesWeLuT     .  ^IJo^JI^'^^^''^'  «nd 
may  lose  his  priority,  if  he  fai     oS^'r    ^^^^2)  mortgagee 
having  obtained,  he  give  up  withonf       T       "'"^"""^  ^""^  («).  or.  if 
the  title  deeds.      For  bv  the  m    .     ^""^  ''^"''''  '^'  Po^^e    ion  of 
which  are  the  evidenLs'of  t  tlH^?^^^^^^^^^^  «'  '^^  ^X 

-  led  to  believe,  that  the  e     te  to  thi  h  ti,     V?'"'^"''"^  ^-^- 
charge  ;  although  at  law  the  right^l'tner  ofTh  f 'If  "  '"^  ^^°™ 
the  deeds  m  trover  from  a  person  whnt      ,      '''"^ '"^^^  ^^''"^^^ 
without  notice  of  a  want  oi  title  i^  7^,        ''"*  '"""^'^  °»  them 
negligence  on  the  part  of    h    ownef  /'^T^  "^^^^^J'^tanding 
,to  fraud  (/).    It  appears  to  haveTe"  nf.       f 'V'  ^"^  ""^^  ^'"""'^t 
'»w  judges  (^),  thaTthe  fact  tlat   he  t'T'  '^?"^'  ^'^  '='^'«'"«n 
possession  of  the  deeds  to  efflt  another?   T'  ^'^  '^^^"  ^'^'^  ^y 
m  courts  of  equitv  to  postp^e  a  pi!  JT      "''  ''""'  ""^'''''^* 
decided  in  equity  befo're  this  docSe  was  S:    ^^  "  ^ ^^  ^^^ 
first  mortgagee  had  trusted  to  the  word  of   he   ^-  T^  '°  ''^''^  '^' 
that  the  deeds  were  in  the  countrrh..,ff  *"'""''  ^^«  ^^^ 
first  mortgagee  did  not  I    e  hT^t^  tf  K  \^^^°  '''"'  *^^ 
been  negligent,  the  court  would  no  deTr/v  *\"""^' ^^''^^^^  he  had 

l^)Hj^  V.  Ernest,  3  De  G  J  1  s"  «     ^  ^^^  "^^'^  '^^  *^«  ^^■ 

(*)  tfearf  V.  £gerton,  3  P.  Wms.  280. 
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ParagTapha  But,  probably,  now  the  dceilM  would  bo  ordered  to  be  hand>;d  ovi 
lilfM—iail  j^„(j^  gj  tjjj,  present  day,  either  direct  fraud,  or  neuli^'onc 
groHs  au  either  to  amount  to  evidence  of  fraud,  or  to  i 
it  inequitable  for  the  prior  legal  incumbrancer  to  rely  or 
legal  eHtate(;'),  muHt  be  proved  against  a  piior  legal  mortg 
by  him  who  seeks  to  disturb  his  priority  (/t)  (1122).  In  T 
V.  Rtusell(l)  Kay,  J.,  seem  to  have  thought  that  the 
amount  of  negligence  was  required  to  postpone  a  prior  equit 
as  that  required  to  postpone  a  prior  legal  mortgagee  (687, 11 
But  this  view  was  questioned  on  appeal  to  the  House  of  Lord." 
and  appears  to  be  scarcely  consistent  with  subsequent  casei 
except  perhaps  Walker  v.  Linom  (;').  However,  where 
relation  between  the  equitable  incumbrancer  and  the  perst 
possession  of  the  title  deeds  is  not  merely  that  of  mortgagee 
mortgagor,  but  is  of  a  fiduciary  nature — as  for  example  thi 
cestui  que  (rust  and  trustee,  or  client  and  solicitor — there  is  a  j 
body  of  authority  to  ehow  that  the  equitable  incumbranc< 
not  to  be  deprived  of  his  priority  by  reason  of  the  improper 
of  the  person  entrusted  with  the  deeds,  so  long,  at  all  events 
the  incumbrancer  has  no  ground  to  suppose  that  there  has  been 
want  of  good  faith  on  the  part  of  the  custodian  of  the  deeds  (o 
1201.  But  although  a  prior  legal  mortgagee  will  not  be 
prived  of  his  priority  unless  his  negligence  be  gross,  the  s 
rule  does  not  apply  where  a  subsequent  legal  mortgage 
attempting  to  deprive  a  prior  equitable  mortgagee  of 
priority.  For  if  it  be  shown  that  he  has  not  inquired  for 
deeds  (p),  or  at  all  investigated  the  title  {q),  such  gross  neglig 
is  held  to  render  it  unjust  to  deprive  the  prior  mortgagee  of 
security ;  and  of  course  this  view  is  (r)  strengthened,  if  the  1 
mortgagee  be  aware  that  persons  in  the  situation  of  the  mortg 
are  accustomed  to  raise  money  on  deposit  of  their  title  deeds, 
the  case  of  a  mortgage  of  copyholds  («),  the  surrenderee  not  ha 

{»■)  Manners  V.  Mew,  29  Ch.  D.  725.    Be  Ingham,  Jones  v.  Inqham.  [18931 
at  p.  361. 

(j)  Walker  v.  Linom,  [1907]  2  Ch.  104,  where  the  authorities  on  this  ^ 
question  were  elaborately  reviewed  by  Parker,  J. 

(k)  Evans  v.  Bicknell,  6  Ves.  174  ;  Heivitt  v.  Loosemore,  9  Hare,  449  ;  Bail 
Termor,  9  Price,  262  ;  Batdiffe  v.  Barnard,  L.  R.  0  Ch.  652  ;  Northern  Cou 
etc..  Insurance  Co.  v.  Whipp,  26  Ch.  D.  482  ;  Be  Greer,  [19071  1  I.  R-  57.  Wh 
this  is  so  in  the  case  of  equitable  mortgi»<roea,  qucere  see  (587)  supra. 

(/)  [1891]  1  Ch.  8 ;  and  Parker,  J.,  in  Walker  v.  Linom,  supra,  seems  to  fa 
this  vifew.  (,n)  [1892]  A.  C.  at  p.  262. 

(n)  Be  Castell  and  Bromi,  Ltd.,  Boperv.  The  Co.,  [1898]  1  fh.  313  ;  Be  Val 
Sanitary  Steam  Laundry  Co.,  Ltd.,  Ward  v.  The  Co.,  [1903]  2  Ch.  654,  in  boi 
which  debenture  holders  who  had  left  deeds  in  the  Company's  custody  were  ; 
poned  to  subsequent  mortgagees  by  deposit.     But  conf.  Walker  v.  Linom,  sup 

(a)  Per  Stiblinq,  L.J.,  Taylor  v.  London  and  County  Banking  Co.,  [1901]  i 
at  p.  261 ;  and  see  Oliver  v.  Hinton,  [1899]  2  Ch.  264,  and  Walker  v.  Linom,  tu 

(p)  Hewitt  V.  Loosemore,  supra  ;  see  Wiseman  v.  Westland,  1  Y.  &  J.  1 
Maxfiild  V.  Burton,  L.  R.  IT  E4.  15  ;  and  ot-e  QaraUam  v.  Skipper,  55  L  J.  Ch. 

(q)  Worthington  v.  Morgan,  16  Sim.  547 

(r)  Berwick  d;  Co.  v.  Price,  [1903]  1  Ch.  632  ;  Oliver  v.  Hinton,  [1899]  2  Ch. 

(«)  Whitbread  v.  Jordan,  1  Y.  &  Coll.  Ex.  303. 
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-J      •^'''''^^^'»"»NmOK,TVOK.,.ssK.,srOXort,KKDs 
'nquirpdforthodmlswh.VF  "»^  »^-KD.s.  gig 

ho  had  ascertained  that  ther,r;rrr„o  i''"'''  T""  ''"^''^""'d.  thr„„h  Z-,.,^..,*, 
r"Jl«.  But  pru.rity  will  „.,t  b.  f  .rf/  J.T ■'T^"''-•^  ""'"rod  ..„  the  1801-l1}08 
«a«ee  or  his  .solicitor,  to  ohtai,.  ,  ,'"  ''"'  "^"^'-'^  "^  »'e  n.ort. 
'n  a  deed  of  remote  date  whi  .  rm  t'  ""  '"•^*"""*'"^  '■"•''•hI 
-ere  no  wilful  „c,|cct  on  th  .','  ^  1  ?'"  '""'  "!  ''"'  ^''''•.  if  there 
•  em«  also  the  a«ent  of  the  nZ^'^V!  ''"?/  ^'";"^'''  '"'^  -li-itor. 
instrument    the    mort.-a-or   c,  .Id    r  '*'"''''>'""'«"•'' "^  M,ch 

from  the  smallnes.  of  th.:?. urZ  '^'    """"•>'('>•     •^'"■-   where 

the  co«t  of  investi,ati.;     7  rZld?"'''''^''^^'-'-^--: 
impombleiu).  ""^  ^""'''  have  „,ad,.  jt  p,aeticttlly 

1202.  Less  douht  will  ,.f 
been  .ui.t,   of  po:lt- l!' il^^r^^t  ^''''•"  J''^  ^^^'^  ^-e  I.a.e 
n;ort«8.e  (that  it  mi,d,t  not  appear  to  hav    ;"'^"*'"^'"«   ^he   Ic.al  '-""• 
of  the  mort.agor'H  bankruptcv  '  and  fa  le^      """"^'  "»»  ^^e  eve 
to  a  present  advance  •  and  if    h  ""'* /*''*"'>■  ''"^■'fmj,',  that  it  related 

of  the  prior  deposit  of"  th  'd m,  m„1"'^""^  '""^^^-«--  l^"-     ^ 
of  that  deposit.  '"'•  '""•'''  ""  '"'P'iry  as  to  the  object 

neglect  of  the  mort^a-ror-as  if  7k    i  !l       ^'"""-^  ^^^^  deceit  or  "'"•'" /l"*^ 
delivered  him  all  the^deV^f  tiTl  '''T  J""'  ^^"^  ''^  ''^  ^^^ - 
making;  a  reasonable  excuse  for  nnf  A  '^'"  ''"'"'•>'  d«  «o  (:),  ""^i^'"' 

been  determined  that  t^ZX:tZ:L:T  '"°'"^"-  '*  ^^ 
or  equitable,  (and  even  thou.rh  41,7;  ,,^^^'^'}''''  «ecunty  be  le^^al 
subsisted  between  him  and  hfbo'ow^^^^^^^  and  client 

person,  who,  by  reason  of  the  JnT  '  "°^  ^  postponed  to  a 
has  been  induced  to  purchase  oHenf  '  ^"""'°"  '^  *^«  deeds, 
property.  Nor  will  he  if  upon  Lat^^  '"""'^  ''"  *^«  ^''^"rity  of  the 
deed  of  the  existence  of  wS  he  h  "  ^T'  '"^"'^^  ^''^P^etin^  a 
is  made  for  its  non-produltiot  and  tl"  ''''  '  """"^^^^  ^^^^^^ 
believes,  that  itdoes  not  Aff».f?i:  ^  mortjja^ree  is  assurr  •  and 

The  question  whaTira    etonabllf '"  "''^'^  ''^  ''^^''^^^     ^ 
"Po-hecireu.staneesoftJ::tr^-tSrSi 

^    frch  V.  £/fe,„e.,  2  Anlt.  427 
^«ni  V.  £lme»,  28  Beav   .i3l      n/  ^-  ''^^I  "•  ••   ^'>f>'>i'>  v.  Croft  "  lu.  r   a    i   , 
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alxive.  wliich  hnvi'  a'lowt'd  oxcum-x  for  thf  vlw'uv^  up  lift'dx. 
ttfteptiny  any  falst  ,tttl»Miionts  whith  th«  Ixtrrower  ch(K).- 
mako  about  thoni.  Iiavo  matlt  it  I'aMKT  for  mortji»goM  to  <h 
Nul»;<«Hjui"nt  leiulorH  than  for  tb*-  latter  to  protect  theniMflv 
ordinary  vi;.'ilatico,  and  do  not  apjx'ar  to  harmonize  witi 
rule  viijilantibuH  nun  dormieutihus  jura  nubirniunt  (b).  In 
recent  caws,  however,  fal«rt  Mtatenient«  aH  to  the  place  or  n 
of  the  custody  of  the  deeds  have  b>'en  hehl  not  to  relievi 
persou  who  accept.^  them  from  notice  cf  the  real  facts,  whf 
inquiry  the  truth  could  have  been  easily  discovered  (r). 

1204.  In  some  cases,  also,  the  mortt;a;:or  himself  may  be  t 
not  entitled  to  the  sole  possession  of  the  deeds,  or  may  be  boui 
retain  tlu-m  in  his  own  custody.  The  first  is  the  caNn  of  tei 
in  common  and  joint  tenants  ;  the  other  may  be  where  the  e 
is  in  trust,— as  where,  althouL'h  the  deeds  were  in  the  hand.- 
cestui  que  trust,  the  estate  was  vested  in  the  trustees,  and  was  su 
to  a  term  for  .securinjj  a  jointure  and  portions  (rf).  Or  the  ca.se 
be  such  that  the  jjossession  of  the  deeds  is  not  legally  incident  t 
estate  of  the  mortjjagee,  as  where  he  is  reversioner  and  the  < 
are  held  by  the  tenant  for  life  (c).  Or  {/)  the  security  may  be  i 
by  trustees  in  part  execution  of  a  trust  to  raise  a  larj;er  sum, 
for  other  purpose.'*  for  which  possession  of  the  deeds  was  absol 
necessary  ;  so  that  without  a  breach  of  trust  they  could  not 
parted  with  them.  In  none  of  these  cases  can  the  legal  mortf 
be  blamed  for  not  obtaining  possession  of  the  deeds. 

1205.  Where  the  deeds  are  forthcoming  to  the  legal  mort^ 
through  the  fraud  of  the  holder  of  them  and  through  the  delay  o 
persons  rightfully  entitled  to  take  possession  of  them,  yet  those  pei 
will  not,  it  has  been  said,  be  postponed  to  even  a  legal  mortgag( 
he,  by  inquiry,  could  have  ascertained  that  they  were  in  wrong  hi 
Therefore  where  assignees  in  bankruptcy  omitted  for  a  long  p< 
to  take  posstssion  of  their  insolvent's  copyhold,  and  caused  no  e 
of  the  assignment  or  copy  of  the  appointment  of  the  assignee  t 
entered  on  the  rolls,  but  out  of  compassion  left  the  insolver 
possession  of  the  property,  and  of  the  copies  of  cou.t  roll,  an 
made  a  conditional  surrender  the  assignees  were  not  postponed 

(6)  See  casea  cited  in  notes  (y)  and  (j)  on  previous  page. 

(c)  Maxfield  v.  Burton,  L.  R.  17  Eq.  15 ;  Spencer  v.  Clarke,  0  Ch.  D.  137 
see  Agra  Bank  v.  Barry,  L.  R.  7  H.  L.  135. 

(d)  1  Fonbl.  Eq.  262,  n. ;  per  Lord  Eldon,  in  Evans  v.  BiekntU,  6  Vea.  at  p 
Farrow  v.  Reea,  4  Beav.  18.  See  Coltam  v.  Eastern  Counties  Rail  Co.,  6  Jur. 
1307.  in  the  last  case  it  was  acid  by  Wood,  V.-C,  to  have  been  held  in  GH 
Cam  not  to  be  laches  for  the  trustees  to  leave  their  deeds  in  the  hands  of  o 
thera. 

(e)  Tourk  v.  Rand,  2  Bro.  C.  C.  649. 
(/)  Harper  v.  Faulder,  4  Mad.  129. 

(9)  Cole  V.  Cohfi.  fi  Har!-,  .'-.17  ;  =pp  also  Ilorloch  v.  Ptiially,  2  Sim.  75: 
conf.  Wadlim/  v.  Oliphant,  1  Q.  B.  D.  145 ;  Exp.  Ford,  Re  Caughey,  1  Ch.  D. 
and  Re  Clark,  Exp.  Beardmore,  [18<t4]  2  Q.  B.  393. 


J.  D.  137  ;   but 


roils  w..r«  direcf.ry  onlv       L    r  T''""'  """  "'''"""^  "»  ♦''•' 

tho  f»ri,.r  incunbrancors"  was  . !  T  '""'"'  "'  '''^'''""  '"  ^«^''""-  "^ 
a«ai„.st  a  jht..,..  whc.  aft..ra'l.Zr;r"'"'  '"  '^^  ^'«"  ^^^tent 
insolvency,  found  tho  insolvent  in         /     '"""'"*""  ■'""''*  ^^""'  "" 

0/  eho  a«.si«noc.s  was  to  load  ^^1  ''.''''''"  ^''« '-'"'"P''-"'" 
towards  the  rest  of  the  world  •  «.r.  i.""''  '  '*  *"'  ^'"""^^  »«*f-''wt 
the  noc...s,sary  entry  on  T rl  I'^dT  •'  "^  '.7  '"'^''^  '"^^  '"-'« 
IK)H«e««i„„  of  the  estate.  It  shtrh  "  ^"  '  '^"^'  "'«  '"""'^'•"^  ^^ 
inquiry  on  tho  part  of  the  mortKaKeelT'''"'''    '"  "'''"'"''*-^  "^  *^«''"f"' 

1206.  The  same  princinlos  nnnk.  ;.. 
«a«e«  ha,s  ha.l,  but  his  aftorwaX  '  •  '"""  '"  ^'''^■''  '^'  '""'^ 
»itlo  deeds.  If,  under  the  druntr'  '  "'''  ''^  '""^•^^^'""  "^  ^'- 
.lia  it  fraudulently,  or  if  ^S^:;^: :;::'' '"'^"^^  ^^^^  '- 
(a.s.  for  mntance,  if  ho  deliver  the  d.  llT  .  ^'  ""'""'^^^  '"  ^-i"^- 
niake  a  limited  .security  whioVk  ""*'''"  *''«  """t^asor  to 

«hall  take  precedenc'cftt^'IT^V' "'^'"''^'^^ 
t..  make  a  second  mort^ale  unon'fh"  f  1"T '"  "*"'"  ''*'  ™i'^*^^l  =  "'■ 
disclose  the  fir«t.  which te  oS  to  do  )  tl.  '''  ^.''" --^««"-  -11 
-ill  be  postponed  not  only  intvo  ff  t'L  t  T'T^  ."^'''''''^''  ^''^ 
who.  by  hi.,  conduct,  ha.s  beerrnlcL^^^r/''''^'-'''^-''^'^"^^^ 
estate,  but  in  favour  of  all  later  .nu  ''^''"'*'  "'""''■'^  «»  the 
Foi^r  in,„irie.s  a.s  t^  lltlt  a"  ^Te'^^^^^^^^^  '^'^  -^'"^' 

of   the  original  security  U)      ind  I  k  "*'-'' '"  '«"«™nce 

up  the  deeds  to  the  orijiii  J^^Z^llnZtrr'""  ''''' 
by  him  to  substitute  others  for  th7,^  t  "P«»  the  faith  of  a  promi.se 
are  restored  to  the  mort~  wh  Y  '''  ^''  '"'""'-^  "  '^'  ^eeds 
notice  of  the  .uhZ^t^^%l  '"''  "'^  *''  ^^'*  "'^'^""^ 

fral"Lt  by  :htlo^^^^^^^^^^^^  ^'^  '""^^^'^^-'^  ^-''^  -^hout 
act  of  a  third  pefson  toJ?  "  .  '  t^'J""'  '"'^^"''^'  ^y  ^^^  -songful 
or  tbrough'XrrsentatTo':  h  ^paT^  f^^^^^^^il^^ 
as  that  he  wanted  the  deeds  to  Pn«Kl  ^v.       1  "^^^tsa^or,- 

he  fa«t  case  was  not  ono  of  nicncc     but  r""'  '°  '*''"''' ''"''"  '^""'Wered  tha 
i«i'ntakenaresor.hv;,^,.=  »i,..Ar'?.xS*^*'.'    l'"'  t""  precautions  whirh  «»,„„i.i  i...  _ 
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OF   THE   PRIORITIES   OF   INCUMBRANCERS.      [lA] 


i^!?^^9nQ  '°**'°'^^  purchaser  (n),  that  he  might  ascertain  the  nature  c 

1807— 1209  covenants,  after  which  it  should  be  returned,— the  legal  i 

gagee's  priority  will  be  saved,  provided  he  be  diligent  in  rega 

possession  of  the  deeds  according  to  the  mortgagor's  represent! 

For  if  he  neglect  to  demand  them,  or  otherwise  acquiesce  in  th 

of  possession,  he  will  be  postponed  as  if  the  deeds  had  been  at 

given  up  improperly  ;  and  this  conclusion  was  strengthened  \ 

the  prior  mortgagee  claimed   by  transfer  from  the  original  i 

gagee,  and,  having  been  his  solicitor  at  the  time  of  the  transa( 

had  given  up  the  deeds  without  his  consent  (o).    The  prior  mortj 

will  not  be  postponed,  where  it  cannot  be  discovered  by  what  n 

the  deeds  came  back  into  the  mortgagor's  possession,  provided 

be  nothing  to  show  that  he  was  enabled  by  the  first  mortgage 

commit  the  fraud  ;  the  mere  possession  of  the  deeds  by  the  r 

gagor  without  evidence  that  he  „'ot  them  through  the  neglei 

fraud  of  the  mortgagee  not  being  enough  to  postpone  the  lattei 

1208.  The  mere  fact  of  an  equitable  mortgagee  leaving  his  <3 
in  the  hands  of  his  solicitor,  whn  fraudulently  pledges  them,  if 
evidence  of  negligence  sufficient  to  postpone  the  mortgage* 
If  it  were  so,  the  mere  creation  of  an  equitable  mortgage  by  dej 
would  expose  the  mortgagor  to  the  risk  of  his  mortgagee  fra 
lently  encumbering  the  property  (1200). 

Question  1209.  The  right  of  a  mortgagee  who  has  obtained  possessic 

^teequent  ^^^  ^^^^^  ^  ^^*^^^  t^em,  although  he  is  postponed  to  anc 
woumbnincer  incumbrancer,  was  formerly  the  subject  of  much  doubt.  Alth< 
the  right  to  hold  the  deeds  properly  follows  the  ownership  oi 
land  (r),  it  was  said  that,  being  chattels,  the  person  in  actual  po 
sion  might  deal  with  them  subject  to  the  rights  of  the  true  ow 
aiid  that  a  court  of  equity  would  not  interfere  with  the  posses 
of  a  person  who  had  obtained  them  for  valuable  considera 
without  uotice  of  a  wrongful  title,  but  would  leave  the  ownei:  U 
remedy  at  law  («). 
However,  since  the  Judicature  Acts  the  Chancery  Divisioi 


Mortgagee 

does  not  lose 

priority  by 

solicitor 

fraudulently 

pledging 

deeds. 


entitled  to 
hold  deeds 
against 
prior  one^ 


IT 


{n)  Martimz  v.  Cooper.  2  Russ.  198 ;  and  see  HaU  v.  West  End,  etc.,  Co.,  I  O 

(o)  Waldron  v.  SUyper,  1  Drew.  193  ;  dist.  Re  Vernon  Ewens  «fc  Co.,  33  Ch.  D 
Dowk  V.  Saunders,  2  H.  &  M.  242. 

v^l  ^^*,'l^-5'"^*''i..^*^'  272;  on  app.  11  Jur.  527;  CaHer  v.  CarU 
?-■  *  J;  "IJ,!  ''"t  see  Pikher  v.  Rawlins,  L.  R.  7  Ch.  259 ;  Hartop  y.  Uuski 
oo  Jj,  1.  773. 

r  ^'^f^rfTJ^'*^""""  t??-  ^^9^-  °-  *^^-     ^""^  "■  ^'^O'*  ""^  (bounty  Ban 
,    k^l^'^T    ^-  **  P-  ^^^  '•   '!'*«>P«*'>e    Union  Railways  and  Canal  Co.  v. 
L,.  K.  7  H.  L.  496  ;  Camtt  v.  Real  and  Personal  Advance  Co.,  42  Ch.  D.  263. 

{r)Soe  Smith  y.  Chichester,  2  Dm.  &  War.  393  ;  Fagg  v.  James,  8  L.  T.  (n.s 
Ueath  V  Creahck,  L.  R.  10  Ch.  22 ;  Newton  v.  Newton,  L.  R.  4  Ch.  142  •  Hu 
Llnu.,,  2  Dc  G.  P.  &  J.  578  ;    WMy  v.  Gray,  L.  R.  20  Eq.  238.  ' 

(s)  Joyce  V.  De  Mohms,  2  .Jo.  &  Lat.  374  ;    Wallivyn  v.  Lee,  9  V03.  24. 


n 


owner  to  his 


the  High  Court,  in  the  exerrisp  nf  ;*=  •    •  v    • 

will  order  the  deed,  u,  CZ'Jt^'^'""'  "'  """'  "  '«"•   ''■™>~^ 

who  h..  been  „„„,,„„,  dep^S  .nit  wTJ^t  '""  ""'  '" 

Section  IV 


txxtnne  now  much  curtailed 

P"ncipleo/comolidaf ion  sound       " 

^'"^'"'^PPli'd  to  securities  not  governed  hnr'  ^  •  ■ 

u-.<Ao«<wrf<cf       ..^"  .'^°""'  '«*'»«^^  0/  equity  of  redemption 
nu>rt9age'a    "  "^  '^^P'^on  of  one  estate  is  sold,  and  of  the  other  is 

^Vo  consolidation  where  achZ^     ^    I  '""^  '""^'^"''"^  •  •         •  • 

entitled  to  the  estZl^^T  '*  '^'^^'^^i  -  «<.«.«.*  p.r.o;„ 

^^^^*<^<^  not  essential  to  consolidation      " 

*'^^"*  *o  consolidate  overrides  rinhi  ^t .      ,    .'  ,      " 

Securities  on  differenT^n^Jf        ^ .       '^  *°  *'  indemnified      . . 

Mortgagor  cantttt^{r^Z' ""'  t'^'^''^'^^^        •  •  .' 

mortgagees  '^'^rUage  of  consolidation  as  against  puisne 
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4..  a  the  own  /:  SaTil  "°  "^''^'Usled  rule  in  e,nity  o..., 
•eparMel,-,  for  diet  not  debt,  """"'S'  1""  »«  ""«  per»n!  ■>"'*. 

debt,  or  lie  ^Z^^^u'^t!  ZZ^T"''  "  r""  'l"  -»«  S,S.a..»». 
long  only  a,  botk  ^curife'e^  t„T  tlTZ^t  T'^'''':'- 
"hall  not  be  redeemed  alone  (x\  S  T''  'T  ^'  °"'  "™"'y 
Wng  an  equitable  righTX  Ir^TlTT  "  """'  "^""P""" 
do  equity  toward,  ,kl  „  !  '^  ™°  "^'"^  "»»'  "I  Ms  part 
not  takins  m'of  K*    "'""S'S'*'  «■«>  «<!«■    Um  entirely  (y)_ 

Ak  of  dlrcylt  r*;  "'  '"*      ■'■"  -f"--  '°  «"« 

uatetbrrutT" 'r  STst'  """"^  °i.""'  '-  "Pf-""- 
principal,  interesu  and  "oa't,,.,     ''  P/T"'*  ""  P»-™"'  »' 

-^  i.  otber  ;™S^S'.tTat;:;TdV^„r:por: 

(')  Jfe  Cooper,  Cooper  \.  Veseu  20  ft,   n  «ii 
3M1,''n*^f"'^-  »''«'a'^:i6cSSln'   i"/!"*^*^- ;!;<*«•.  29  Ch.D.  725. 
(«)  Shuttkworth  V.  iavcofit  1  VV™  9^s     d 
J}   n  .„,j:  ,    £j^^^  ^  ^^.^^  ,^  -i«a  men,  a.,  p.  3 , ;. 

o    S^  1>^°*"  ^-  ^'^y-  2  W.  Bl.  725. 
(o)  See  ifarcon  v.  Bloxam,  U  Ex.  oM 


^^^  OF   THE   PRIORITIES   OF   INCUMBRANCERS.       [PA] 

I21C212  P"?''P''  altogether  different  from  that  upon  which  the  doctri 
acking,  properly  so  called,  is  founded  ;  although  the  circumst 
that  the  union  of  two  or  more  securities  is  common  to  both 
caused  It  sometimes  to  be  treated  as  a  branch  of  that  doctrine 
tackmg,  the  right  is  to  throw  several  debts  (one  or  more  of  v 
are  either  lent  upon  inferior  securities  on  the  same  estate,  o 
mere  specialty  debts),  upon  the  protection  of  the  legal  estate 
dominion  over  which  is  the  very  foundation  of  the  right  (IJ 
iiut  the  right  which  is  now  to  be  considered,  depends  upor 
eqmtable  principle  that  he  who  seeks  the  aid  of  the  court  mui 
equity  himself ;   and  it  enables  a  mortgagee  to  unite,  and  to 
umted,  securities  on  different  estates  -  ntil  payment  of  the  c 
charged  on  both  of  them-to  make  one  estate  liable  for  a 
specifically  charged  on  another.    To  give  a  right  to  tack,  one  , 
only  needs  to  have  been  lent  on  the  credit  of  the  estate  (1146] 
18  sufficient  that  the  other  be  merely  a  lien  upon  it ;  and  where 
doctrine  of  circuity  applies  (1165),  even  that  is  unnecessary, 
the  essence  of  the  other  doctrine  is,  that  there  shaU  be  se^ 
estates,  each  specifically  liable  for  a  particular  debt     To  the 
notice  at  the  time  of  the  advance  is  fatal  (1153) ;  in  the  other 
right  belongs  to  a  mortgagee,  who  has  taken  several  securities  i 
the  same  mortgagor,  and  who,  therefore,  of  necessity,  has  n( 
of  the  first  mortgage,  when  he  takes  the  second. 

1211.  By  means  of  so-called  logical  deductions,  the  orio 
doctrine  of  consolidation  became  so  extended  as  to  cause  an 
tolerable  grievance  to  persons  dealing  with  estates  in  mortg 
and  the  courts  have  of  late  years  been  inclined  to  restrict  its  appl 
tion  as  much  as  possible.  And  as  to  securities  dated  after  Dec 
ber  31st,  1881,  unless  a  contrary  intention  is  expressed  in 
mortgage  deeds,  or  one  of  them,  the  doctrine  has  been  enti 
abolished  by  the  provision  of  the  Conveyancing  Act,  1881  s 
so  that  a  mortgagor  (which  includes  any  person  entitled  to  re'deei 
mortgage  or  charge)  may  redeem  any  one  mortgage,  without  pay 
any  money  due  under  any  separate  mortgage  made  by  him  or  by , 
person  through  whom  he  claims,  on  property  other  than  that  cc 
prised  m  the  mortgage  which  he  seeks  to  redeem.  An  undertak 
by  an  equitable  mortgagee  to  execute  a  legal  mortgage  with  all  s, 
powers  and  provisions  and  in  such  form  as  the  mortgagee  n 

UvedTft)         ''°*  '''*'*^'  *^'  ^^"''  *""  ^^""^  ^^^  ^^^'^^  ''^^^''  ""' 

S&L  J5^"  ^'  P?''?'  ''P""  ^^^^^    consolidation  was  origina 

sound.  ;o»"ded  appears  to  be  perfectly  sound,  inasmuch  as  it  only  secui 

the  repayment  by  the  mortgagor  of  money  which  he  had  borro^^ 

from,  or  for  which  he  was  otherwise  indebted  to  the  mort<m- 

(6)  Whitley  V.  ChaUis.  [1802]  I  Ch.  64;  Farmer  v.  Pill,  [1902]  1  Ch.  954. 
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CONSOLIDATION-   oK   MORTGAGES. 


and  which  he  was  morally  bouml  tn  r. 

considered  that  mort^a^ees  mav  n"  ^'V   ""^  '"  '^'^  ^'^^ent  it  i. 

opportunity  given  theV  :  coTtLrtfe:^  ^'"  ''^^"^"«  "^  ^^e 

1213.  As  to  the  effect  of  the.  "  "'  "'  '''  ^•'*- 

accepted  by  the  courts    uLn  ""'  "^  ^""-''dation,  as  now 

Conveyancing  Act,  X^'eTprrrr  1'^  ^'^'^^  ^^^^  *" 
of  that  Act,  the  mortgagee  ^2,?"'^''^'  ^'""^  '^'  "P^^ation 

action  be  by  a  personX  i  aeXh  l^r^ll'^^^^'  "^^^^^  '^^ 
redeem,  or  in  a  foreclosure  suit?  in  wtich  hi"'  f  '''^  ''^  ^^"^^^  *" 
only  upon  the  same  terms  as  i  Te  wfr!  "f «"'-""'"  ^""  ^'^^^^'^ 
m  bankruptcy,  whether  the  Lt!JJZT\^''' ''^'"^^'^''^  ^  «- 
mortgagee  himself  or  not  (c)  Tu  ff  ^  ^  ''"'*  ^'  ^>-  *^« 
default  in  one  of  the  mort  ies  so  Lf  '""'i^'"  '  ^''  °°*  °^«de 
arisen  upon  it,  the  mortga.eelan^ot  nn  ""  "^-^^  '^  ^°'^^'««"^«  ^^^^ 
to  pay  off  the  other,  obtliraTcla  SnT:  t' *-'^ '""^^^^^^^^^ 
consohdate  (d).  declaration  that  he  is  entitled  to 

Jtst^i/stL::  tr^^^  ^  ^^^«  -'e,  though 

to  different  sets  of  trustees  el' Jif  tlT  "'f"  *^^^  ^"  '"^^^ 
different  mortgagees,  one  of  whom  tat  "'"'*^"°''  ^^  °^^^'«  *<> 
other  of  his  security,  the  seclrittt  "u  '''\^''''  f^om  the 
assignee  had  an  iate'Jest  wS"nSled'^-  ^""''''*  "'''*^''  *^^ 
ment  (- where  he  was  surety  forX  deb  7fn  '^'f  \^"  ^"'«"°- 
no  such  interest  (g).  ^^^*  ^•^))'  ^"^  whether  he  had 

the  fo^il^rSt  tr '^  t  ^-^'^"P^^-  ^^^-  -biect  to 
''-rt^agor  cJnot^;ZZ^ZZ  ^""-"^^^^d;    bit  the 

his  assignee  (h).    The  pUhal  n^^  ^^^^^^     P'^^^^^^^^  '^'  rights  of 
fore  talTes,  sub  ect  on  /tothe  eau  t  e'  TT  ''  ^^'^^P*''^'^  *!»-- 

the  conveyance  to  bim  and  trt,^^^^^^^^^  '''''*''^''  *^'^**'  °^ 
which  are  dependen^upon  uture  f^?  ^^°"^''"'*''^°^^9"^«^«' 
property.  There  is,  ^ZTl^TT''  ^''''°«^  ^'*^  ^^e 
him  where  the  mor  .a^e  ff    h'.  f    '^  consolidation  against 

mortgagor  had  ass;g"n^%t  ^L "H?  r^  T  ^^  '^^'^^  *^« 

was  first  mortaa-ed  nor  wtpl^i'        redemption  of  that  which 

oa^ed,  nor  where  the  securities  have  become  united 

Hare.  87.  affirmed  3  De  G.  ilVG'7oZ2)f'''  '  "'"-'  '''  ''   ^^-^^y  r  Itf'o 
;  ^'"»7/»*  y-  Fletcher.  U  Ch.  D.  699. 

(?)  r7      P  V.  r«^</a/e.  23  Beav.  341. 
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only  after  the  separation  of  the  equities  of  redemption  of  the  s« 
estates  (i).  And  on  the  same  principle  where  (even  before 
a  voluntary  settlor  mortgaged  the  settled  estate  (which  gav 
mortgagee  priority  over  the  settlement  pro  tanto),  the  mort 
could  not  consolidate  the  mortgage  with  another,  inasmuch  a 
equity  of  redemption  was  left  in  the  cestui  que  trust  under  the  s 
ment,  and  never  belonged  to  the  mortgagor  at  all  (k). 

But  where  the  equities  of  redemption  of  two  estates  (separ 

mortgaged)  become  united  in  the  hands  of  a  second  mortgag. 

a  purchaser,  a  subsequent  transferee  of  the  two  separate  first^ 

gages  IS  entitled  to  consolidate  (I)    (even  although  the  trans 

of  the  prior  securities  took  with  notice  of  the  second  mort' 

because  the  second  mortgagee  must  be  considered  to  have  ki 

that  the  securities  might  coalesce.     As  Lord  Davey  put  it  in  Plea 

White  (m),  the  doctrine  of  consolidation  is  applicable  "where  ai 

date  when  redemption  is  sought,  all  the  mortgages  are  udt€ 

one  hand  and  redeemable  by  the  same  person,  or  where,  after  that 

of  things  has  once  existed,  the  equities  of  redemption  have  be< 

separated.    If  the  purchaser  of  two  or  more  equities  of  redemr 

desires  to  prevent  consolidation,  he  has  it  in  his  power  to  reo 

any  one  mortgage  before  consolidation  takes  place  ;   but  if  fo] 

own  convenience  he  delays  doing  so,  he  runs  the  same  risk  as 

assignor  ran,  of  the  mortgages  becoming  united  by  transfer,  in 

hand."    The  union  of  the  mortgages  in  one  hand  is  essential.    1 

tf  one  mortgage  is  vested  in  A.  and  the  other  in  A.  and  B.  on  j 

account  no  consolidation  can  take  place  («). 

There  will  be  no  consolidation  against  subsequent  mortga 
of  the  first  estate,  where  the  security  on  the  second  estate  was 
in  existence  at  the  date  of  their  mortgages,  and  the  mortgage 
the  second  estate  had  notice  of  Lhest  subsequent  mortgages  w 
he  took  his  assignment  of  the  first  aortgago  (o).  And  a  fon 
will  this  be  so  where  a  second  mortgagee  of  two  properties,  A.  and 
consents  to  allow  the  first  mortgagees  of  property  A.  to  mak 
further  advance  in  priority  to  him,  and  those  first  mortga< 
subsequently  endeavour  to  consolidate  their  mortgage  on  A.  v 

r'''/T-,T    ""■   -f?"''"'' ^  App.   Cas.   698;    Hughes  v.   Britannia  Perma 

Ch  De^a.  nlt„^>i.f  V  '^*^'  '■•  »'"%'''■  ?  Y-  *  ^-  ^97  ;  barter  v.  C^man 
LZkuTUvn^^'"^  TTI"  ^i,?""'*.  2  De  G.  &  J.  713  ;  and  Beevc 
LMk,  ij.  K.  4  Eq.  537  ;   overruled  by  Minter  v.  Carr,  supra. 

(k)  lie  Walhampton  Estate,  26  Ch.  D.  391. 

(/)  Vint  V.  Padgett,  1  Giff.  446  (afiSmed  2  De  G.  &  J.  611). 

(m)  [1896]  A.  C.  187.     But  conf.  Minter  v.  Carr,  [18941  3  Ch  498   in  whinh 

K^5  r  rp".°xr^  ^^^-^  ^'^^  Beco„d'iHg4i^foV.tt 

(n)  Siky  v.  Hall,  79  L.  T.  244,  Stirlixo,  J. 
(o)  Baker  v.  Gray,  I  Ch.  D.  491. 
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1216.  The  right  of  the  mort-a.-ee  is  n„t  „ff„  ,   ,   u 
h.s  selhng  one  of  the  estates  under  hi  dowIm  >  ''^'""  «^  «'«'>*  '" 

ment  taken  after  th^  Kn„i       7  P     "  ^'"^  ^  «'  by  an  assi.ni.  '^on'oli'lato 

of  the  m„„s.g„,  „„,  n„.:irbi£;:.''\:'i:-'p'«>'ess.ur' 

preference  by  consolidatinrr  ft  with  an  „    r  '^  *°  »""*  '^ 

debt  (,)) ;  or  by  anv  other  chan^et  th  '  l'' ""*-^'  ^°^  *"°ti^"- 

redemption,  either 'by  descen    Si     17""'"^'^  1  ^'^^  ^^"'^^  "^ 
of  the  estates  (0.  '  "•"^*"«f-"^-  »r  other  devolution 

of  redemption  of  one  of  them  Sn  ?     ?•  '"°'*-«??«'«  "f  the  equity  may?oSlr,li- 

«ntiIpayLntofa,,:hltdi:nt?hr^^^^^^ 

of  such  a  puisne  mort-a-ee  Hp  ..ri       •    ' ,        ^""""^  *^«  «««""tv  '"^^pee  of 

another  coLideration  (5!   The  pu  1"      '''  ^'  '""''^^''^^  f "r  ffiptn 
then  hold  until  he  be  redeemed  Zt       ."\''^''  '^^'>^^  '"^^^  "f  °"' 
what  he  paid  when  he  Adeemed  the  or""     .^"  °""  "''""*>'  ^^  "°""- 
if  he  has  paid  off  the  mortCee  who  fi  T'   """''/"'''  ^^^^    ^"d 
solidate,  out  of  the  DurX^T  .        ''^'™'^  *  ""^t  to  con- 

has  sold,  he  is  conS^ThrSld   ^  .1  ^'^  T*"  ^^^'^^  ^^ 
money  to  the  extent  to  whirrs  ^  ''""^"^  °"*  "^  bis  own 

it-    And  where  thr^  ZTl     I  ""S'Sor  never  made  subject  to  ?"«■»  ■» 

and  then  aZIZ.  a^d  h' ptcL?'  "i'  !T  "«»««' «■>. ---" 
eot  the   IPfrnl  .of  *       •!  purchaser  paid  oft  the  m       at^e  and  ^'^ch  ^va» 

g»t  iega,  estate;   „  wa,  held,  .h.t  he  „,,,ht  eo.         ;„"',SS',:'j, 

(p)  Bird  V.  iren«,  33  C'h.  D.  215. 
ifi^/i, ''i?^^  "■^ ^''^'^  ^-  Seymour,  26  Beav  UH  ■  n.  n 

(r)  Se%  V.  Pomfret,  1  Johns  &  H   llfi  .   z^,..  i-  » 

f.l  «-^«    1/  J  7-      r,  '   CracknaU  v.  ./a)wo«.  M  ch    n    i 

(*)  ^^p.  Sodjim,  Re  Softky,  L.  R.  20  Eq   746 

fv  ^\'.l^'  ?"^  ^'''^«  v.3/„.ii  c.t?2  vi  Jun  3b  ^^J-  ^^"■"^.'  5^'*^''  ^  Ves. 
(N.S.)  C%.  161.  is  contrary  to  the  cun^nt  of  authorities       '""**  '^  '*  ''^''"''  ^  ^-  ="• 

nl'ri.  '■Br:^yTRkll,\!'Tf^  '^i^t  "'■  "^^  ^-^-«  -  Janson, 
not  t' uch  this  point.  '  '  '^-     ^^^  '^P'"^  '"  »  Ci.  D.  189  does 

(*)  Neve  V.  Pennell,  supra. 

S  Siif z„Vn  «?'i  ?  '■  ■'™'  tn:  "T"' '  "■  <^ "' 
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1217-^9  ™°^J«*Sees  of  B  aud  C,  having  also  a  security  on  another 
D  ,  to  pay  him  all  that  he  had  paid  to  the  first  mort.a«ee 
only  a  conveyance  of  B.  and  C,  or  to  be  foreclosed  as  t< 
estates. 

•  ?r.  *l®  ,^«^««™°g  assignee  may  be  prevented  from  acqu 
right  to  hold  both  securities  by  the  mortgagor  if  he  should  , 
the  first  mortgage  himself ;  or  by  the  first  mortgagee  if  he 
part  with  one  of  his  securities  before  he  is  redeemed  ;  for  the 
being  then  no  longer  liable  to  his  debt,  the  puisne  mortgage 
redeems  can  get  no  title  to  it  (6). 

1218.  As  to  the  right  of  th^  assignee  to  hold  both  estates 
.         after  the  mortgage  of  both,  one  of  them  was  sold,  and  the 
^^C.T:t  ™°'tg»g«d,  Lord  Harduicke  seems  to  have  thought  c).  that  h 

tho  other  a  fn«o  fKo  «^„.<.„ui .    .  .  ..    "       »" 

mortgaged. 


Case  where 
equity  of 
redemption 


a  case  the  eqmtable  mortgagee  may  throw  his  debt  upon  tli 

chased  estate   by  redemption  of  the  original  mortgage,  only 

the  sale  is  subsequent  to.  and  not  when  it  precedes,  his  mort 

because,  when  the  sale  comes  first,  the  mortgagor  has  no  ] 

a  right  of  redemption  in  him  as  to  the  estate  sold,  and  can  the 

convey  none  to  the  mortgagee.    But  he  said,  it  would  be  dif 

If  that  estate  had  only  been  mortgaged,  for  then  the  mort 

could  have  passed  his  right  of  redemption.    It  is  not,  hov 

trom  the  mortgagor  that  the  assignee  of  the  equity  of  redem 

acquires  the  right  to  hold  both  estates;    nor  does  the  mort 

in  fact,  upon  making  a  second  mortgage  of  one  estate,  pass  his  e! 

of  redemption  m  the  other ;  aU  that  he  passes,  in  the  other  es 

18  a  possibihty,  enabling  the  puisne  mortgagee  to  get  at  that  e 

through  the  nght  which  the  first  mortgagee  has  over  it-by  red 

mg  him,  and  getting  the  benefit  of  his  securities.    Now  the 

mortgagee  may  clearly  hold  against  the  subsequent  purchas, 

the  equity  of  redemption  ;  for  his  security  is  prior  to  the  sale 

then  the  assignee  steps  into  his  place,  and  derives  his  right  thr. 

hira  (and  he  has  no  other  equity),  it  does  not  appear  why  he 

not  hold  against  a  purchaser  as  wfell  as  against  a  mortgagee  (d) 

It  is  not  clear  that  the  point  was  raised.  »  »     v  /• 

1219.  "\^^^ere  the  whole  estate  was  mortgaged    to  A   in  1 

to  secure  6000Z.,  the  equity  of  redemption  being  as  to  one-thir, 

A.,  and  as  to  two-thirds  in  Y. ;  and  then  in  1831,  X  's  third 

'   -  vX:-     ''^''''^^^  *°  B-  to  ^"^^  12,00OZ. ;   and  in  1833,  Y.'s  two-third 

consolidation.  C.  to  secure  2106/  ;  and  in  1838,  the  mortgages'  to  A.Tnd  C  . 

assigned  to  D. :  the  case  was  treated  as  if  the  securities  to  B  < 

C.  were  charges  upon  different  estates,  and  D.,  the  assignee,  ^ 

not  allowed  to  retain  the  securities  to  A.  and  C.  as  against 

(6)  Ti(Uy  V.  Davif.,,  tupm.     See  marg.  note  from  Sergt.  HiU's  MS. 

\C}    Id, 

{d)  And  see  Beevor  v.  Luck,  L.  R.  4  Eq.  537. 


Undivided 
shares  are 
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separate 
estates  for 
purposes  of 
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mortgagee  of  one-third,  o  all  that/    T^''"'^  ^>'  «'  t''«  second 
wbch  affected  the  whole  Lt  t^;^^  ,"71*'/  "'""^^  «'  ^^^^ 
for  an  account  of  subsequent  intertd?./';/*^'''^^^"^-     Then 
mortgage  to  C.  of  the  two-thi  ^  1833,      V''  '"  '^^P^^*  ^^  ^^e 
tinguish  the  amount  due  on  Zrl   .       "^'^^  *  ^^^-^^tion  to  dis- 
the  same  into  three  parts     and  foT  f'"  °^  ^'^l,  and  to  divide 
of  one-third  of  the  amoum  due  on "heTr  ^-P^^"^^"*  ^y  ^ 
and  by  Y.  of  the  other  two-thirds  tL.*T'''*'°"«^  °»o^tga.e 
on  the  mortgage  to  C.  of  18  3  '  ntSt".'  ''"  °'  ^''^  ^^  d- 
bemg  severally  foreclosed.    In  case  of  r         "^P^^^^'^t.  X.  and  Y. 
was    directed    of  the   amount  7ue  :frP*'«"  ^-^  B-- ««  account 
subsequent  interest  on  what  he  shoulS  n      n'""'^  ^^^^^^'  «"d 

respect  of  C.'s  security  (1833  TJ  T  °^  *^'  '"'^  ^"c  *«  D.  in 
f -Id  pay  B. ;    and 'JZl;^^^^^^^  on  what  11 

default,  foreclosure  of  the^r  spectre,  j '^-^  ^"'  ^•'  «"'^'  '" 
m«^nrf,,.  having  regard  to  theirCe^l'/V'""''"  *'™^  "'"'"'^'^ 
premises.  "''''^  respective  shares  m  the  mortgaged 

In  this  case  B.,  bv  virtue  r^f  fu 
not  to  be  redeemed  in  P  rt^ieSS)' Jat;^'  '  "^'''"^'"^'^  -^'^^ 
who  e  security  of  182i;which  afffc  JaJlT  ^"^  T"  *"  ^^•'^™  ^^« 
nfit  of  redemption  given  to  X  and  V    >'  '   '^^  '  ^"'  ''  *^  *^^ 
their  rights  arose  out  of  mort^a^es  of  k.     7^1  '^'^'''"*'  ^^^*"«« 

;;;^  t^ '"' ''''''''  -'  ^^^^^^^^^^ ''- '''''-' 

samemoV^t-orT/rXtri^S^^^  '^^T^°  "^^^  b>'  «- 
given  by  a  person  for  his  own  debt  t>h  ""^^^''^^^^^'^  «f  «  security 
for  their  joint  debt  (g).  Tnd  a  m^.  '  r^^.  ^^  ^™  ^^^  ^"«tber 
solidated  with  a  prior  Lr^t  brtwf 5'th'  *'"'  "'^"^*  ^^  -- 
the  eqmty  of  redemption  beCed  To  all  ^7.' ^'T ^'  *^°"Sh 
mortgagee  has  no  right  to  ao  behind  />.  ^^''^  ^^^^    ^^^  the 

equitable  interests  for  ^^l^ ^^l^:^:^^^^^^- ^^-> 

(«)  Thorneycroft  v.  Crockeft  !>  W  t   n  <•«„ 

(^)  JJ«  Rmett,  Exp.  WiUiants.  16  Ch.  D.  I17 
W  Sharp  y.  Rickard..  [1909]  1  Ch.  109. 
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mS^&i   x.^""  '"  *  '"'''■*«*K«®  *'*h  several  spct.rities  entitled  to  < 
charge  of  both  debts,  against  a  person  who  happens  to  be  eng 
with  another  in  one  mortgage  only,  though  his  co-mortgag 
have  pledged  another  estate  to  the  same  mortgagee.    As 
the  mortgagee  of  one  estate  takes  a  second  mortgage  thei 
further  security  for  an  advance  to  another  person,  whose 
18  also  mortgaged  to  secure  the  same  debt  {k).    The  estate 
latter  is  here  only  liable  for  the  sum  advanced  to  him  ;    I 
estate  of  the  first  mortgagor  is  liable  for  both  debts.    In  like  n 
if  two  join  in  mortgaging  their  several  estates  to  the  same 
gagee,  to  secure  a  sum  advanced  to  them  both,  or  to  one  o 
only,  and  then  one  mortgages  to  the  same  mortgagee,  for  h 
debt,  property,  part  of  which  was  included  in  the  former 
gage  {I),   he  who  is  not  mixed  up  with  the  last  security  sha 
have  the  onus  of  redeeming  it.    And  so  where  different  in 
m  the  same  estate  are  mortgaged,  and  one  of  the  owners  aftei 
mortgages  his  interest  alone,  (as  where  a  dowress  and  heir- 
mortgaged  the  estate,  which  had  descended  subject  to  a  mor 
and  then  the  heir  mortgaged  again) ;  the  dowress  was  held  ei 
to  her  dower  (m),  subject  only  to  payment  of  the  ancestor's 
gage,  and  of  that  in  which  she  had  herself  joined,  with  the  in 
and  so  much  of  the  costs  of  suit  as  related  to  those  sums, 
which  instances  it  will  be  observed,  that,  though  the  seci 
were  all  in  one  hand,  the  equities  of  :edemption  in  the  estat 
m  different  interests  in  the  same  estate,  were  vested  in  « 
owners. 

1221.  Where  a  tenant  for  life  had  charged  the  estate  ( 
exercise  of  a  power  reserved  to  him,  and  had  mortgaged  the  c 
with  other  property  to  a  second  mortgagee,  it  was  held,  tha 
remainderman  might  redeem  the  latter  without  payin.^  oJ 
whole  debt ;  on  the  ground  that  the  burthen  of  the  whole^red 
tion  would  m  effect  be  an  increase,  by  so  much,  of  the  ch 
making  the  estate  of  no  value  to  those  in  remainder.  But  i1 
mtimated,  that  there  was  a  distinction  between  the  cases  o 
mortgagor  and  of  the  remainderman. 

1222.  It  is  now  settled,  contrary  to  some  former  dida  (o) 
a  mere  equitable  interest  in  the  securities  will  enable  the  mort'< 
to  hold  them  both,  the  right  not  being  founded  upon  any  prin 
connected  with  the  legal  estate.  Where  A.  mortgaged  a  reversio 

(i)  Jones  V.  Smith,  2  Ves.  Jun.  372. 
{k)  Aldworth  v.  Robinson,  2  Beav.  287. 

(/)  Higgins  y-Frankis,  15  L.  J.  Ch.  329 ;   Bowker  v.  Brdl,  I  Sim.  (n.s.)  2( 
(m)  Jonea  v.  Griffith,  2  CoU.  C.  C.  207.  ' 

In)  Lord  Keru,iva«m  v.  Bou^^rir,  10  Beav.  39  (affirmed  7  II.  L.  C.  559' 
(o)  See  Jones  v.  Smith,  2  V.-s.   Jun.  372;    White  v.  Billacre   3  V   *"f' 
Orugeon  v.  Gerrard.  4  Y.  &  C.  Ii9.  attiacre,  J  Y.  &  c. 


No  consolida 
tion  where  a 
charge  is 
mortgaged, 
as  against 
the  persons 
entitled  to 
the  estate 
charged. 


Legal  estate 
not  essential 
to  consolida- 
tion. 


'"''•  "'^  ^•O'^-^OLrDATIOV   OP   MORT^AORV. 


interest  in  equitable  personalty  to  P        ,  "  ^^^ 

also  mortcaBee  under  A     //     .   '^•' *™  secondly  to  C  (whn  w««    „ 

D..  who.  before  compietinR  his    nurohl  '^-l  *"^  *''«"  ""''J  ^ 

declared,  that  until  executfon  „  the  »  '  ^""^  "'^  ^-  =  ""^  A. 
Btand  in  B.'s  place  and  hive  the  ben  rT."'  '"  ^'  ^'  ^^ould 
held  that  C.  might,  neverth  I.ss  ife  ,^" ''''""^>' •  '* -- 
although  the  latter  was  entitled  t".  i  k  ''.  "^'"'"■"^  ^-  «"d  D. 
m  default  of  payment    of    Lo  h  hk  '"'^'  "^  «'''  ««<=»"tv). 

merests  in  the  personalty  were  oH^"  •;"' ^^^^    ""«  «"  *h« 
rule  was  put  into  operation  in  Lour    T"'  •"^"''"'^'^'  ^^^  *»»« 

full  benefit  of  the  security  for  that  i         f""''''  '*'  *"  ^'''^  the  -n-li^Ution 

contract  that  the  suret/s  ri^t  shdl  =  "         ^''^^^ '"  "^  ^P--' '^^^^^^^^ 
fraud  or  misrepresentation  against  thl       '/?"'^ '    '"•  unless  "-ty- 

rights  of  the  mortgagee  f«)     A        7  ''^^  ^^""^  ^^^^ted  the 

wilInotbeinferred;frf;^£mtTerthl;:h''^  '''''''''  ^--' 

otr  -  o^  *^e  debts,  and  ^^^ ::;:^::Ti^^t 

naL^tl^Vr^^^^^^^  -rities  of  different  s..... 

upon  freeholds  and  leaseholds  M     But  th'^r'^^  "  mortgage  , different 
«ale  of  chattels  included  in  a  b  1  of  sale  0/"'"^  r'"^''  "f  «  r^^Uy 
grantee  of  the  bill  of  sale  ^aoT.  '  ^""°'  ^«  held  by  the  ^e  i«.»li-   ^ 

S'ouad  .hat  *e  wtMrl"^:?^^  """'°''  -"  "■»        ' 
the  same  grantor;   the  c-aim  Lwi    ^"  .     °*^''''  Property  from 
with  the  definition  of  a  blCsa'"  "aT'''^  *°  ^'  incoitent 

forth  the  consideration  and  otht^t?        'T'f"^  ^^  '^  -«'"? 
1878  («)  (90).  ""^"^  ""^^^^^  ^n  the  bills  of  Sale  Act" 

against  the^^iCmfrt^aVeTstett' .  T  ,^^'^-'''''*««"    as  Mongagor 
pnor  mortgages  to  different  nl  I  ^*''' °^  ^^'■'^h  there  are  ■'"""o^tf^L 

be  redeemed  Vat^bythT;^-^^^  f^f  «^  -^  P™  may  e"ot:"S 

;   "=*'"•»««  mortgagee,  notwithstanding  "Wiut 

2s 
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1886 

puitnt 
mortgkgeM. 
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the  mortgagor's  objection  {t).  There  ii  no  question  here  of 
either  of  the  prior  mortgagees  a  part  of  his  seonrity  which  i 
deficient,  not  does  it  concern  either  of  them,  whether  the  o< 
redeemed  or  not.  And  if  the  puime  mortgagee  seelt  to  redeei 
prior  to  him  in  one  action  (which  he  may  do  if  they  do  not 
he  may  still  have  a  decree  to  redeem  them  separately ;  f 
mode  of  proceeding  will  not  alter  his  rights  as  between  hi 
the  mortgagor,  or  prevent  him  from  giving  up  his  right  I 
of  the  security  if  he  shall  see  fit,  and  working  out  his  claim  i 
the  rest. 

(0  PMy  V.  WalhtH,  7  Hare,  3A1  («ffinacd  1  De  0.  M.  &  0.  16). 
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CAHADUir   VOISS 

CONSOLIDATION 
Thk  law  of  consolidation  do«.  ««♦      ■ 
two  different  tnottnaBen  un!!^!  "'''.''"*"  ""niediately  upou 
""de  by  the-  -axn^  Zon  7,  ^"^  f  ^"--^  P-Perties  bebg 
««•  are  overdue  a^  the  ^o7  "'"  "''^"  ^'"«  ^^  '""'^^ 
'i-em  without  th    othef  or  T'"  "''  "^  """"  ""^  ^'^ 
close  both  a,  against  the  CI'        ""''"'*''  "^^^    ^  ^o™- 
tion  takes  place     In  other  wn         ""^"^  '^'^  *^«  «°°«°«da. 
elect.ar.d«ponhi,electin.trdoi,  "^'^^^^agee  ha.  a  right  to 
the  mortgage,  are  talentoM     '""?'' ^"'^''''"'^'*^''«»' 
cannot  elec?  so  a^  tTtd:  l^^;  ^^d  ""^  "'^"^ 
P««m  who  ii  not  snbiW  .„  i       ?     '^      wdomrMoii  of  any 

being  redeemed  in  resneot  ««•  .n  u  /•  "  *°^  "»8"t  on 

■eouritio..  i.  not    "r;' l'''°"r"T"«"'^™'°""» 

(6)  (1876),  23  Gr.  631 

S  "SJ  r*^  ^f^  ^'^'^'  29  Gr.  293. 
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Thli  rule  .pplio.  not  only  whew  the  mortgage,  in  nepect 
of  which  con«)Ud.tlon  i.  sought  were  originaUy  m«le  to^e 
mortgagee,  but  alK,  where  they  were  originaUy  m«ie  to  .ev.r.1 
mortgagee,  and  have  afterward,  oome  to  the  wme  hand  by 
tran.fer  (0.  It  may  be  enforced  not  only  againat  the  mort- 
gagor  but  also,  subject  to  the  limitation,  to  be  noticed 
prwently.  against  aU  perwn.  cUiming  title  under  the  mortgagor 
to  all  of  the  mortgaged  properties,  or  to  any  one  of  them,  or  to 
a  part  of  one  or  more  of  them  (/). 

If  the  owner  of  two  properties  mortgage,  both  to  A.,  and 
subaequently  mortgages  one  of  them  *o  B.  and  give,  a  second 
mortgage  on  the  other  to  A.,  the  latter  cannot  consoUdato  so  a. 
toobtam  priority  for  both  his  mortgages  over  B.'s  mortgage (y). 
Where  two  or  more  mortgage,  originally  held  by  ditferent 
perwn.  do  not  become  united  in  title  in  one  penwn  untU  after 
the  equity  of  redemption  in  one  of  them  ha.  been  anigned. 
the  pewon  holding  the  mortgages  i.  not  entitled  to  conwUdate 
a.  against  the  assignee  of  the  equity  of  redemption  (h). 

In  Ontario  the  Itegistiy  Act  (i)  does  not  deal  in  expren 
term,  with  the  right  to  consolidate.  But  the  statute  affect, 
thedoctnne  indirectly;  for  a  mortgagee  may  not  comwlidate 
a.  against  subsequent  mortgagees  or  purchawrs  of  one  of  the 
mortgaged  properties,  unless  they  took  with  notice  of  the  riflht 
to  consolidate  (A). 

Where  a  purchaser  of  the  mortgaged  land,  inquire,  of  the 
mortgagee  before  purchaaing  the  amount  due  on  the  mortgage 
and  acquaint,  him  of  hi.  intending  purchaae.  the  mortgagee 
wUl  have  no  nght  as  againat  .uoh  purchawr  to  consolidate  hi. 
mortgage  with  another  security  on  other  lands;  if  be  neglect, 
to  notify  the  purohawr  of  his  right  the  registration  of  the 
mortgage  on  the  other  lands  is  not  notice  (/). 

(•)  SUverthorn  y.  Gtatebrook  (1899),  30  O.R.  408 

(/)  Sf/man  r.  ScoU  (1863),  10  Gr.  340. 

(<j)  Buekhr  V.  Bomran  (1866),  12  Gr.  457. 

(»)  Fnuer  v.  Nagle  (1888),  16  O.B.  241 

(0  R.  8.  O.  (1897),  c.  136. 

(*)  Broum  t.  Canada  Permanmt  Building  AtioetatioH  (l!nn  U  n,  una 


He  may  prov.  hi.  claim  on  S  1  l"" '°  '^^  *^"^«''-  *>«<«• 
»«deemed  u  to  both(«).  "^^^  '"^  »Ml«t  on  Wng 
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OF  THE   PRIORITIES  OF  INCUMBRANCERS,      [p. 

Ncdice  to  femes  covertea  and  infants  . .  '*' 

Notices  only  effectual  when  fund  is  in  the  ha'nds  of  person  'notified 
Omisston  to  give  notice  immaterial  if  it  could  not  reasonably  be  given 

'''^::j''dfsi^2i!,f'" ""  '"""^'"'' ""''''''  -"^'  '"^-  "-^r 

Legal  title  to  personalty  gives  same  priority  as  in  case  of  land 

da^.ei.*'^  0/  choses  in  action  requires  no  notice  to  be  given  'to 

Right  of  mortgagee  of  ship  to  freight  if  he  takes  possession 

Bute  as  to  possession  of  chattels  does  not  defeat  a  registered  biU  of  'sale    '. '. 
ZteZ'^fJf^daT^T'"  "{^'"^j'y  °^«  ^l^^y  ^^''9cnt  they 


General  rule 
as  to  get'ing 
possessi'  :; 
or  giving 
notice  of 
mortgage  in 
case  of 
personal 
chattels  and 
choses  in 
action. 


1226.  The  validity  or  the  priority  of   a  security  on  pe 

property  (other  than  leaseholds)  (1231-2),  often  dep.    da  up, 

giving  or  withholding,  by  the  owner  of  it,  of  certain  notices 

assignee  (whether  by  way  of  mortgage  or  otherwise),  of  pe 

chattels,  must,  if  he  can,  complete  his  title  by  possession  (63) 

If  possession  cannot  be  had  (as  in  the  case  of  a  chattel,  the  le<'al 

to  which  IS  not  in  the  assignor,  or  which,  from  other  circumltj 

cannot  be  dehvered).  or,  as  in  the  case  of  a  bond  debt,  or  other 

m  action  (a),  is  incapable  of  delivery,  the  assignee  must  give  i 

to  all  who  have  a  legal  control  over  the  disposition  of  the  prop 

by  which  means  he  places  them  under  the  obligation  of  treati 

as  his,  and  protects  future  lenders  who  make  due  inquiry  as 

prior  incumbrances  (6)  (1236).    Before  lending  on  such  secui 

a  proposed  mortgagee  is  bound  to  inquire  if  any  such  notices 

been  already  given  (c).    The  person  interrogated  is  not  hour 

answer  (rf).    If  he  declines  to  do  so  the  proposed  lender  pro. 

at  his  peril  (b).    If,  however,  he  does  answer,  he  must  answer  t 

or  will  otherwise  be  liable  to  indemnify  the  proposed  lende 

unless  the  answer  has  been  obtained  by  concealment  of  a  ma< 

fact  by  the  inquiring  party,  e.g.,  that  he  had  already  applied  tc 

trustees  solicitors  who  were  considering  what  advice  they  sh 

give  (/ ).    If  a  prior  mortgagee  has  omitted  to  give  notice,  thei 

mortgagor  (^r),  who  remains  the  apparent  owner,  or  his  legal  pera 

^"i  ^H  ^f^  *?  ^,  \^^  priority  of  mortgagees  of  a  debt  or  other  chose  in  r 
must  be  determmed  by  the  domicU  of  the  debtor,  and  not  by    hat  of  either" 

mem  co.,  (.IS'JIJ  1  Ch.  6..  i,  aflSrmed  [1892]  1  Ch   219 

AM    lir '■;;■     ^     '^;^-^  ^^2„'  ^^-  ^Vonro,  Buck,  300 ;    Janes  v.  Jo^es   8 
633;    Williams  V.  Thorv,  2  Sim.  257  •  Meux  v   Kr"    i    Ho~.%o       i?      'at  . 
Mont.  110;  Exp.Tennyson,Mont&B1.6l'  ^'  "'    ^'P'  ^'^ 

(c)  Smith  V.  Smith,  2  Cr.  &  M.  231. 

(rf)  Re  Wyatt,  White  v.  FAlis,  ,"^1892]  1  Ch.  188. 

(e)  Low  V.  Bouverie,  [1891]  3  Ch.  82. 

(/ )  Porter  V.  Moore,  [1904]  2  Ch.  367. 

(flr)  Utocks  V.  Dobaon,  5  De  G.  &  Sm.  760. 


'^■i':--i3f!i'f^'"w'-'^ 


CHAP,  v.]    XOTICfi   XECE«<S*pv   ^ 

of  his  business,)  belong  to  his  Ldf  ^         ''  *°  ^''^^  ''^  *h«  «o«rse 
and  disposition  clause'of  thrCnl™''  T^''^  ^'*^''^  ^^e  order 

deliveryofthe  evidence  of  the  debl?i7  ""^'HV^^)-    The  mere 
because  it  will  not  prevent  fr^^'^'^^-^-U-)  is  not  sufficient 

"■ortg.g«.  however,  tte  »«uri  y  *  eoitw        ".  """"S"*""  »"d 
1227.  The  principle  „„  „v  [  '.~°1''="'  ""*<""  notice (fl. 

than  a  pnor  incumbrancer  who  hlvSv       ^"^'  "'-i"^<=«ble  right  .'^hich^^e 
view  would  facilitate  fraud  and  cate  W  ?  ?.  "°'''^-    ^'^^^  °ther  '°'"''«'- 
us«i  every  precaution  before  pti"w"h°t'"  "'°  "^^^^  ^-« 
this  reason  the  rule  does  not  c^ive  to  t£  T\  ^^'''  "^°°^3^  W-    For 
assignor  priority  over  a  prior  asl!.  *^ ^T''  ''^  bankruptcy  of  the 

For  the  trustee  in  banlcCcytrC'?  ^ 

have  been  deceived  by  th'e  aiencf       i^'^  :*^*';*r^  ^^-S- camiot 
■|29fi    n  /  11         .  ^e  notice  (w). 

taereon  obtains   possession  (o),  or  (whl^^  *  P"^^  charge  incu„.b«ncer 

chose  inaction)  mv,^.,  ^^*-       i-  . .    ^^^®re  the  securtv  is  i,nr.„      without 
has  tha  i^    ,  . ''S»ves  notice  of  his  own  char^A  f^  4-^  ^^^  *  notice  may 

ias  the  legal  interest  in,  or  the  control  nv!?.^  *^^  P'"°^  ^to  gain  priorfty 
generally  be  preferred  (whether  T.  *^'  P'°P^%'  ^e  shall  r«'^'''"« 

lumself  or  under  his  peTsonal  i  '™'  "^'^^^  *t«  mortgagor  o":  rg^v^ 
claimant  who  has  not  SnTisS"*'"?^  "^  -  earSr '^  ^'* -1?. 
-  notice  (,).  u^ess  the  holdH T  p  ^Jrtt  ^,7  '''''  °^ 

.,.  _  ^    ,  property,  by  other  means, 

!?Ba„£r/fc"2cf-^3^IChD.,,s. 

wa^^thee«eST?h&et^*;rS^^^^^  »■  '^^' 

P»ny.     (£xp.  £^        "  »""  Act  of  1869,  and  equitable  interp«f!''- "" '^*<"e* '»  a«<'0« 
registered oWner.^£'r,V 7  ^%  "3).     But  not  such  "hl^t  „ l"  '•^uT  "  »  ^°»- 

explained,  and  see^;],;  'c'^'^f '^  *'>''  "basons  for  the  dootrtf      '    "'"''^  '^^   ^«»- 

=*«*.  [1903J  I  ^B   rsff^^:^*  V.  (?r«n.  [1895]  2  Ch   f/s     ffr/^'^'r^^'i  "d 

J      ^  B.  151 ;   and  Rt  Dallas,  [1904]  2  Ch.  385.  '  ■^*^-  ^'"'"'- 
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OF  THE  PRIORITIES   OF  INCUMBRANCERS,      [p./ 

has.  or  if  he  had  made  proper  inquiry  would  have,  acquired  su 
notice  of  the  earlier  claim  (r). 

1229.  There  is  no  distinction  in  this  matter  between  lea 
eqmtable  incumbrancers  ;  an  equitable  sub-mortgagee  by  c 
being  as  much  bound  to  give  notice  as  an  original  mortgai 
assignment  («).  The  assignee  may,  however,  at  any  time  coi 
his  title  by  giving  notice  subject  to  assignments  of  which 
notice  had  been  given  (<).  And  the  burthen  of  showing  the  al 
°  -lOQft^  »«  "Pon  tliose  who  claim  against  the  security  (u). 

1230.  Formal  notice  to  a  trustee  or  other  person  to  whom 
ought  to  be  given,  does  not  give  priority  over  an  earlier  incuml 
of  which  he  may  have  obtained  accidental  notice  (x)  •  bi 
converse  proposition  that  the  incumbrances  are  to  rank  not 
order  of  notices  given  by  them,  but  of  accidental  knowledge  obi 
by  the  trustee,  does  not  hold  good  (y^ 

1231.  The  rule  that  notice  must  be  ^.ven,  does  not  apply 
the  s^unty  consists  of  a  bill  of  excharge,  promissory  note  pa 
to  order,  or  other  ne^'  -tiable  instrument  (z),  whether  indors 
not  by  the  debtor  (a) ;  nor  (by  analogy  to  legal  interests  in  lai 
assignments  of  equitab  •  interests  in  land  or  chattels  real  (6)  1 
For,  as  at  law,  conveyances  of  difPerent  interests  carved  out  ( 
freehold  take  effect  according  to  prioiity  in  time,  (the  latte 
operating  till  the  earlier  have  ceased),  so  equity,  following  the 
treats  conveyances  of  the  equity  of  redemption  as  interests  i 
out  of  the  fee  are  treated  at  law  (c),  and  the  mortgagee  wil 
be  postponed  because  he  has  not  given  notice.  Notice  is  thei 
unnecessary  of  equitable  submortgages  of  real  estate  {d),  of  as 
ments  m  eqmty  of  incomes  payable  out  of  real  estate  as  part  c 
mhentance  (e),  or  of  reversionary  interests  in  real  estates  not  din 
to  be  sold  (although  the  parties  entitled  have,  as  between  thems« 
treated  their  interests  as  personalty)  (/) ;   as  also  of  assignn 

JhJffi.  ^'*''  V^^°"*i  ^-  *  ^  ^-  588-  The  incumbrancer  may  have  an  e 
to  have  the  security  endorsed  by  the  debtor  or  his  assignees  (Id  -and 
Greemng.  13  Ves.  206;  E^p.  M,Lray,  1  Jae.  &  W.T^t  but  he  debtor 
^r^or  TsIhII  ?•"'";;  ^y  the  assignee  of  the  c^deraticn  for  the  note  or  bll 
^i^^or  IS  stdl    ,e  holder  of  the  instilment  itself.    Ben^  v.  Shearman.  [IS 

(6)  1'^'  .ot  ,  Pile,  5  Hare  14  ;  Jonea  v,  Jones,  8  Sim.  633  ;  Wiltshire  v.  Ra 
45  C  B8Q  T7-  ■^°^*''"'  2  K.  &  J.  86  ;  Re  Richard^,  Humh-r  v.  Rich 

jVi  *".  ^?'  fopktnsv.Hemsivorth,  [1898]  2  Ch.  347;  and  see  Taulorv  Lc 
and  County  Banking  Co.,  [1901]  2  Ch.  231  ^  •  »*'  •  »na  see  i  aytor  v.  U 

Id)  ff^t.!"/""^'  ^  ^'"l\^^?, '  ^"^^  ^-  ■^'"^°»  and  County  Banking  Co.,  s: 

(e)  Rochard  v.  Fulton,  I  Jo.  &  Lat.  413 

(f)  Lee  V.  Howktt,  2  Kay  &  J.  531. 


m "  MM .% 


R.  3  Ch.  488. 
!  Stock  Bank  v. 


OHAP.  v.]    .v„„oe  KECB«a«V   ™  p,Rp,„,^„  ,^„„,„^ 
°''°'*'«''<'=  to),  and  annuities  chanred  Hereon  (*l     i.  ■   .u 

»ld.  or  .  portion  to  beSd  oToS  SuS  IT  Ij't'^  '"  "' 

brancer  had  notice,  was  nendin^r^  u  ,^  "'^  ^^^P»^sne  incum- 
after  a  saJe  under  k^de'Tr^She  s^Jt'  't  J^'  ^'.^^^«  ^"'^  -*' 
of  a  judge's  order  charging  t^e  ptduc  'of  tt"  T"'^  '^  '"^'^^ 
supposing  that,  as  a  judgment  crSr  L  . '"  '''"'*'  ^^^'^ 

rights  as  the  purchaser  brnTrf  i  '  ^  ""'^^  ^"^^^^^  *«  the  same 
doubted  (m).  ^  P"'"''"^"  '=''^*^^«'  f«^  value ;  which  was 

tho'I^not'rS/lt^^^^^^^^  -  -^.  that, 

considered  as  being  convIrtedund!r/;  '^'  '''"^*>''  '<^  ^»« 

mortgage,  or  of  a  s«b-mottg,ge,  eitW  of  land  or 
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ig)  Jones  V.  Jones,  8  Sim  633  •  Tn„i^.  „   r     j 
--f^^nion  Bank  of'jJZn  ^ kellt ^k'^A"'"'  """""'  ^«»*''^  ^o-'  '-m. 

(k)  Lee  y.HowkU.2K.&J  Ml-  rlww  /lV''"°'  ^  '^'*«'  ^  Hare.  14. 
371 ;  Se  Hughes.  2  H.  &  M  89  •  Vif^  n*^^"''**''"«»'' «"-.  ^o-  v.  Hiku  I  fiiff 

Real  ftoperty  Limitation  Acts  seems  on^Hn  .VT^"'']*  °"*  °^  ^"-^  within  the 

of  mtention,  as  to  *  he  destination  nf.K  °""^f ««'  and  no  more  express  indication 
thea  to  the  executors  or  adSratoJ.' o'r ?hn  l" °"''^''  ^'""^  »  election  to  pav 
0  the  mortgagor,  they  will  te  held  to^JeLL  ?o  t^  h""""*""  °'  administrat^o,^ 
of  redemption  has  descended,  if  th^ ^^  1  }  ^I''^'  ."P°»  *»'°'n  the  equity 
otherwise  to  the  executors  or  ;dm^Lt;ato«  oMh.'  "^"^J  '^^  mortgagor's  death  ; 

iJut  under  an  absolute  trust  for  sale  ™a  deed  llylj-  ^'^''  ^  Sim.  &  St.  323) 
though  not  sold  till  after  th«  d^^th^f  th-  4     f  P"*^"?  '*'"'  """"^^  Personalt.v. 


How  far 
necessary 
to  notify 


Mortgagees 
of  policiex 
must  notify 
the  office. 
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^^^  '•f   THE   PRIORITIES  OF   INCUMBRAXCERS.      [p. 

lS3-T234P^''°"*'  ''^^^''  ^"^  ^''^^  ""tic-  to  the  original  mortgagor 
*«i«.     T,  fr'^'°™«°*  °f  *!»«  '"ortgagc  debt ;  because  the  debt  is  incic 
^Kt"'*^'  P^°P*^*y  "^^^^  f«™«  ti,e  security,  and  which  cannot  be 
mortg.gor.     "om  the  assignee  without  payment  (p).    But  so  long  as  the  o 

Tll^^fl  ^^'  "•"  "^^''^^  "^  *''''  assignment,  his  payments  on  * 
ot  the  debt  to  his  original  mortgagee,  will  discharge  l.im  (7) 

1234.  By  the  policies  of  Assurance  Act,  1867  (a.  3)  no  j 

ment  made  after  the  passing  of  the  Act  (August  20th,'  1867 

policy  of  life  assurance,  shall  confer  on  the  assignee,  his  exe( 

admimstrators,  or  assigns,  any  right  to  sue  for  the  amount  ol 

policy  or  the  moneys  assured  or  secured  thereby,  until  a  yi 

notice  of  the  date  and  purport  of  such  assignment  shall  have 

given  to  the  assurance  company  liable  under  such  policy  at 

principal  place,  or  one  of  their  principal  places  of  business  in  Enj 

Scotland,  or  Ireland,  and  the  date  on  which  such  notice  sh 

received,  shall  regulate  the  priority  of  all  claims  under  any  a 

ment  (r) ;  and  a  payment  Bona  fide  made  in  respect  of  any  poli 

any  insurance  company  before  the  date  on  which  notice  shall 

been  received,  shall  be  as  valid  against  the  assignee  giving 

notice  as  if  the  Act  had  not  been  passed  (1284). 

By  8.  4,  every  assurance  company  shall,  on  every  policy  ii 
by  them  after  September  30th,  1867.  specify  their  principal 
or  places  of  business  at  which  notices  of  assignment  may  be  e 
m  pursuance  of  the  Act. 

By  s  6,  every  assurance  company  shall,  upon  the  requei 
writing  by  any  person  by  whom  any  such  notice  was  given  or  sic 
or  of  his  executors  or  administrators,  and  upon  paj-ment  of  1 
not  exceeding  5*.,  deliver  an  acknowledgment  in  writing  undei 
hand  of  the  manager,  secretary,  treasurer,  or  other  principal  ol 
of  the  assurance  company,  of  their  receipt  of  such  notice- 
every  such  acknowledgment,  if  signed  by  a  person  being  dejm 
de/ac<o  one  of  those  officers  whose  acknowledgment  it  purr 
to  be  shall  be  conclusive  evidence  as  against  the  company  of 
receipt  of  the  notice. 

An  instrument  of  deposit,  not  operating  as  an  assignment  ( 
policy,  will  not  be  construed  as  an  assigmnent  as  against  the 
surance  company,  by  reason  of  their  accepting  notice  of  it 
giving  a  receipt  for  such  notice  in  the  terms  of  the  Act.  And 
the  deata  of  the  assured,  the  company  may,  in  such  a  case,  rel 
payment  of  the  policy  until  the  consent  of  the  legal  personal  rei 
sentative  of  the  assured  has  been  obtained  («).    The  court 

\<il  ^rossuy  V.  Ltty  of  Glasgow  Life  Assurance  Co     i  f'h    n    doi  .    m  tT, 
British  Empne  Mutual  Life  Assurance  Co  .IS^ChB.  169  ' 
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dispense  with  the  presence  of  thoLH         ^ 

-  46,  and  has  done  so  where   h    Z\T']  "?•  f  ^^  ^'^^  ^^I.,   Par.^„,^ 
tie  policy,  the  mortgagor's  es  atet;l         ^    ^^'  '"°"^>'  ^"«  ««  1284-1238 
no  persons  able  or  wiJ,i„,  totdtiS^r  "'"'  "^'  ^'"^  ^«'"« 

A  mere  agreement  to  evecufp  „     '^'^<''- 
alignment  within  the  Act  ot  I72'h  "'^  ^''^^^  ''  "'''  '^^ 
'^en  on  a  policy  is  not  lost  for  want  of  !  ^     f  "^  "  P^^^^^^'^^'V 
company  (a-).  "^«"t  "^  notice  of  it  to  the  assurance 

1235.  In  consideriuL'  to  u.-K 
question  will  be  (^)  whtther,  atTheT'?  f^'^t  ^'  «'^^°'  the  To. ton. 
every  person  of  whor.  the    ncumTl  ''"'^'""  *^«  '""nej.  r°'"^"''°«'«' 

unless  he  apply  to  all  who  hav    contTolT  "f '/"  '"^"''^^  ^^^       '" 
exercise  proper  caution  (^))  hL  sul     ?       *'''  ^""'^'  ^'  ^'"  "ot 
«  ances  be  such,  that  inqliry  wou  d  no  T    "?","    "  *^«  ^'^<="™- 
the  pnor  incumbrance.  ?he  1":  wHl  n  Til      f^"^- '  '"""'^^^"^  «^ 
however,  meant  bv  this  Act  that  if/v.  ^^ffi^ent.    It  is  not. 

to  answer  (which  he  is  ent  led  toL  flfr.  "^"^^'^  ''^'  ^-"»- 
sufficient  to  gain  priority  over  subln  '   Y-  ""'''''  *°  ^^'^  '«  not 
possession  of  the  legal  interest     „  '  ^"''"*  Jucumbrancers.    The 
which  is  the  subject  of  the  s^tv  nn'  T'"^  ^^  '^'  P^P^^^y 
the  notice  should  be  given     The  7u   ""V'^'  P^"°°  *°  ^^om 
-bjectofanassigmnenfisadeM)     tr'/'^"''^^^'  where  the 
from  a  bankrupt ;    the  offidal  liqifi'J,     T'"'  ^^^'^  ''  '^  ^»« 
company  in  course  of  windin.  ud     1"       ^"''  '^  ''  ^"«  ^^"ni  a 
-  a  policy  of  insurance ;  Z^Z'nlfT'"'' ''^'''  '^'  «"bject 
't  be  given  in  trust,  then  after  thT.        ^''l     '"  ^  ^'"^'y^  «"^  ^^ 
t-tees,  are  the  p;oper  W  1  Lnt   7T'  '^f  'T''^  *«  '*'  '^^ 
more  than  one  set  of  trustees  2  'f   .?       ^'^^    ^""^  "  ^^^^^e  he 
to  pay  the  fund  to  the  mS.^Tc^r  J?     n  *'"'*'^  "^°^«  '^"^^^  '*  i« 
of  the  trustees  be  himself  an  Stor  T"  P7-M522).    If  one 
his  assent  will  be  inoperative  Ju         I       '""  ^  *^"  "thers  before 
quent  incumbrancer,To5  thSn    isTf '°'^"  '^^-^- 
-ees,  notice  to  one  is  fukcitfJVlslXTst'  ^^^^l 

Ml  St^trfr:-  r  ,  l^reech-Loadiw,  Armouru  Co.. 

(0  ^K  1,  u.2r^'J/8S"J  2  Ch.  148. 
if\\f        "'^^eii,  supra. 

;•,  A.w^'Xl;  f  K'Jn^ir'  S' J'^f'^.f-  Duncombe,  [18931  A  C  ^ino    >7.- 

.  ^n«m  V.  i>artr«/s,e,  [1899]  1  Ch.atp  io5  '  '  ^*    ^-  ^^-  180;   ife    . 
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IMS^Taafi  *""**®'  "*"*  '*"'  afterwards,  but  secus  where  the  mortgagor  1 

ja  the  only  trustee  who  has  notice  :  em  to  which  see  infra  (; 

In   a    like   maijner,    notice    by    the    assignee   of  the 

of    a    ship    to  the    owner's    agent,    who    entered    alone 

the  charter-party  as   agent,    has  been    held    sufficient,    w 

notice  to  the  charterers  (g) ;  the  agent  being    the   only 

with  whom  the  contract  was  made,  and  to    whom  the    : 

was   payable.     And  where  the   ship,  which,  together  wii 

expected  produce  of  the  voyage,  formed  the  subject  of  the  ( 

ment,  was  at  sea,  notic  was  held  to  have  been  properly  anc 

ciently  sent  to  the  master  {h).    A  mortgagee  is,  however,  not 

to  send  notice  to  the  master  of  a  ship  and  cargo  at  sea  (t),  no 

the  consignees  and  shipowner  being  sufficient  to  preserve  his  p 

if  done  with  due  diligence ;    though  he  might,  perhaps,  be 

reached,  if  notice  were  given  to  the  master  while  at  sea  by  i 

incumbrancer.    (But  see  1251.) 

1236.  In  the  absence  of  any  person  having  control  over  t 

consisting  of  stock,  and  to  whom  notice  would  ordinarily  be 

—as  if  the  sole  trustee  be  dead,  and  there  be  no  legal  pe 

n^ttfythe"'''  representative,— the  incumbrancer  should  serve  upon  the  Bt 

company.       England  or  other  public  company  by  which  the  transfers  ( 

security  are  effected,  notice  of  his  interest  (A)  in  lieu  of  the  dist 

which  was  formerly  placed  upon  it  (/),  and  by  so  doing  wil 

priority  over  one  who  has  neglected  to  take  the  same  precautio 

But  if  there  be  no  person  having  the  legal  control  of  the  fui 

for  instance  where  it  is  a  trust  fund  the  investing  of  which  or 

known  and  the  last  surviving  trustee  has  died  intestate,  so 

pending  the  grant  of  letters  of  administration  there  is  no  o 

whom  notice  can  be  given)  then  incumbrances  rank  in  the  on 

which  notices  are  given  to  the  person  who  subsequently  ha 

legal  dominion  (n).    An  ordinary  notice  to  a  company  regis 

under  the  Companies  Act,  1862  (now  the  Companies  ConsoUd 

Act,  1908),  of  equitable  rights  is,  it  would  seem,  not  sufficiei 

Or,  if  the  fund  be  in  the  hands  of  a  trustee  who  being  him; 

credi«^or  upon  it,  cannot  complete    is  title  by  personal  notic 

should  take  care  that  it  appears  on  the  declaration  of  trust  or 

equivalent  instrument  (/)).    It  was  decided  in  one  case  (j)  th 

to)  Oardner  v.  Lachlan,  4  Myl.  &  Or.  129.    (h)  Langtw  v.  Horton,  1  Hart 

(0  Feltham  v.  Clark,  1  Do  G.  &  Sm.  307  ;  see  Exp.  KeUall,  De  G.  352  ■  Ki 
Folk,  7  App.  Cas.  573,  per  Lord  Blackbubn. 

(*)  Rules,  183.-?,  Order  XLVI.  2—11.  (I)  See  R.  S.  C,  Order  XI 

(M)  Ettv  V.  Bridges,  2  Y.  &  CoU.  C.  C.  486.  .  r  ax 

(n)  Be  Dallas,  [19041  2  Ch.  385. 

(o)  See  per  Lord  SELBonBNE  in  Societe  Oene  Je  de  Paris  v.  Walh 
App.  Cas.  20,  and  particularly  judgments  in  C.  A.  14  Q.  B.  D.  424 :  stib 
Socictc  Gcneralc  de  Paris  v.  Tramwayn  Union  Co.,  but  cf.  Bradford  Bankina 
Briggs,  12  App.  Cas.  29.  .»  j  •» 

(p)  Commissioners  of  Public  Works  v.  H.rby,  23  Beav.  508. 

(3)  Phipps  V.  Lovegrove,  L.  R.  16  Eq.  80. 
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could  be  safe,  on  tke  ^ouldZfoTT  "^  *°  '^"'^^'''^  ''^^-^^t  188^^ 
trustees  the  notice  might  M  bv  Ln  "PPO'nt'nent  of    new 

aince  been  held  that  a  chang    of  tZr^^''^''^""   «"*  ''  »»- 

once  gained  by  notice  to  a// the  titles  f  J":'  ''''  *^'  '^  P"°"*^ 
«^a8  given,  although  it  wo^rbToTh  '  ?'° ''^*'»  *^«  n«ti(4 

not  given  at  all  (r)'  Notice  given  tyT"  "'''"  '^^  '^°*''=«  -« 
person  who  is  himself  the  assignor  is  not  L«^"''.°^  *  ^"'^^  *°  » 
alter  priorities  (,) ;  and  it  would  eemthatlr.  ".""""  ^'^"^  *« 
who  renounces  is  invalid  (,)      In  s^h  "^  ^"  ^''"^"*o' 

there  was  (when  the  noti  e  "was  gi^n)  no  t  ''  "  *'^  ""^  "«  « 
whom  effective  notice  could  be  given  1;^^"  '"  .^^^«*^''««  *« 
are  determined  by  the  dates  of  notice"'  .Tven  f  '  '^'  P"°"^'«« 

quently  acquire  the  legal  dominion  (y)  ^        *°  ^'''""^  ^^«  ^''bse- 

it  s.^^  i^r^hi  tsT  ettr^h  ^°  *-^'^  --  ^^-  --'  - 

affected  by  it.    And  notice  ou^ht  nJTT  P'°P*'*^  *«  be  «'^««  no'Hco'^ 

who  as  assignor  has  an  inter^^J  n'^ShX"  "^'  *°.^"  ^«^"^'  '-^--  ' 
;t ;  nor  a  fortiori  ought  a  mortgagee  I^  trust  2^^""""''"''""  °^  """•""°"' 
have  constructive  notice  throuth  tL     *™f  *^**  *!»«  P"ncipal  will 
1-owledge  that  the  seretarrofa  e^tTa  n'^^"'^"-    ^^"«  ^^« 
mortgagor,  in  his  private  capacitv   of  J    ,?     '"  '"™P"'^>^  ^««  «« 
-urances  granted'by  the  coL"  t;  wint^:  T  ^'""  '"  "' 
company  of  such  dealin-s  (1069^^,,^   T    .   ^*'  ''^^'^^  *°  ^he 
a  policy  effected  by  an  f.  „Uor '  h ?  "    >^  ^^«'-«'  '"  the  case  of 
nothing  on  the  face  orthe^oLv  to  I  ^T'\'^  ''°""*-^'  *^^«^°  i« 
character  (,).    But  it  wfll  be  othel     ^"'  ^'  '^''^'^  '*  '«  ^^at 
through  the  attorney  of  1  ass,'!,!  ''    ^  '  ^°"'^  '^''''^ 
insurance  company    where  th?^'       ""  f  "''''  *^«  ^S^'^*  «f  the 
receive  notices^nd  has Tj^ed    .T^  ^f  ^"*^«"^^  ^im  to 
-ed  on  the  comply  LXLoffi^l  (J^  ''''  '^  ^'  ^^'^  ^  « 

or  Sta^4:ys:eru:i^  r^rbVtt?  '^ :  ^"*  -'^p-^ — - 

for  the   purposes  of   the  LL         ^     !   '''''°'' ^"*^  ««"etary '?o'*8»8«'«  °' 
necessary^«).^If  thL?ortZ?rmaT  f*^^\-*-   -"   be.tT'" 
third  party  comnani^T    1  °    f    ^^^  ^^  *  shareholder  to  a 
theCoVrSrerc^o^X^^^^^^^  governed  by* 

recognize  equities  at  all    and  twt  '    ^      ^^  ^''  not  bound  to 
companies  are  not  bound  L  s.!  ^  ri      ""  ^PPrehended  such 
Dound  to  see  that  the  security  is  discharged 

!r)  jfefc-,^.      -  ^  R-  16  Eq.  80 

VffvY''^'^''?^*    *"   127;   ^^^-  ^'"'""''  ^  D«  «•  *  J-  163;   and 
„)^"^%,^«^».9Q.B.  730. 


i' 


I 


I  i 


^^^  OF   THE   PRIORITIES  OF   I.fCUMBRANCERS.      [Pi 

iSCTmA  ^^""  aeceptinK  a  transfer  ;  and  the  Hame  remark  is  equally 

able  to  companies  regiHtered  under  the  old  Act  of  18G2  or  th« 

panics  Consolidation  Act,  1908  (it).     But  this  does  not  ap 

subsequent  liens  or  securities  claimed  by  the  company  itself 

will  be  postponed  to  mortgages  of  which  they  have  received  not 

Where  notice  is  otherwise  effective,  notice  given  to  the  sec 

official  liquidator  or  other  officer  who  represents  the  compai 

bind  it  (y),  and  the  assignee  will  not  be  afTected  by  the  neg 

the  recipient  of  the  notice  to  make  a  proper  entry  (j) ;  alth( 

subsequent  assignee,  who  is  damnified  by  the  neglect,  may 

a  remedy  against  the  company.    It  would  seem,  however,  th 

possession  by  the  mortgagee  of  the  share  certificates  is  sul 

to  take  the  shares  out  of  the  mortgagor's  order  and  dispo 

both  for  the  purposes  of  the  bankruptcy  law,  and  probal 

against   subsequent   incumbrancers  (a).    Notice    to    the   di 

of  a  company  is  not  sufficient ;   for  though  it  was  held,  wl 

director,  being  also  the  assignor  and  an  auditor  of  a  compan- 

notice  of  the  assignment,  that  no  formal  notice  to  the  compai 

necessary  (6),  it  has  been  observed,  that  such  a  doctrine 

compel  a  creditor  to  go  half  round  the  kingdom  to  discover  wl 

notice  had  been  given.    And  neither  an  auditor  (c),  direct 

or  actuary  (e),  are  now  considered  proper  recipients  of  not 

bind  the  company  with  which  they  are  connected.    Notice 

solicitor  of  trustees  was  formerly  held  to  bind  them  (/).    Bi 

has  lately  been  denied  unless  the  solicitor  is  expressly  or  imj 

authorized  as  agent  to  receive  such  a  notice  (g).    It  seems,  thei 

that  unless  express  authority  be  shown,  it  cannot  be  assumei 

notice  to  a  solicitor  will  bind  his  clients. 

1289.  Notice  to  one  of  several  partners  is  notice  to  the  pa 
ship  (h) ;  but  in  the  case  of  mutual  assurance  companies,  wl 
every  insurer  becomes  a  partner,  his  dealing  with  his  own  ] 
will  not  be  considered  as  a  partnership  act,  affecting  the  socie 
with  notice. 

(it)  8  &  9  Vict.  c.  16,  g.  20. 
T  ^fi^t?  ^"  ''  "•  *?,•  »•.  27,  re-enacting  s.  30  of  the  Companies  Act,  1862.  and 
I^rd  Selbourne  Soc^lfOenerak  de  Paris  y.  Walker,  11  App.  Cag.  20.  and  juc 
of  the  Court  of  Appeal  in  the  same  case,  14  Q.  B.  D.  424.  sub  nom.  SocieUQ 
de  Pans  v.  Tramwaj/s  Union  Co. 

a  ^i  f^^^^'^fV'  ^  ^-  f  W";'555;  Re  Breeeh-Loading  Armoury  Co., 
5  Eq.  284  :  AlUtson  v.  Chichester,  L.  R.  10  C.  P.  319  ;  and  see  Bradford  B 
Co.  V.  Bnggs,  12  App.  Cas.  29.  ^ 

(z)  North  British  Insurance  Co.  v.  Halletf,  7  Jur.  (n.s.)  1263 

(a)  Colonial  Bank  v.  Whinney,  11  App.  Cas.  426 

S!  %  ES::  t  S:^;  1^:  "'•        '  ^''  **  ^"•-^'  -■ 

(e)  Id. ;   Exp.  Watkins,  2  Mont.  &  Ayr.  348. 

(f)  Rickardsv.Gk^stanes,  8  Jur.  (n.s.)  455  (affirmed  31  L.  J.  Ch.  142) 
?!  *»#'•?»  Walden,  etc..  Building  Society  v.  Sayner,  14  Ch.  D.  406 

K.xvZJJ'T  '-^  ^'^l^'  ?  ""°^  ^^^  •  ^^^-  ■^«'»«ff/««  V.  Baxter,  12  App.  Cai 

Be  Worcester  Com  Exchange  Co..  3  De  G.  M.  &  G.  180;   and  cases  in  nexl 

(0  Thompson  v.  Speirs,  13  Sim.  469 ;  Re  Bromley,  Exp.  Wilkinson,  13  Sin 
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1240.  Notice  to  the  tru.t      K-    .  '''"*'"^'-  ^^ 

there  be  several  trusteo.  ^o"  ce  to  l^l  '*""•  ^  'ru^  (*)     If    p  . 

-  long  as  he  live...  and  to    LZl  "' '' «''"''^«''>' ^^-^^         ^"^ 
And,  .f  he  dies,  without  havin  .?  '  "''""'"  «"«'t«?red  (/)  Notk» .« 

co-trustees,  hi.s  death  ha^r^^  »•'"'''  '''  """''•  ^"  ^'^ '^^ 
n^de  dunng  his  h/etune  (,u),  although  .>     •,1'"''"''*''  "'  '^''^riUes 
new  securuies  made    after   hi   ZlX  ^Z  '  "».  *»'«  P"orities  of 
not..e  bemg  then  im,>erative  hL  as  toV     ^'   *'""'"«   "^   «    new 
old  mortgagee  again.!  s.k,,  new  be  mr'"*"'^*  '^'  l'"""^>'  "f  an 
•re  not  responsible  for  ern.nTousZ  ''?"<'•>•    ^'-'  trustees 
they  knew  of  them,  or  unlo..s  such  „ ^^  '  "  '"  ""^'""^  ^•"'-■^ 
documents  (o).    It  i«  n„t  n.ateralin  t  !r  T'"  "'^'^  '^"^  t""*^ 
acquired  notice,  because  it  is  th    duh-  o    .V^^'™'*^^  "»"  ^"'•'tee 
or  mfomation  to  every  tm«tee     An  1 1        "'°''«''^"^«  *°  "PP'v 
he  trustee  i„  the  transaction  will  wor       T  ■'  P«^*'^'P«tion  by 
trustee  fill  the  character  of  assll    'j  '"'^'^'"'^  "oti<^e,  if  the 
■nterest  to  conceal  it ;  ami  nu.reoveA'is  I'T"  ''  '■*  "^^''''^t  1"« 
pnonty  p).    ;vhere.  being  the  I««i"  ^"^•^'^V'''''*''  "'"  «'^«  l""' 
hold  h.s  knowledge,  notice  does  no  taS^  '\^1  '''''''''  *"  ^-'^h- 
t'on  m  the  transaction  (y) ;  butlf  a  folTr^'f- ^T  '""^  P"*'^'P«- 
and  his  co-trustees  as  such,  it  w U  [  ™     T  "''  '^^  «'"^"  *«  h™ 
interest  in  concealing  it  (r)     bZJ    ■'^""'^'  notwithstanding  his 
trustee  (,)  (1286).    VVheri  herot/e  tlT'  Z  "'"^  ^«  ''^  -'« 
annuity,  and  the  other  of  a  term  bv  w  Ih  1   "^ ''''''''''  °"«  «^  «» 
notice  of  a  prior  incumbrance^  one  o  t    .'  '"""''^  ^««  ""^^"^d- 
was  held  binding  (.,,  although  the  trustee     f  1"^'"^  "^  ^'^^  -""^ty 
But  m  the  case  of  subsidiary  s  ttlem"  n  !  tt  ^^l^.^™^ ^  "«  notice", 
to  the  trustees  of  the  latter  ^hl     7   '   ^  ""^'''^  '^'^ould  be  given 
the  mortgagor  („).    FortXewhtTth  ''  ''  ''''  '''  ^^^  ^" 
reversionary  legacy,  the  mort.a';e  of  !  !     '  "  '  ''''''^'"^'^'  °^  « 
se  lement  should  give  notice  tf  he  trusLfir"  7''^''^  ""^^^  the 
wi    prevail  over  a  notice  given  to  the!?    ?"'"^'  ""'^  '^"'^^  "^tice 

(»)  «€  Dallas:^—'    ^  ^^^-  37«'  387. 


i 


;,««ii/-««&.xr'   ijfc-* 


Tim*  Kt 
which  notice 
IkkM  tflnet. 

Notice  to 
PftjriiMMter- 
Oenenl  of 
Mcurity  un 
fund  in  court 


ordrr. 
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Pmnftrnk*       1S41-  If  notice  of  an  incumbrance  be  left  «t  •  place  of  b 
^^^—^^^  after  buwnemi  hours,  it  operates  only  from  the  time  at  which 
ordinary  course  of  bunineiM,  it  would  be  opened  and  read  (a 

1242-  Notice  to  the  PaymasteroQenenl  of  a  charging 
upon  a  fund  in  court,  is  miclcss  for  the  purposes  of  priorit 
though  memoranda  of  such  orders  are  entered  in  the  office 
Paymaster-General,  they  are  not  considered  to  be  any  r« 
upon  the  fund,  and  a  doubt  has  been  judicially  expressed,  w 
under  such  circumsta  s,  it  is  proper  to  enter  them  rathe 
any  other  charge  (y). 

Incumbrancer     1248.  An  incumbrancer  (;)  upon  a  fund  in  court  should 

I'ourtl'h'oi'ld  ^°'  •  **°P  °'^*""'  °'^  **"*^'*  "o***'®  should  be  given  to  all  perso 
ubuln  itup  have  obtained  similar  orders  upon  the  fund  (a),  and  which 
as  effectual  as  notice  in  other  cases  in  giving  priority  (6),  a 
give  a  better  right  than  an  earlier  notice  to  the  trustee  (c) ; 
only  if)  the  mortgagor  claims  directly  under  the  trustees 
trust  is  being  administered  by  the  court  (d)  (1246).  But,  of 
it  will  not  give  priority  over  a  prior  mortgagee  of  whose  m( 
the  party  obtaining  the  stop  order  had  notice  when  he  nu 
advance,  although  such  prior  mortgagee  may  have  omitted  to 
a  stop  order  himself  (e).  Where,  however,  the  second  incuml 
was  ignorant  of  the  prior  mortgage  when  he  made  his  advai 
will  get  priority  by  means  of  a  stop  order  obtained  ajter  he  is  inl 
of  the  first  morti;^^o  ;  /  1.  Like  iDtice,  also,  it  applies  only 
particular  charge  in  resticct  of  which  it  is  obtained,  thougl 
granted  against  the  whole  fund  (g).  If,  after  the  stop  orde 
been  obtained,  the  share  is  carried  over  to  the  account  of  the 
gagor  and  his  incumbrancers,  a  stop  order  obtained  by  a  later 
gagee  will  not  affect  the  priority  of  him  who  obtained  thi 
though  it  seems  it  would  be  otherwise  if  the  fund  were  carrie 
to  the  account  of  the  mortgagor  alone  (h).  The  right  thus  ac 
by  a  puisne  incumbrancer  without  notice,  cannot  be  disturl 


(x)  Calishtr  v.  Forhu,  L.  R.  7  Ch.  109. 

(y)  WathurUm  v.  Hill,  Kay,  470. 

(z)  Greening  v.  Beckford,  5  Sim.  105. 

(a)  Uulkes  V.  Day,  10  Sim.  41.  Since  the  Judicature  Acts,  it  ia  not  ni 
for  a  person  who  has  recovered  judgment  in  a  Division  other  than  the  C 
Division  of  the  High  Court,  to  obtain  a  charging  order  before  applying  fo 
order  on  a  fund  standing  to  the  credit  of  the  Chancery  Division  (Hop 
Barnes,  1  Ch.  D.  630). 

(6)  Greening  v.  Beckford,  supra  ;    Warburton  v.  Hill,  Kay,  470. 

(c)  Pinnock  v.  Bailey,  23  Ch.  D.  497. 

(d)  Stephens  v.  Green,  [1895]  2  Ch.  148. 

(e)  Re  Hamilton's  Windsor  Ironworks,  Exp.  Pitman  and  Edwards,  12 
707,  711  ;   Be  Holmes,  29  Ch.  D.  786. 

(/)  Mutual  Life  Assurance  Society  v.  Langley,  32  Ch.  D.  460;    Ward  \ 
Exchange  Shipping  Co.,  58  L.  T.  174. 
Ig)  Macleod  v.  Buchanan,  33  Beav.  234. 
(A)  LL  ler  v.  Tidd,  L.  R.  4  Eq.  462. 


•  mere  notice  to  th©  Paitn.  *     « 

fund,  in  hi,  hand,.  butTn^he  Zt''  Tf^  "  ""*  '  *™"'*«  "'  ^h"   '•'"^i'*' 
WTirr.  part  of  a  moriJlitZT-        ^"  '°"^  ^^^^^-  »««^Sl6 

the  hanJ,  of  the  truMtceri  .ton  nt      TT\  ""'^  P*'»  """•i""  •" 
fi-t  part,  and  notice  .CTVf':^^^^'-'^'^''^''^^^ 
w-cond  (,).  "'*"  "^  K'^*n  to  the  truutees  as  to  tha 

1244.  HTien  a  person  who  K..  -  i- 
i-  the  holder,  pay,  it  into  coun^Jr^hlr/r"!'- '^^  ^■''•'^''  '"«  ^— 
obtain  a  stop  order,  otherwise  he  Jv  I      f       "'"  *""'  '^'«''"  and  .^.v'n« 
creduor  without  notice  of  th^iit. T^J^^^^l^^^^^         r  ""^  *  --" '^"'^ 
/  before  conversion  and  pavment  inl  T ''''^"<*^-    But  "'-'m, .  «.„ 

.ncumbered  property,  an  iScumb  an  "e   hir;.   "\  *'".  f'""'""'^  "'^"^^r 
giving  notice  to  the  holder   the  nZZ  '"''/"'"P'^'^'^d  hi«  title  by  "«««*.  ' 
affected  by  an  earlier  stop  ;,Xr  oS'/    '^'  '''"^^  "'"  "°*  ^e 
So  if  there  be  no  fund  in  cour7wh?oK        n  /  ''"''''^"  '''"'''"'"t  (/). 
order  before  the  bankrup^v  of  The  L       '^  """  ''"  ^"'^J''^*  "' «  ^tlp 
given  notice,  he  will  have^  a  bcttcTT^^^^^ 
trustee  to  the  fund  when  brLh    Lo  V"  '^'  bankruptcy 

court  has  made  itself  the  tmZ  hv  ?  'r      ^'"^^    ^^"^  ""^i'  the 
iong  as  anything  remains  to  be  d^nt"^^'!:';^'  T'^  '^^  '"nd.  or  so 

the  trustee's  concurrence  i,  n^l"   TT      °  "?^  '*'  ^'"''*'" 
priority  (n).  necessary,  notice  to  him  will  give 

It  has,  however,  been  held  that  .(  *i.    . 
advance,  the  fund  bein  "in  JoVt  ho  il  I      T''  ^'""^'^^  '""ke  the 
-  that  ,,,  ,,,,,      4;^ Xprop  le^^o  JaV'*"^  *;  ^^"^  '^^'^^'' 
ascertain  if  the  fund  is  incumberedT.,  "^        '"''  """^ 

-^^^yTXr^^^^^^  obtained  on  the..., 

to  his  claim  (p).  ^    "*"  °^  *^'  *=f«^'tors  will  give  priority  •-»»-"  con- 

t«Di[)oraneoiu 

1246.  It  seems  that  notice  will  h.  .  """^  °"*''"- 

of  a  fund  which  they  have  paM  in"o  court'3fv;  "'^"°  *°  ^^'^^^  ^""^  '^''« 
with  the  fund  has  itself  become  ttT^'  ^  ''  ^'"  """"•'  ^^^  dealing  ^^^-^  to 
thing  remains  to  be  done  rcon^^tirSt  7  '^  'T  ''  ^'^^  5'"  ^  " 
concurrence  of  the  trustee  is  necesry"  Tht  tS  ^trlVan' ^^^^^^ 

r;  itr    .       ^-  -"«'n^So<fo/rt,  2  Keen    '<-. 
(»}  n'ar6«rto»  V.  ^,«.  Kav,  470       ' 
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bound  to 
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equitable 
mortgages  of 
obips. 


Notices  to 
femes 
coveries 
and  infants. 

Notices  only 
effectual 
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estate  had  been  sold  under  a  decree  (r),  and  the  produce  pai( 
court,  notice  of  an  assignment  of  a  share  of  the  money  was 
to  the  trustee  for  sale,  and  held  sufficient  without  a  stop  t 
because  the  sale  of  the  residue  of  the  estate  could  not  be  had  wi 
the  trustee's  concurrence.  And  payment  into  court  unde 
Trustee  Act,  1893,  does  not  divest  the  trustee  of  his  office, 
to  render  a  notice  to  him  ineffectual  («).  Where  the  puisne  ii 
brance  was  effected  upon  a  fund  already  in  court,  and  both  ii 
brancers  obtained  stop  orders  on  the  same  day,  and  so  both 
to  acquire  any  priority,  a  prior  notice  given  by  one  of  them  i 
trustee  was  held  (t)  to  be  effectual. 

Where  it  is  determined  in  a  suit  that  a  trustee  is  affect 
notice  of  an  incumbrance,  but  no  persons  are  in  esse  who  are  o 
of  the  trust,  the  proper  course  is  not  to  make  a  declaration  purpi 
to  bind  the  issue,  but  merely  to  declare  that  the  trustee  had  noti( 

1247.  The  holder  of,  or  other  person  having  any  control 
the  property  concerning  which  the  notice  is  given,  is  bou 
accept  the  notice  {x) ;  and,  if  he  disregard  it  and  part  wit 
fund,  may  be  compelled  to  make  it  good  to  the  person  en 
But  he  is  not  bound  to  inform  the  giver  of  the  notice,  that  h( 
self  has  a  charge  upon  the  fund  (y).  The  notice  also  will  b 
properly  served  upon  the  agent  of  the  person  intended  to  be  I 
though  the  latter,  in  compliance  with  the  direction  of  his  prii 
has  not  forwarded  the  notice  to  him  (z).  Neither  will  it  mat 
difference  in  the  case  of  a  company  or  association,  that  they 
no  rules  or  provisions  applicable  to  the  receipt  of  such  notic 
or  that  they  do  not  require  notices  to  be  given  of  assignmen 

1248.  The  Merchant  Shipping  Act,  1894  (c),  however,  de( 
that  no  notice  of  any  trust,  express,  implied,  or  constructive 
be  entered  in  the  register  books  of  such  ships,  or  be  rece 
by  the  registrar ;  but  this  does  not  exclude  the  existence  of 
able  interests  in  ships  (140).  A  similar  clause  was  contained  : 
Companies  Act,  1862,  s.  30,  and  is  now  reproduced  ii 
Companies  Consolidation  Act,  1908,  s.  27  (25,  1238). 

1249.  A  feme  coverte  or  an  infant  is  just  as  much  boui 
notice  as  an  adult  (d), 

1250.  The  notice  will  be  effectual  only  when  the  fund  is 
hands  of  the  holder  on  behalf  of  the  mortgagor,  and  priorit 


(r)  JUatthews  v.  Gal  >,  15  Sim.  51.      (s)  TJtompson  v.  Tomkins,  2  Dr.  & 
(0  Timson  v.  Ramsltottom,  "    Ceen,  35.      («)   Wise  v.  Wise,  2  Jo.  &  Lat 
(z)  Williams  v.  Thorp,  2  .S       257  ;  Be  Uennessy,  2  Dm.  &  War.  555. 
(,V)  Be  Lewer,  Exp.  Wilkes,  4  Ch.  D.  101. 

(i)  Be  Hennessy,  2  Dru.  &  War.  555.  (a)  WiUiams  v.  Thorp,  2  Sia 

(6)  Exp.  fatck,  7  Jur.  820.  (c)  67  &  68  Vict.  c.  60,  s.  56. 

(d)  Per  Lord  St.  Leonards,  Jones  v.  Kearney,  1  Dru.  &  War.  at  p.  166.  As  t< 

und-^r  a  power  of  sale  binding  an  ia^ant  heir,  see  Tracey  v.  Lawrence,  2  Dre 


holder's  hands,  or  hao  bt^^^d" "IT  *''J!:"'^  ^^^  --^edle 
who  gives  notice  at  any  tTme  I  rt^;  ^'f""''  *°  «««>>«« 
r-onty  which  is  given  by  the  da^  ^  uf,  ^"'^'  "'^  ^«*«'"  *« 
-K.umbrar.or  of  later  date  who  h-  '''""*^'  "^''"'*  ^^^^^h^' 
Th'^  x.Ue  }..s  been  applied  to  tn  f.  ^t!""'"  *"*  '^'^'''  notice  (/) 
f^ourt  of  ,  .e  Lord  M^yor  of  1  "don  ™"*  ^'^  '^^"^^  -*  ofYht 
*or,.  to  ine  trustee's  hands  '  "°"'"'*  *  ^""d,  before  it  hal 

A  result  of  this  rule  i<,  fi,„* 
obtain  priority,  notwithslX'^r o'?".?  '^^  '^^^  ^ate  may 
mtime  ,n  giving  notice  of  his  secit     Zfi'T'^  «^  °»«  ^^^'-r 
be  made  m  favour  of  the  trustee  ofh  n       *^« '«"«^  incumbrance 
-tice  by  the  owner  of  th  Trior  incumh"  °^  '^'  '""'^  ^''"-'f-  no 
of  the  trustee.    The  notice  Si  n^        ?T  "^'"  '^''^  the  right 
-to  his  possession ;  and  whrn  hrrlei^s  /.t"  '''^  ^""'^  -™- 
«ecunty  will  first  attach  and  wHl  Z  S    '        >""''''  "'  ^'^  °^" 

-Notice  should  nevertheless  h.  ^  Precedence  (A), 

though  the  trustee  Jp^ty^'^'lff:^,  ^f^^^  Period,  for 
his  favour  at  the  date  of  the  nolpf  '^^'-^^  ^^'^t'"?  in 

person  entitled  to  the  fund  su^t  to  th.  t'  ^"^'"^^''  '""^  '^' 

1251.  Priority  may  be  forfll!,  K  '"'"^"""^  ^'^• 
where  there  is  tL  ^nd  a  re^lt^  "'^'"'  *°  ^^^  -^ice. 
t'on  (/).  But  a  mortgagee  is  noTt  °PP«^"^ty  of  commumca- 
^otice  which  may  prfvfLe IL  and\  .1'  ''^"  "^^"^  ^^  ^--S 
need  not  send  a  notice  to  mtt  the  m.T  "f'"' '  '""^  '^'^^^orl 
and  roving  voyage,  though Tv  dol?  1-°^  *  '^^^  «"  «  distant 
completed.  It  is  sufficienfif  I  ZlC  ""^  *'*'^  "^^^  ^^  earlier 
*t  the  first  opportunity  (m)     ^f  !^?'r*''''  "^  ^^^^  Possession 

po-  to  complete  his  tiiieV^^^s^^  t;:!!;:^ 

(c)  Addison  v.  Coj;  T    R   o  /^i.   ..» 
(A)  Somerset  v.  Coar  ^l  n->       „o . 

2  ^j'^  '  ^'^'"»  V-  -ffo^n,  1  Hare,  549. 
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trustees 
except  under 
order  and 
disposition 
clause. 


Paragraphs  to  another  whose  security  is  of  later  date,  but  who  has  been 
1251 — 1253  give  earlier  notice.  Therefore,  where  there  was  a  mortgaj 
ship  and  cargo,  and  the  cargo  was  transhipped  in  a  distan 
and  again  mortgaged  without  notice  of  the  first  security,  a 
holder  of  the  latter  gave  notice  to  the  consignees  of  the  ca 
soon  as  he  heard  of  the  transhipment,  's  was  not  postponed,  ali 
the  second  mortgagee  had  given  earlier  notice  (n). 

Rule  as  to  1252.  The  rule  as  to  giving  notice  is  binding  upon  the  i 

giving  notice  in  bankruptcy  of  a  person  interested  in  the  fund  (o),  becai 
bMkruptey     bankruptcy  trustee  stands  in  no  better  position  than  the  bar 
(1227),  and  is  equally  subject  to  all  the  rules  concerning  eqi 
rights. 

The  bankruptcy  trustee  of  the  assignor  of  such  property  i 
within  the  order  and  disposition  clause  of  the  Bankruptcy  j 
so  far  stands  in  a  higher  position  than  the  bankrupt,  that  w 
under  ordinary  circumstances  the  title  of  the  particular  a: 
is  complete  as  between  him  and  the  assignor,  without  any 
by  the  former  (the  notice  being  material  only  as  betwe( 
assignee  and  a  third  party,  and  the  absence  of  notice  alone 
no  evidence  of  the  invalidity  of  the  assignment  (q)),  the  bank 
trustee  of  the  assignor,  where  notice  has  not  been  given  at 
until  after  the  bankruptcy,  will  be  entitled  to  the  fund  agair 
particular  assignee  himself.  And  this  holds  good  whether 
into  possession  before  or  after  the  bankruptcy,  and  thouj 
bankrupt's  interest  was  only  contingent ;  because  the  fund  is 
the  order  and  disposition  of  the  bankrupt  with  the  consent 
particular  assignee,  of  which  consent  his  neglect  to  give  no 
evidence  (r). 

1253.  The  bankruptcy  trustee  however  will  not  become  en 
where  the  mortgagee  would  have  completed  his  title  but  f 
false  representation  of  the  mortgagor  (s) ;   nor  where  the  a 
gagorsfraud  ^^  j^Q^ice  does  not  arise  from  neglect  (<).    Therefore  assign 


Order  and 
disposition 
clause 
inapplicable 
where  mort- 


(n)  FeUham  v.  Clark,  supra. 

(o)  Re  Burr's  Trusts,  4  K.  &  J.  219  ;  Lhyi  v.  Banks,  L.  R.  4  Eq.  223  ;  si 
3  Ch.  488 ;  Re  Russell's  Policy  Trusts,  L.  R.  15  Eq.  26  ;  Palmer  v.  Locke,  li 
381. 

(p)  Bankruptcy  Act,  1869,  s.  15  ;   1883,  a.  44  (iiL). 

Iq)  Dearie  v.  Hall,  1  Russ.  at.  p.  24  ;  Cook  v.  Black,  1  Hare,  390.  See  H 
B(U,  3  Jur.  196. 

(r)  Bartlett  v.  BariUit,  1  De  G.  &  J.  127  ;  Exp.  Lucas,  Re  Owyer,  3  De  O.  & 
Re  Vickress'  Trusts,  7  W.  R.  542  ;  Ezp.  Caldwell,  Re  Currie,  L.  R.  13  Eq.  18( 
decision  in  Bartlett  v.  Bartlett  must  also  be  taken  to  have  overriiled  Re  Pole' 
2  Jur.  (N.s.)  685,  where  it  was  held  that  the  assignee  by  deed  of  a  revei 
interest  in  money,  who  luk'  not  given  notice,  was  entitled  to  priority  o 
assignor's  assignees  in  insolvency  under  the  Indian  Act,  11  &  12  Vict.  c.  '. 
which  contains  an  order  and  disposition  clause.  See  Orainge  v.  Warrter,  1! 
833.  Exp.  Barry,  L.  R.  17  Eq.  113,  a  cage  nf  a  chose  in  action,  and  there! 
within  the  rule  under  the  Act  o£  1869.  The  cases  of  Stuart  v.  CoekereU, 
Eq.  607  ;  and  Re  Russell's  Policy  Trusts,  L.  R.  15  Eq.  26,  ignore  the  effeo 
statute  on  the  title  of  assignees  in  bankruptcy.     See  Barthll  v.  Bartlett 

(s)  Exp.  Bell,  De  G.  577.  (<)  Re  Bauione,  3  K.  &  J. 


■t-m 
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).     See  Hobaon  v. 


CHAP.  V.J     NOTICE   NECESSAPv   ^ 

to  consent),  to  th*.  n«=       •      '  o"^^^*  (which  wouM  h.        •        "  P«vcnted 
di,l  «„!  transferee  took  withouf  Lf       f    ^^^^  °^  the  trans-  P'^^onaity 

continuing  partners  of  a  f]  m  to  /»,«  '  .•    "'^  ^^^^«  «  «ec.rity  hltC 

noti™     Ti     ?      '  Sam  priority ovcp  f),.  ,   ,  '■         '  ^''sequent  "/ '"»'  =' 

to  tie  company,  it  „,«  Lid  iw  *  '  W°"giiig  to  iinself 
J«  (r«  were  entitled  to  ,2  o  u^"^'  "">  '»«<".  tie^..' 
^ertamed  to  h.ye  belon  ™  °'   J«  •!■««  pledged,  a.  conSt, 

'e««nciietheconliieLgTeL°'S-..''°'^  ««».%  attem^ed 

?* "i '•'''«<" y. «S,«M* •  but. Ifh^u,"®'*""-  governed  tie 
.key  do  not  appeal  wtr^lft^  ^t^rr  °'"^^ 

2  r  2 


Hp'^e;s^''<it'ttsip^^[«yF7i^'i;^^9ni!rairrtHiiAS'>MB^     '"^wi  -  ^vt.  ju« 
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RigLt  of 
mortgagee 
of  ship  to 
freight  if  he 
takes 
poaaession. 


Paragraphs  1256.  The  ri<'lit  to  a  frei<;ht  earned,  or  to  be  earno J,  by  a  i 
lAoo  gaged  ship  on  the  voyage  during  which  he  takes  possession  be 
to  the  mortgagee  when  ho  takes  possession  (e) ;  and  a  mortj 
of  such  freight  may  be  postponed  to  an  earlier  mortgagee  of  the 
or  to  a  later  mortgagee  without  notice,  who  first  took  or  cla 
from  the  master,  po.ssession  of  the  ship  and  freight  (/).  I 
mortgagee  is  not  entitled  to  freight  accrued  due  and  payable  b 
he  took  possession  (although  it  may  then  remain  unpaid)  as  ag 
even  a  subsequent  assignee  {g).  But  if  the  mortgagee  do 
actually  or  constructively  take  possession,  the  mortgagor  or  si 
quent  assignee  will  take  it  and  will  not  be  liable  to  account  (h). 
arrival  of  the  ship  in  the  docks  is  not  such  a  completion  of  the  vo 
as  will  deprive  a  mortgagee  of  his  right  to  the  freight,  if  he  dc 
take  possession  until  the  happening  of  that  event.  It  is  enou 
he  take  possession  before  the  complete  discharge  of  the  cargo 
the  right  to  freight  does  not  accrue  until  the  delivery  of  the  g( 
unless  there  be  a  stipulation  to  the  contrary  (i) ;  and  so  long  as 
remain  on  board  undelivered,  the  possession  of  them  is  as  r 
within  the  reason  of  the  rule  whilst  the  ship  is  in,  as  whilst  si 
on  her  way  to,  the  docks. 

The  mortgagee's  right  to  the  freight  remains,  although,  ; 
his  security  being  only  upon  a  part  of  the  ship,  he  cannot 
exclusive  possession,  or  prevent  delivery  of  the  cargo  by  the  o' 
of  the  remainder ;  for,  although  unable  personally  to  take  possesi 
if  he  give  notice  to  the  part  owner  in  possession  and  require  payr 
of  his  share  of  the  freight,  he  will  entitle  himself  to  receive  i 
share  of  all  freight  accruing  and  not  actually  due  at  the  time  oj 
notice  (k). 

The  mortgagee's  neglect  to  take  such  early  possession  will 
however,  give  any  better  right  to  a  subsequent  incumbrancer, 
had  notice  of  the  prior  security,  when  he  took  his  own :  in  w 
matter  a  ship-broker,  who  has  advanced  money  for  the  ship's 
seems  to  be  in  no  better  plight  than  any  ordinary  incumbrance; 

1257.  A  puisne  incumbrancer  upon  chattels  cannot,  by  tal 
possession,  get  priority  over  an  earlier  incumbrancer  whose  seen 
has  been  duly  registered  under  the  Bills  of  Sale  Acts  (m). 

1258.  Where  the  parties  are  alike  innocent  and  are  equally 
gent  in  completing  their  title,  priority  in  the  date  of  their  respec 


Rule  as  to 
possession 
of  chattels 
does  not 
defeat  a 
registered 
bill  of  sale. 


(e)  Keith  v.  Burrows,  2  App.  Cas.  636 ;  Shillito  v.  Biggart,  [1903]  1  K.  B. 
(/)  Broten  v.  Tanner,  L.  R.  3  Ch.  597  ;  Wilson  v.  Wilson,  L.  R.  14  Eq.  3 
{g)  Shillito  V.  Biggart,  supra. 

(h)  Calo  V.  Irving,  5  De  G.  &  Sm.  210  ;  Brown  v.  Tanner,  L.  R.  3  Ch.  597  ;  Rt 
V.  Pope,  L.  R.  3  Ex.  269 ;  Liverpool  Marine  Credit  Co.  v.  Wilson,  L.  R.  7  Ch. 
(i)  The  John,  3  W.  Rob.  179 ;   Brown  v.  Tanner,  supra. 
{k)  Caio  V.  Irving,  5  Dc  G.  &  Sm.  210 ;  sco  Camden  v.  A>iderson,  5  T.  R. 
{I)  Gib  ion  V.  Ingo,  6  Hare,  112. 
(m)  Exp.  Allen,  Re  Middkton,  L.  R.  11  Eq.  209. 


.     [part  V, 

i,  by  a  mort- 
ssion  belongs 
a  mortgagee 
!e  of  the  ship, 
k  or  claimed 
(/).  But  a 
lyable  before 
d)  as  against 
igee  do  not 
gor  or  subse- 
mt  (h).  The 
)f  the  voyage 
if  he  do  not 

is  enough  if 
le cargo;  for 
f  the  goods, 
long  as  they 

is  as  much 
whilst  she  is 

dough,  from 
cannot  take 
ly  the  owner 
e  possession, 
lire  payment 
receive  such 
!  time  of  the 

on  will  not, 
irancer,  who 
1 :  in  which 
B  ship's  use, 
abrancer  {I). 

fc,  by  taking 
lose  security 
n). 

equally  dili- 
ir  respective 

]  1  K.  B.  683. 
14  Eq.  32. 

.  697  ;  Busden 
R.  7  Ch.  507. 

,  5  T.  R.  705. 
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took  a  mortgage  of  a  shin  if  -^  *  '^''  ^°  ^^'^^  «  Person 

had  a  power'of  attorney  f'om  T  "^  ^"*  °^*"^  *'^*  *^«  ^-*- 
the  shi^  Upon  thHoweAT   ^'  T^^T^  *«  «*'»  ^is  interest  in 

the  date,  but^o  a  perZ  who  hTd"  V'''  ^'^^^  ^"^  '^'^  ^'^^ 
the  end  of  the  retufn  voyal  each  T  T'r.''^  '^'  '"°'*"'»^«-  ^t 
risht  of  the  mortga^^e  waTutTw  T^  l"'^  P°''^^^'°"  '  ^^'  ^^e 

making  an  aUowanc;foJheeIelto^^^^^^^^  l'^  ^^^  «^  ^" 

voyage  (n).     A  stipulation  Si  /     J  f  ^'  '^'^  ^°''  ^^'^  ^"""^^ 
the  freight  is  liable' for  the  Ixtnses  o^^t    "^°  ''^  ^"'^'  *^«* 

t^at  Of  the  Pa^ojIi^fw^^SrS;^^^-^- 

Section  II. 
Of  PPioPlty  under  the  Maritime  Law. 

^^^onty^^e,er.,„e,  ly  ,e,  fori.  Ht  ocnerally  ^Hey  rank  in  inverse  «*T""™ 

Shipuright's  lien 

^Z"- '""eUen  may  be  lo.t  by  neglect  ^  ■         •• 

^'^'^^'^priorilyav'er  claims  of  Mpurights   "         "         '^ 
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Pnragr/ipht 

1258—1289 

Where  two 
conflicting 
mortgagees 
of  personalty 
are  equally 
diligent, 
they  take  in 
order  of  date. 


1259 
1260 
1261 
1262 
1263 
1264 
1265 


(n)  Cato  y.  Irving,  5  De  G.  &  Sm.  210 
(o)  Oreen  v.  Jiriggs,  6  Har  ■  W.   r-j 
expenses  include  insurance  ["^tle'ta^"^-  ^  ^J^^''  <^'°-  2)  ?6  Beav.  51      The 

pointed  out  by  the  Frenehtbde  :_["'Ji:,^f ",  ^'  ^°"°^"°8  "  the  order  of  priority 
i;  Pilotage  and  other  duos;    3    CW^nf  w  °k '*'" ''"'^ '"^'^'°"  "^  th°  Pr^S^ 
ngRUig  and  stores  ;   5.  Costs  of 'repa^  t  Tj^n     "?  ''  ■  '*•-  ^"*  °^  «ar*ho^s  tr 
anJ  coming  into  port ;  6.  WagesTrZlrln    "''  "««'?«  *'°'^''  *•»«  '-^t  voyage 
7.  Advances  to  the  master  fof  the  us^  of  fit   T  T^°y^  "  the  last  voyage 
repayment  of  the  price  of  goods  sold  hi  v     .     !u'P  '^"""S  "'e  last  voyage   and 
to  the  vendor,  buUders  anTworSen^if^,'!:/"':  *''V*'"e  P"T«^^     «    Mol^  Sue 
and  to  the  creditors  for  stores  "voX/fif       f'^  ^"^^  °"*  y<>*  '"'^^e  a  vo/age 
ment  before  her  departure  Tshe  have  alr^.d"''  ^^^1'  """"■"^t  and  iquTp-' 
l^eel,  nggmg.  and  stores  {i.e   on  botlo.n^w^  **'^^''  i  ^-  *f°"«y  1™*  o"  the  huS 
equipping  before  departure  •    m   Pre^  •'^'  1°'  ^''""'*^'  ^i^^tuaUing.  armrg  ami 
dagesof  theshipforthelaTtVovaJ    n    r'V"""  J'l'"""''*'  °f  *>>«  hull  and^l^n 
on  default  of  delivery  of  the^'  Zd's   t  \^^'^  ^^  """y  °^  '^"^^^'^  ^  freightew 
said  goods  by  default  of  th^n.^^-'    '  ^°'"  '^Pajment  of  losses  suffered  bvfl!: 


Priority 
determined 
by  lex  fori, 
but  generally 
they  rank  in 
inverse  order 
of  date. 


fe^'^- 


.ywv.^  ,. 
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im-^6Q  *"^"<=«™'°g  *'i«'n  is  that  the  holders  have  priority  over  ord 
incumbrancers,  and  that  if  maritime  hypothecations  be  giv 
different  periods  of  a  voyage,  and  the  security  be  insufficie 
discharge  them  all,  the  last  in  date  shall  be  paid  first  (r) ;  be 
by  the  last  loan  the  ship  was  preserved,  and  without  it  the  f< 
lenders  would  have  lost  their  security  ;  and  the  bondholders* 
extends,  in  the  absence  of  special  provision  to  the  contrary,  t 
whole  value  of  the  property  salved  («). 

For  the  same  reason,  if  a  ship  captured  by  an  enemy,  and  st 
to  a  mortgage,  be  ransomed,  the  ransom  shall  be  raised  out  ( 
profits,  notwithstanding  the  mortgage  («).  And  if  money  be  j 
by  respondentiaon  the  cargo  (264),  and  be  not  applied  in  forwa 
it,  but  the  cargo  is  sent  on  by  the  act  and  at  the  cost  of  its  o 
the  service  is  in  the  nature  of  salvage,  and  the  person  wh( 
rendered  it  will  have  priority  over  the  holder  of  the  responc 
bond  (m).  It  is  the  fact  of  salvage,  in  the  case  of  a  security,  i 
gives  the  priority,  and  the  last  incumbrancer  will  not  be  privi 
against  the  right  of  a  former  lender,  unless  the  loan  arose  o 
the  destitute  state  of  the  master  and  his  inability  to  get  the  nece 
supplies  for  his  vessel  on  the  personal  credit  of  himself  or  his 
plovers  (x).  In  like  manner,  in  the  case  of  an  incumbram 
real  estate,  where  a  creditor  had  prevented  the  eviction  of  the  1 
by  advancing  money  to  pay  off  arrears  of  head  rent,  it 
intimated  (y)  that  this  rule  should  not  be  made  an  instrumei 
which  the  owner,  subject  to  the  mortgage,  might  get  a  coll 
preference  for  the  salvage  creditor.  Nor  will  the  creditor  d 
any  advantage  over  a  prior  incumbrancer,  by  reason  of  an  ad^ 
for  the  necessity  of  the  ship  beyond  the  actual  extent  of  the  bott 
bond.  Therefore,  where  charterers  of  a  ship,  with  notice  of  a  i 
gage,  took  a  bottomry  bond  which  did  not  cover  the  expens< 
curred,  it  was  held  that  they  could  not,  as  against  the  mortg 
set  off  the  excess  against  tiie  sura  which  became  due  undei 
charter-party  (2)  (1169). 

1260.  The  statutory  lien  for  the  salvage  of  human  life  ( 
has  priority  over  other  salvage  liens  (a) ;  and  the  principle  of  mar 

the  ship  has  made  a  voyage  under  the  name  and  at  the  risk  of  the  purchaser  w 
opposition  by  the  vendor's  creditors.  The  voluntary  sale  during  a  voyajn 
not  prejudice  the  vendor's  creditors ;  the  ship  or  its  price  being  still  theirr 
with  power  to  impeach  the  sale  for  fraud.     (Code  de  Commerce,  191—193, 195 

,  '''LT**,?^"?"*!'  ^°**'  2  Dods.  Ad.  13  ;  The  La  Conatancia,  2  W.  Rob.  404, 
also  The  Ventaa,  [1901]  P.  304. 

(«)  Thi  Great  Pacific,  L.  R.  2  P.  C.  516. 
(0  Hope  v.  ^Yi^der,  2  Eq.  Ca.  Abr.  690. 

(m)  CUary  v.  McAndrew,  Cargo  Ex  Galam,  2  Moo.  P.  C.  (n.s  )  216 
i')  Bricev   WiUiams  Wallis,  R.  325 ;   Abbott.  163.      See  also  on  the  si 
The  Rtpon  Ctty,  (No.  2),  [18981  P.  78. 

iy)  AngeU  v.  Bryaj,,  2  Jo.  &  Lai.  763.  (;)  Ddbaoii  v.  Lyall,  2  Ph.  32 

(a)  57  &  58  Aict.  c.  60,  s.  544;  The  Coromandel,  Swab.  205. 


Statutory 
lien  for 
salvage  of 


W^' 
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CHAP,  v.]     OF  PRIORm-  UNDER  THE  MARITIME   LAW.  ^„ 

Jien,  laating  as  lone  an  a  nl„!i  •    v       ^^  '^'''"'^^^'  '»  *  sacred  1860-1861 

or  after  the  date  of  the  bond  W    A  ^  ^'^'  wereeamed  before  wage.. 

the  direction  of  the  1':   o  tt^r^^^^^^^^  '^  -f-  -de  by  ^^^^  - 

towage,  light  dues  (which  are  eZceable  bv  d  "^  "  "I  P'''**««' 

paid  before  the  ship  can  be  clearedrivj  ,    ,  ^     '''  """^  "*"'*  ^ 

the  same  priority  (d)     T^.l  "'"'^  ^"'^  ^"««'  »f«  entitled  to 

of  several  V^Z^l  p^fLrnTtoTb"  7  ""' f'''^^  '"^  '^^^' 

of  them,  where  the  conCt TL  "^  ^'"^^  ^"""«  ^^'  '««* 

seaman  to  remain  on  bo  ™d  durit  1"  Tf '°"""^'  "'^'^  ^''^^^  ^'^^ 
1281    Tn   11,  ^        ""^"'^ '"""« «'  voyages  (c). 

1^01.  In  like  manner  the  mastpr   fl,«»„i,     i 

wiU  have  priority  over  a  mortgZe  of  stin  a„d  f'  'J"*  '"""'  ^^^  °^ 
of  his  wages  ;  and  in  respect  of  sCpSL  to  til  ^''^*  '"^  '''^'''  ""'"• 
of  wages  and  other  disbuLmentsTX VoaH  m""'"  °'r'""' 
for  the  benefit  of  the  ship  (a)  aLZI.  I  ^  [^\ F'^^^'^^  '"^d^ 
to  the  same  ri^ht  in  resnlct  of  ^,-:?  k  ,1  "'  *'"'''  ^'^^  ^  ^e  entitled 
a  foreign  portCsaveXl  p  t^t'^!,  Zl  to"'  Tl ''  ^^™  ^^ 
her  freight  (h).  But  although  byTtatu  kell!;"'^''  ^f'  *"  ^"^" 
same  footing  as  to  wa^es  °  j.^  f^  ?  ^' '"  P"*  "P"'*  ^^e 

iien  for  his  own  wtrorfoTmo  ;  aZS  ^:  S^'  "'  "P  ^ 
o  the  wages  of  the  mariners  in  co'mpeXn  1^1 71^^^^^^^^^^ 
bemg.  by  an  ancient  rule  of  law,  personallv  Imhu  f  7i!  .  ' , 
wages,  whether  the  security  be  Sfen/^n  !  t  "^  ^'' ^'^'^'^ 
anything  from  it  to  their  detrimenwT  A^"'  .''''''"*  '^^' 
claim  for  wages    together  S  nff  ^\  '"''''  *^'  °^"^'^«"' 

postponed  toVlientr  lit  a^^^^^^^^^^  -«  be 

earned  before  and  after  the  dlma^e  (t  ^^  ^°'^  "  *°  "^^^^ 

-^rr^-^t:rh£s^rs^-- 

necessanes  supplied  (Z) ;  or  to  the  bondholder,  wWe  as  "s  usuall 

(d)  The  WiUiamV  iaK  th    69-    The  If  ^'"'^' 3<>  L.  J.  Ad.  17. 
not  payments  by  a  V^rsoi m^T^TclJ^i'Jtrt'A-^T'^^  ^  ^-  ^-  250.      But 
been  partly  paid  out  in  wages  TrL  .Vem  K  T^^J^^T^r^'  ''"^^^  *"  •'"^^ 

/>  ?>!    ■S^'^  ^''y'  ^^897]  P.  226. 

(?;  ine  Mary  Ann,  L.  R.  1  Ad   It  V  a  .   Ti^    r        •     ,^     ^ 

;?5£E!U£?4r  '^^-  "^^^  ^^  ^— . '  N.  Of  c.  sup.  1. 

!^  V  if  "'^""J'  ■^'''«''  !-•  R-  3  Ad.  &  E  529 

(«)  TA*  fr.«.am.  Swab.    46;   The  Jonatian  Goodhue.  Swab.  524. 
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mTA^^  ^"^""i  '"'dert.king  is  only  that  he  is  the  master,  and  i, 
character  has  a  right  to  hypothecate  the  8hip(«).  But  th 
will  be  not  extended  to  cases  in  which  the  bondholder,  for 
protectioiv  alone  it  is  made,  will  not  be  injured  by  giving  prefi 
to  the  claim  of  the  master-as  where,  by  marshalling  theLu 
the  claim  of  the  bondholder  can  be  thrown  upon  the  cargo,  le 
the  ship  and  freight  open  to  the  master  (c ,. 

1282.  lie  claim  for  wages  and  other  burthens  which  fo 

hen  upon  the  ship  when  she  is  brought  into  the  yard  of  a  shipw 

for  repairs,  will  be  preferred  to  the  shipwright's  common  law 

notwithstanding  the  possession  upon  which  that  lienisfounded  (( 

It  being  presumed  that  he  received  the  ship  subject  to  its  exi 

obligations.    And  the  preferential  claim  will  extend  to  the  i 

allowance  to  foreign  mariners  for  their  return  to  their  own  cou 

but  not  to  any  continuing  claim  for  wages  or  necessaries  sup 

after  the  vessel  has  come  into  the  hands  of  the  shipwright  (p) 

can  claims  for  necessaries,  or  other  liabilities  which  are  not  perfe 

at  the  time  of  the  shipwright's  possession,  come  into  compet 

with  his  hen  (q).  *^ 

Umage  „«y  u  ^^®^'-.?^  ^ight  of  the  creditor  by  mortgage  or  bottomry, 
override  ^  ^«  ovemdden,  by  the  hen  of  the  successful  suitor  for  damage  ( 
mortgage.  after  the  date  of  the  mortgage  or  bond  (578) ;  for  the  creditoi 
damage  may  be  wholly  without  remedy,  except  against  the  s 
but  .he  other  may  exercise  a  discretion  as  to  advancing:  an( 
the  case  of  the  bottomry  creditor,  the  risk  is  covered  by  the  premi 
But  a  bottomry  bond,  bona  fide  granted  for  the  repairs  of  a  ve 
after  damage  done,  will  not  give  way  to  the  eariier  lien  for  dama 
the  creditor  under  which  himself  derives  a  benefit  from  the  repairs 

j^?*\S»^°®^*  °^  *  maritime  lien  may  be  lost  by  neglige 
or  delay  (567)  («).  ^    ^'^ 

1265.  A  mortgagee  of  the  ship  will,  of  course,  have  prioi 
over  clauns  for  repairs  or  other  necessities  of  the  ship  supplied 
England  by  material-men ;  who,  not  being  in  possession,  cai. 
establish  a  hen  (568),  even  though  the  mortgagee  had  notice  tl 
money  had  been  so  laid  out  for  the  use  of  the  ship  ;  and  the  rigj 
against  the  ship,  and  the  proceeds  when  it  has  been  sold,  are  1 
same  (t). 

(n)  The  Sr.heia,  supra. 

S  Tke  ^'  i;^;  ^  ■'   ^*'  ^*'^«'^'  [1^3]  P.  26. 
(r)  The  AUne,  1  W.  Rob.  111. 

89*f  Tt7a:^;«?1  <P  V^  ^"'^"^*^'  '  ''°°-  ^-  ^'  2«7  :  The  Europa,  B.  & 


Maritime 
lien  may 
be  lost  by 
neglect. 

Mortgagee 
luw  priority 
over 

claims  of 
shipnTights. 


!^,„:.,i»'^%i|»^f^  "■"'"' "■ 


CHAPTER   VI. 
Of  PploPlty  by  Statute. 

Section  i.-under  the  Land  Registration  Act... 
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and  Irish  Acts,  however,  do  not  apply  if  the  owner  of  tl 

registered  security  had  notice  of  that  over  which  he  claims  pric 

The  Yorkshire  Act,  on  the  other  hand,  applies  even  where  th< 

of  the  later  registered  sectirity  has  "  actual  or  constructive 

except  in  cases  of  actual  fraud  "  (e),  which  nneans,  accordii 

recent  decision,  "  fraud  in  the  ordinary  popular  acceptation 

term,  t.e.,  fraud  carrying  with  it  grave  moral  blame,  and  nc 

sometimes  has  been  called  legal  fraud  or  constructive  fri 

fraud  in  the  eye  of  a  court  of  law  or  a  court  of  equity  "  (/). 

the  efle  t  of  this  may  be  is  not  clear.    The  present  editors  are 

to  distinguish  any  degree  of  moral  obliquity  between  on 

knowing  of  another's  prior  incumbrance,  deliberately  ign( 

and  claims  to  rank  in  priority  to  it,  and  one  who  commits  an; 

kind  of  fraud  with  the  same  object.    To  them  it  seems  that  n< 

less  strong  than  "actual  fraud"  could  fitly  characterize  i 

transaction.    The  framers  of  the  Act,  however,  in  excluding 

notice,  seem  to  have  differentiated  such  a  case  from  actual 

but  it  seems  regrettable  that  they  did  not  confide  so  deli 

distinction  to  the  world  at  large. 

None  of  the  Registration  Acts  apply  so  as  to  give  the  reg 
instrument  priority,  where  it  is  only  intended  to  pass  such  esi 
interest  only  as  the  mortgagor  has  in  equity  ;  ex.  gr.,  a  deed  of  i 
ment  for  the  benefit  of  creditors  does  not  take  priority  of  t 
unregistered  mortgage  (^f).  At  law,  an  unregistered  instr 
was  held  to  be  fraudulent  and  void,  even  under  the  Middlesi 
Irish  Acts,  according  to  the  words  of  the  statutes,  as  aga 
subsequent  purchaser  for  valuable  consideration,  though  h< 
with  notice  of  the  unregistered  security  (A).  But  it  was  h 
equity  (i)  that  the  effect  of  these  Acts  was  neither  to  vitii 
unregistered  instrument,  nor  to  give  an  instrument  any  % 
force  by  virtue  of  registration  than  it  originally  had,  as  agai: 
earlier  unregistered  instrument ;  hd  only  to  avoid  the  latter  as  a 
the  former  (k)— th.ua  letting  in  the  doctrine  of  notice.  And 
because,  according  to  the  equitable  construction,  the  intentio 
to  give  notice  to  persons  who  for  want  of  it  might  be  imposed 
by  a  prior  security,  and  not  to  shelter  those  who  had  it  alrea 

T,  ^^l^.^S^'^''  Mortgage  Trust,  L.  R.  16  Eq.  41 ;  Credland  v.  Potter,  L. 
Eq.  350  (aflSnned  L.  R.  10  Ch.  8). 

(e)  47  &  48  Vict.  o.  54,  s.  14. 

(/)  Per  Stikldto,  J.,  Battison  v.  Hobson,  [1806]  2  Ch.  403. 

(g)  Jonea  v.  Barker,  [1909]  1  Ch.  321. 

(*)  Dot  d.  Robinson  v.  AUaop,  5  B.  &  Aid.  142. 

(i)  Jones  v.  OMons,  9  Ves.  407. 

(*)  Wrightton  v.  Hudson,  2  Eq.  Ca.  Abr.  609.  As  to  the  effect  of  the 
Registration  Act,  1866,  see  Macphereon  on  the  Law  of  Mortgage  in  Bern 
the  North  West  Provinces,  Ch.  5.    Hicks  v.  Powell,  L.  R.  4  Ch.  741. 

(/)  Blades  v.  Blades,  1  Eq.  Ca.  Abr.  358 ;  Ford  v.  WhiU.,  16  Bpiiv,  120  ;  .i 
V.  Holdsworth,  1  Sim.  (n.s.)  106  ;  BusheU  v.  BusheU,  1  Sch.  &  Lef.  90  ;  Lord 
V.  DenisUm,  4  Bro.  P.  C.  189 ;  Cheval  v.  Nichola,  Str.  664. 
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M^^:  Mi 
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purcba«o  shall  never  bo  ««t  up  in  cauitT      u  u  '""«"*'"^«.  "d  hi«  1866 -^fe- 
tut  a  person  has  registered  his  «Ln   .J  •  ,'^"''  ^'™'''  ^'^^  '*<"t 

notice  to  a  subsequent  incumbrZ^'  u  ""*  "'  ''•^"  constructive 
warch  (m).  ^         '"^unibrancer  who  may  have  neglected  to 

if  L^'°^>r''''^  consideration  it  follows  :- 

without  no'L'lSlgil'!;'^^^^^^^         »  '«^«'  mortgagee -r""" 

mortgagee..,«;dui;rtS^^^^^^^ 

*nd  that  a  prior  lecaJ  mnrf  „»      "",*"'<" '"  t'me  than  the  other  (nV  •"  M'-I'II-^mx 

aum  without  actuXtreTf^^^^^^  '-^-«  *  furtlrj;^;' 

ablemortgageeiRlikemannerluinTtn^KT  '?"''  ^'^'  °'  «°  ^l"^*-  ^^ 
their  rp«m^f; ....\«""ng  in  the  legal  estate  ^.^  m...L_i.  '8"""' 


abio^ortgi  irrirrn:  :eS^^ 

their  respective  securities  a  h^retr'  "'*V'  ^^^'  '"''^  ^''^^  ^^^-- 
regwtered-for  the  registration  wnl  •n<«imbrance  be  duly  i^t.S«e„u., 

nreva.l-  .. j._..  /_^«r,  ion  woi king  no  notice.  th«  Ip„oI  „„*„Z  .^  «'•««• 


^^»,„,c  wuunties,  although  f>i»  «.^.^    •  .    '/-/>•—/  iov«.  unregutem 

regwtered-for  the  registration  wnl  •n<«imbrance  be  duly  i^t.S«e„t. 

prevails  according  to  Th    dlTriro^'T  T  ""t^'^«  '«^'''  -»«te  feKj."; 
the  Irish  Act  and  the  Yor£  .1  *f '"«  ^"38).    But  under  V-ichixr 

the  time  of  registration  (61)  and  tt^         ^''T'  f  ^^''''^^'"^  *«  ^'''''-"^ 
the  prior  legal  deed  draws  to  H.!     t  ^^  *^'^''"«'  ^^^  ^^^'ch  "l".!-'-! 

™ent,    to  the   prejuC  o^th     11?"""' ""7^^^^ 
negatived  (r).    Under  the   IriT  '^**'!^  "g'stered  instrument,  is  """^'-'tercd 

an  instrJek  (though  e;ia?eolaIft"  ''''''   ^Wo're,  ^^.^^ 
execution),  becomes  effectual  bvr.^r  T      '"'^'^^^"^nt  in  date  and  ^"""ty. 
brancers  (,).  whether  Ero^faS^  «"  °th-  incum- 

force  of  the  words  of  he  Ac  Zd  do^'  f"*  *?''  '^  ^^  *^«  ^^^^ 
amounts  to  notice  under  the  ;  ant  mo'T.  ""^'^  *^^'  '^«'«*^«*-" 
Act8(0.  And  it  is  only  a  dee/r  .  ,"""^''*^«  ^^^^^'^'^ 
fraud"  under  the  Yorkire  tt^  I'T^r*^  ^™"d  ("actual 
registration  („)  '  -^'^^'  ^^'«^  *'"  acquire  priority  bv 

su^XJ^tlncrb;,^^^^^^^^^  ^i;e  Irish  Act(.).  a 

«hall  not,  although  that  s  c^^^e "t^^^^^^^^       '  P"°^  ^'^'y' 
over  .  .  equity  by  registeri„rh1srf  ^rbC:  t^dS 

(m)  By  the  Yorkshire  Act   47  *  ^b  \r.  , 
notice,  but  this  section  was  re'pl,e5  i*  thVfoIInu^'  "•  '^'  *''''  ««*«»«  «.„,  m^, 

W"'  i^'V^'i '  ^'  ^*««  '.IVlt;:  lltL  'S'  ^-  ''Z'^^^'l*'-  e«4  '  Sheldon  V. 
(S.S.)  106;  TMn^tatt  V.  Trappea.  3  Sim  286.        '         '"°"  *•  ^'^"^'orth,  1  Sim. 


^-^■^•:'>*^^i  » 
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IjS-'/J?!  *""'"*'  '™'°  ""*'*'*'  """"*  *'*'  *'""'<*  *»>'  **»"  wgistration. 
''f'*  above  pointed  out,  thin  doctrine  in  expresiilv  excluded  In 
Yorkshire  Acta. 

rmlKS*         ^^^'  ^"*  ***'  subsequent  incumbrancer    even  in  Mi< 
.Uh,.  not  Io«  *"■  Ireland  will  not  be  affected,  unleH«  he  had  notice  of  the  unreg 

K'bt^",^'  P""'  *^****^  "'*"•  *^  "^*  *'*  "''■""'^  <*)•  *«f  •>•»  re^JwterinK,  in 
untf^  he  h*.i  nnence  of  notice  received  afterwards,  is  no  more  than  happen 

on.tn"  '**'"  *"  '"'■"•nbrancer  without  notice  protects  himself  by  getting 
outstanding  term,  upon  receiving  notice  of  the  metne  char) 
has  been  said  that  the  notice  must  bo  so  clear  and  undoubtcc 
the  registration  of  another  deed  in  prejudice  of  the  title 
amount  to  fraud  ;  no  suspicion  of  notice  being  sufficient  to 
the  court  to  break  in  upon  the  statute  (a).    Suspicion  of  i 
however,  is  not  notice  ;  but  clear  constructive  notice,  such  as 
from  the  agent  to  the  principal,  is  now  held  to  bind  the  later  i 
brancer ;   though  no  question  of  fraud  or  conscience  arises 
such  notice  (6). 

1269.  A  purchaser  or  mortgagee  is  not  bound  to  make  inc 
with  a  view  to  the  discovery  of  unregistered  instruments  (c). 

1270.  An  unregistered  assignment  may  be  sheltered  und( 
earlier  registered  deed,  and  have  priority  over  an  unregistered 

&ma*t""'  "*•  *'"'''"  ^^^^  *''""  ^'*^"  "^  ^^^'^  (rf)  ;'but  a  later  registered 
he  Hhvlu-tM  ^'''  ""*'  necessarily  protect  that  which  is  earlier  and  unregis 
supposing  it  to  be  otherwise  good.  Thus  where  there  wen 
conflicting  unregistered  leases  and  the  later  of  them  in  point  oi 
was  mortgaged,  and  afterwards  sold,  and  the  mortgage  and  pur 
deeds  were  both  duly  registered,  the  registry  was  held  to  I 
sufficient  as  against  the  first  of  the  two  leases  (e). 
1271.  Under  the  Irish  Act  also,  the  subsequent  registereJ 
h^g  „?''^  °J  *  P«''«o'^  l»av'«g  in  fact  no  interest,  but  having,  by  the  n« 
title  may  of  the  real  owners,  an  appearance  of  a  legal  title,  was  allowed 
Et  prior  ''^^^'^<'®  (^)  °^«'"  »n  ^'''•''er  unregistered  deed.    The  circumst 

(z)  Ebey  V.  LiUyefu,  8  Hare.  159  ;  and  see  Essex  v.  Baugh,  1  Y.  &  ColL  C  ( 
(a)  Htne  v  Dodd,  2  Atk.  275  ;  Jolland  v.  Stainbrigde,  3  Ve8.  Jun.  478  •    If 

r""^"^}^  ^""■i  *^°J  Chadu-iek  v.  Tur«er,  L.  R.  1  Ch  310 ;  see  irotai  Lalu 

Co.  V.  Good,  under  the  law  of  Natal,  L.  R.  2  P  C  121 
(6)  Afarjoribanksv.  Homnden.  Dru.  11 ;  RolUilui  y.' Hart,  L.  R.  6  Ch   678 

«ee  Leuchan  v.  J/ CaJe,  2  fc.  Eq.  R.  342;    and  Wonr^ld  y.  Maillatl,Z5 

^^■^^'^^^"t^Ro"""!  Vr  ^""i,!-  ^""'J'  ^-  R-  7  H.  L.  135:  Brad, 
iiwh  A ^"-  ,  ^?  ^P*<"»  V.  Baldmn,  2  Jones  320,  notice  of  a  tenanc- 

in  Wallace  v.  Donegal.  I  Dni.  &  Wal.  461  (aiBrmed  p.  490  &  5  CL  &  f!  62! 
penrfew*.  were  held  not  to  be  such  notice  as  would  avoid  the  effect  of  the  Re, 
Act.  according  to  Wyntt  v.  Baru'ell.  ' 

45^1!.  J^  Clf  "43*  '■  ^"^'  ^'  "■  '  "•  ^  "^'  ^"'  ^"'  S=i-BOHXE  ;  Lu  V.  CI 
(d)  WatburUm  v.  Loveland,  6  Bligh.  (n  s.)  1 

„-'lf'^''i'K"*7-  'f'""''°»'  Str-  10«  ;  ^«f*  V.  Armstrong,  I  Huds.  &  Bro. 
as  rxplamPd  by  Urd  TP.Uixu  in  21  ill  v.  II. U.  3  H.  L.  C.  628  at  p  802-  an 
BnUersby  y.  Rochfort,  2  Jo.  &  Lat.  431.  ^  ' 

(/)  Warhurton  y.  Loveland,  6  Bligh  (n.s.)  1. 


by  an  <'arliiT 

registered 

one. 


Registered 


f    *       '.  ■■    ■  -. 
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■-..«. 


Lee  V.  Cluttou, 


wore,  that  •  husband      irtv  t« 

h«  wife  conveyed  her  ieanehold;  to  tnf7"*"*  '"""'''"'*'«^  »'/  which   /w^^. 
•nd  her  children,  with  a  t^TforlhlTT"  T'"  '"^''*  '"'  »»«"*1'  1871^^78 
during  hi«  life.  m«le  a  Joanc  after  .« 1       ''      *"  ''''^'  '^'  "'"*«  'J"'^'"''-^ 
were  postponed  ;    on  the  g^oi^'l^'LT' '°  "'''^■^  ''^*'  *™«'-»  t'i'^.r' 
the.r  neglect  to  rcgiHter.  to  rcZ  thl  "^  '^""'"^  '""'  ^y         *  """ 

neither  M.ey.  nor  tho«e   llt^u  der'th  T'''"':  f  "  ""'"^'  "«»>». 
-gainat  the  per«on«  deluderbv  thLl     "''  '""'^  ""'  "''  ^''^'^  ^"^^ 

In  the  ca8Vla8t  citodT„  ^  .      «PP«>arancc  „f  right. 
/or  the  gainU  of  pSrit  ZT^  r'''  ^'^^^'-^  it  be  necc««^ 

.nd  later  deed' Hhou^re'tht'deXn^^^    ^'"^  '°^''  '''^  «"'-^ 
appeal  to  the  Houne  of  Lords  hom  I        T"'"  «™"''"-  =   ""'^  °" 
the  judges  (with  which  tlTt u    l'^  I^^^^^^^^^     ^'^^  '^t  "P'"'""  ^f 
was  intended.    And  it  was  said    L?.?^'-    .**  ""  '*"'''  ""^triction 
purcha.ser.  which  the  LtsZlf^' '\' T'^''^ ''' '^^^^  ^^^>^^nr.ent 
whether  the  secret  conveCro^r    *°  '""""^'  "^  ^'^«  -"-• 
hi«  immediate  grantor  or  of  w"       "^'  "''''  '^"'"  the  deed  o 
different  opinion  wt  Hon  e  vetrs  eTrP  """"  "'  *'*''  ^•^^''^^-    «"^  * 
of  King'8  Bench  in  IreTa^'Th;!  '      'f 'T^  ^^>  ^^3^  *»»«  ^ourt 
the  Act  was  confined  to  the  ^^  T^^'^'  ^'"'^  ^''^  P^'-'^y  «/ 
of  one  life  ;  and  that  the'de"  e^rt^^^^^^^^       T  *°  ^^«  ''""^■^ 
where  the  latter  hcd  conveyed  hv  !n  /     ,  ''''"'""  "^  *»  ««tate 

a  registered  deed,  ve  t  a  Jo^  iZTlTT''  *^"''  ^""''^  ""^'  '^->' 
«eller  having  alreadv  parted  wihal  J  \  ^"■'""  '  '°^  *^«'«  the 
registereddeed  had  noVng  t:  Iv  ^  "^'!: t.""'"^'  °^  '''^ 
decided,  that  a  registered  assilml'V  *  """  *'***  principle  thev 
by  the  sheriff,  was  of  no  forcer       "^  ^'"P'''^*'  ''^''^  «"d  sold 

veyancebyth;deb.o.    yltLrSt'oV"/'"  "r^"'^^^^^'^  -- 
deed  had  been  made  by  the  sam7' ^.nJ     ^f"'  *^**  "  ^^e  second 

prevailed  after  registrat  o^Tor   b  ^.' '^^  ^' ^"'' '*  ^^°"'^  *>«^« 

A)  ^fcoiw  V.  Charlesworth.  I  Keen'  63 
{*)  A'et*  V.  Pennell.  2  H  *  M   I7n      ,r 
(')  Sampler  v.  Cooier.  2  B.  &  Ad  223.  '^'      "'''  '^  ^'"^  2?  ^av.1.'  "" 


654 


OP   THE   PRIORITIES  OF    INCUMBRANCERS.      [PAl 


Registntion 
of  appoint- 
ment under 
power. 


la^-tuTiQ^fi  Under  the  Yorkshire  Act,  1884,  however,  equitable  mortgag 
^  deposit,  even  without  memorandum,  and  also  vendors'  liens, 
be  registered  (m).  On  the  other  hanJ,  a  mere  agreement  by 
build  on  his  land  with  money  advanced  by  A.,  and  for  the  a 
such  buildings  to  A.  when  completed,  is  not  capable  of  being  regif 
under  the  Yorkshire  Act  (n),  or,  it  would  seem,  under  the  Midd 
Act. 

1274.  An  appointment  made  in  exercise  of  a  power  wi 
postponed  to  a  subsequent  incumbrance  which  was  registered  e« 
whether,  it  seems,  the  deed  which  created  the  power  were  regis 
or  not  (o). 

1275.  The  registration  protects  the  equitable  title  of  the  i 
gagor,  as  well  as  the  legal  title  of  the  mortgagee ;  and  pre' 
the  lessee  of  the  latter  from  claiming  a  title  adversely  U 
former  (p). 

1276.  The  registry  will  not  give  validity  to  a  forged  deec 
and  ^<^  priority  will  be  gained  by  an  informal  registration  (r). 
instance,  if  the  grantor  have  executed,  and  the  grantee  have 
so  afterwards,  in  the  presence  of  other  witnesses,  by  one  of  y 
only  the  memorial  is  attested.    The  Act  makes  one  of  the  witn 
to  the  deed  a  necessary  witness  to  the  memorial ;   the  gran 
execution  is,  however,  not  the  execution  of  the  deed,  but 
altogether  be  dispensed  with.    The  grantor's  is  the  real  execu 
and  one  of  his  witnesses  must  attest  the  memorial. 

1277.  Where  a  will  of  a  testator  devising  land  in  Midd 
or  Yorkshire  has  not  been  registered  within  the  period  allowe 
law  in  that  behalf,  an  assurance  of  such  land  to  a  purchase 
mortgagee  by  the  devisee  or  by  some  one  deriving  title  under 
shall,  if  registered  before,  take  precedence  of  and  prevail  over 
assurance  from  the  testator's  heir-at-law  («).  But  qucere  wh< 
this  is  not  now  controlled  as  to  Yorkshire  by  ss.  14  and  17  ol 
Act  of  1884. 

1278.  Under    the   provision   of    the   Middlesex   Registrs 
Act  (0,  documents  which  are  shown  by  the  entries  to  have 


Registration 
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gagor and 
mortgagee. 

Registry 
does  not 
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forged  deeds. 


Titles  under 
unregistered 
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against  heirs. 


Contem. 
poraneous 

in  Middlesex,  registered  on  the  same  day,  and  at  the  same  hour,  will  be  assu 
to  have  been  duly  entered  in  the  order  in  which  they  were  rece 

(m)  Yorkshire  Registry  Act,  1884,  s.  7.     Before  this  Act  the  law  In  York 
was  aliUr,  KettUwell  v.  Watson,  21  Ch.  D.  685. 
(n)  Sodger  v.  Harrison,  [1893]  1  Q.  B.  161. 
(o)  SerafUm  v.  Quineey,  2  Ves.  Sen.  413. 
(p)  BaU  V.  Lord  Rivtrsdak,  Beat.  550. 
(5)  Ee  Cooper,  Cooper  v.  Vesey,  20  Ch.  D.  611. 
(r)  Jack  V.  Armstrong,  I  Huds.  &  Bro.  727. 
(«)  Vendor  and  Purchaser  Act,  1874,  c.  78,  «.  8. 
(t)  7  Anne,  c.  20,  8.  6. 
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CHAP.  V,.]     0,  p„.„„,„^  „,  ^^^^^^^^^  ^^^^  ^^  ^^^  ^^^ 

1279.  By  :  3  0,  Jn.^^Z  72  '^"'^y  ''^^ 

any  interest  in  anv  lands  ^7^     .  ^^'  *  P*"**^  claiming  „   ,       , 

*«  X  lu  nuy  lanas  may  enter  a  cavpaf  nn  *i.         •  ^      .    System  of 

favour  of  any  other  person  for  a  hJZ^         ^  ?  *^®  '^^'^^^  "»  "^^^^  « 

i«  that  any  assurance  Z^l  Tf     f  "°**'  *^"  '^^^  °^  ""^^^  ''°''"^- 

whom  the^«.veat  C^.Ven'^n  favo  '  7.1^  """^^  '^  *^«  ?«"<>«  b^ 

such  caveat  was  given  istri.  ^*  P*'"''"  '°  ""^"^^  favour 

registered  upon  thfit;  wht  7'  ^"'?^  *'  *^""S^  '^  ^^^  ^een 

of  this  usefxS  pro^siwI^nV     '*'''**  "^*'  ''^*"^^-    ^he  object 

a  new  registraTorre^rrdeZSn^r"'  f^P^-^^'^^  of 
assurances.  ^  P®°*^°8  *^«  completion  of  formal 

1280.  The  provisions  of  18  &  19  ViPf  «   ik      ,«  , 
manner  as  to  the  effect  of  not.V»o<.*irr>        «o°str"ea  m  the  same  of  rent- 

although  unregister:dl:;t::l?fSt^rb^  -<^-nuities.:!:Srr 
brancers  who  took  with  notirp  JaT      !^ t       «"^s«quent  incum-  have  same 
of  the  grantor  (x).  '''*°^  ^^^''^^^  *^«  *'»«*««  in  bankruptcy  ^^^'^^^ 

1281.  The  Land  Transfer  Act.  1875  (54)  provide,  .»,  .      u-       ^^-- 
to  any  entry  to  the  contrary  on  the  reS  CTstld    .'  '"''^'''  «!f^«- 
the  same  land  shall  as  b«.tw»«„  ♦  k       =-,       '  'Registered  charges  on  "nJer  Land 
order  in  which  they  are  enter^  t^^^nselves  rank  according  to  the  ^'^-Aot,. 
to  the  order  in  wScHh^^t  cTeatd  ;;P'  ''''  "°*  *"-<^-S 

ofi^(itS)^rzi^r^-^few^^^^^ 

Section  II. 
Of  the  PPlorlt.es  orHe»l,tere<I  BUls  or  Sale. 
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1288.  The  10th  section  of  the  Bills  of  Sale  Act  187S  n,    -^ 
that  m  case  two  or  more  bills  of  sale  are  mv!!  '  P'^^'^^^s  BUb  of  sje 

or  in  part  any  of  the  aamelZfTT  ^In'  f'^P^^^^g  ^^  whole  take  pi^^ 
order  of  the  Jate  of  trerr:g- S^^"^^^^^^^  -  the  »,£-. 

chattels.  Conseouentlxr  fi,«  t  ij  ,  respectively  as  regards  such 
of  sale  by  Srss^ion  oflh"  !L*  ^"'"^"*"*  ^^S'^*"^^  bill 
of  an  earlier  re^ister^wS  ()  '\f^  ^^l'''''  ""^*  '^'  ^^^d" 
to  be  applicablfolto  auit-  ^""  ^'  ^*°^'°'  ''PP^"^ 
later  registered  bil^of  sI^^H!  h^/.  TT^  u'*"^^^  «""-^«d 
oftbeActthatregist^^l^;^--;:^-:^ 

(«)  ^,«  ^.  p„^.;;^  2  H.  &  M.  170. 
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1283— &  *^  "^-  ""''^^^'  ^  ^a'^  as  the  latter  have  any  force  (a).  Ai 
unregistered  bill  of  sale  will  be  void  as  against  an  execution  ere 
though  the  latter  had  notice  of  it  when  his  debt  was  contracte 
It  will  also  be  borne  in  mind  that  under  the  Act  of  1882  al 
registered  bills  of  sale  given  by  way  of  security  for  money  are 
facto  void  (104). 

The  priorities  which  result  from  the  various  other  provisio 
the  Bills  of  Sale  Acts  are  considered  in  connection  with  the  fc 
observations  upon  the  Acts  (77—123). 
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Section  III. 
Ppiopity  under  the  Policies  of  Assupance  A 


Dates  of  notice  of  aaaignmenis  regukUe  priority 
Mere  agreement  to  assign  not  within  Act 


FASAC 

..  i; 
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1284.  By  the  Policies  of  Assurance  Act,  1867  (c.  144),  i 
the  date  of  the  notice  which  the  Act  requires  to  be  given  to 
assurance  company  in  order  to  enable  the  assignee  to  sue  upon 
policy  (150,  1234),  regulates  the  priorities  of  all  claims  under 
assignment ;  and  payments  bona  fide  made  by  the  company  bt 
the  receipt  of  the  notice  are  as  valid  against  the  assignee  gi' 
the  notice  as  if  the  Act  had  not  passed. 

1285.  A  mere  agreement  to  execute  a  mortgage  of  a  policy, 
being  an  assignment  within  the  Act,  notice  of  it  to  the  comp 
will  not  give  priority  over  an  earlier  equitable  mortgagee,  who 
given  no  notice  (c). 


PAKAOI 

..  121 

..  121 

..  12J 

..  12t 

..  12J 


Skction  IV. 
Of  Ppiopity  undep  the  Mepchant  Shipping  A< 

Mortgages  of  ships  have  priority  according  to  dates  of  registration 
Priorities  of  mortgages  made  under  certificates  of  mortgage 
Tacking  unregistered  further  charges 
How  far  mortgagee  of  ship  considered  to  be  "  owner  " 
Registered  mortgages  of  ships  protected  on  mortgagor's  batikruptcy 

KKve      1286.  The  Merchant  Shipping  Act,  1894  (134,  141),  directs 
priority  t^*t  If  there  be  more  than  one  mortgage  registered  of  the  sa 

aecOTdmgto   ship  or  share  therein,  the  mortgagees  shaU.  notwithstanding  a 
registration,    e^press,  implied,  or  constructive  notice,  be  entitled  in  priority,  < 

(o)  Conefly  v.  Steer,  7  Q.  B.  D.  520 :  Lyons  v.  Tucker,  7  Q  B  D  52^ 
(6)  Edwards  v.  Edwards,  2  Ch.  D.  291.  •  '  se-  c  u.  o^i, 

(e)  Spencer  v.  Clarke,  8  CL.  D.  137. 
(d)  Section  33. 


■"«t™,.„t,,  ,k,  .^,i„„  will  „„f  ^;^,;'7°^™'  °'  *•  4.to  of  A, 

*"'•    The   same    A/.*-    -     x  • 
concerning  ,i.pH„ri./°f^°StL°f   't«  Mowing  direction.,/,^.. 

Wiienever  the  certificate  «r.^„«       ,  ^"  ""^«  »nder 

irrh^"^^-'--^^^^^^^^  and  lin^ts  the  time  TJ^^^' 

18  to  be  exercised,  no  mortakire  T«S^^P*''^^^  °' 'Mortgaging 
without  notice.  shaU  be  irSche^r  "^  '""'^^  *°  *  ^^^^S 
orinaolvency  of  the  person ^5.^.1^'""  ''  *^^  ^^'^^"p'cy 

Every  mortgage,  which  J  Zl?  t   ^''''  ""^  8^^^^- 
W  priority  over  all  molaLTtt       °"  f«  *^«^^''-t«.  «hall 
subsequently  to  the  date  of  fn  r^  o^th'^'^'J^^  °'  '^"''  '^^^^ 
book ;  and  if  there  be  more  mn7f  certificate  in  the  -..ister 

certificate  (188),  the  res^c    ^E  ^''^"'^^  ^"^^^^  on  the 
any  express,  implied  or  c^nst^etTve  fT'  f  *"'  ""^-'^tstandin, 
the  other,  according  to  the  ckte  alwrr'  ^'  '"'''''^'^  «°«  ^ 
ment  is  endorsed  on  the  certTfielte  ^nf  t  '"'^^  °^  ««^^  'm^— 

the  exercisi  of  t.tZ^'^ZZ^  *%t  ^^^  '-^  <^own  as  to 
whose  mortgage  is  register^  1°  ^LtrtT^^^^  -ery  mortgagee 
and  powers,  and  is  subject  to  f L  certificate,  has  the  same  rights 
had.  and  been  subject'^  tf  2s  mo"r  ''^Tf'  ''  ^«  -"^^  £ve 
the  raster  book  instead  'of  oi^r^Sfcatir  ^^°"^"^^  '^ 

laoa.  It  has  been  held  thn*-  <. 
an  unregistered  further  charge  agS/fhiT^'"^  ^*°°°*  *«ck  Tacking 
to  other  mortgagees,  where  the  unt  \     f  "g^stered  mortgage  unr^Led 
clusively  for  the  first  mortgagee 'sT^^^  '""f'^'  -««  not%l  ^S' 

CO,  l''\^  *^  ^"^  '^dependentTu^r'o; "  •"  "^'^^  ''^^^  ^*  -"^"^t      ^• 
court  abstained  from  Spressin^r    •  '^^"'"^S  registration.    The 

'  *he  further  charge  A^S^tLS "  S  Zf  ^  "^^^  ^°  ^^^ 
1289.  The  provision  (OthTt  ,.  ''''"'^'^'''^^-ffeeih). 

of  the  mortgage  be  deeii'i^t  bl'  ,^2^^-  t"  '^^^  ^^  —  Ho.  ,„ 
ar  as  may  be  necessary  for  makinVrtavI^'L"^  '^'  '^^'  ^^^pt  so  -V^ 
the  registered  mortgagee  the  o^l  l^^f  .^^^^  makes  IX.  e. 

'       ^^'^  *^  IS  necessary  f„r  that  ^  "o'"><t." 

(/)  Section  «;  ^"  ^'^"^"  ^"^'  [ISOSUK  a'sSr'""'"'"^^^"'' 

^*^  '''"■' "-^^Pfe**'.  7  DeO.M.&G.  585      '^^  *'"=***'".'"  W.  (5),  (6). 
'•  ■  (»)  Section  34. 
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purpose ;  and  therefore  protects  him  against  a  sale  of  the  sh 
an  execution  creditor  {k). 

1290.  No  registered  mortgage  of  any  ship  or  share  tl 
shall  be  affected  by  any  act  of  bankruptcy  committed  by  the  i 
gagor  after  the  date  of  the  record  of  such  mortgage,  notwithstai 
such  mortgagor,  at  the  time  of  his  becoming  bankrupt,  may 
in  his  possession  and  disposition,  and  be  the  reputed  owner  of 
ship  or  share  thereof ;  and  such  mortgage  shall  be  preferred  t< 
right,  claim  or  interest  in  such  ship  or  any  share  thereof  which 
belong  to  the  bankruptcy  trustee  of  such  bankrupt  (J). 
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Section  V. 
Of  Ppiopity  undep  the  Juds^ment  Acts. 
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Priorities  of  judgment  creditors  determined  by  dates  of  delivery  to  sheriff 

of  writs     . .         

Judgment  creditors  can  only  claim  subject  to  every  liability  of  debtor 

Priority  of  Crovm  debts 

Securities  made  to  defeat  judgments  are  postponed  to  them 

Irish  judgment  creditors 

Bule  that  judgment  creditors  take  subject  to  prior  equities  applies  to 

chattels 

Judgment  creditor  not  a  purchaser  within  27  Eliz.  c.  4 

Judgment  creditor  of  heir  no  priority  over  creditors  of  ancestor 
Sights   of  judgment   creditor   against   other   creditors   under  deed 

arrangement 
Judgment  creditor  under  Sequestration  Act  . . 
Judgment  creditor  has  no  charge  after  return  of  writ 
Surplus  of  sale  moneys  in  hands  of  judgment  creditor 
Judgments  liable  to  be  registered  in  county  registers 
Doctrine  of  notice  no  application  between  judgment  creditors 
Executor  of  debtor  may  prefer  one  judgment  creditor 
Judgments  must  be  registered  during  debtor's  lifetime 
Contemporaneous  judgment  and  decree  for  general  administration 
Judgment  obtained  by  creditor  pending  administration  suit 

Foreign  judgment        

Sheriff  unth  two  writs  in  possession  . . 

Priority  of  mortgagee  under  personal  judgment  against  debtor 


1291.  Judgments  afEect  the  property  of  the  debtor  from 
time  when  the  sheriff  has  made  his  return  to  the  registered  wi 
execution  ;  and  the  priorities  of  judgment  creditors  are  detem 
by  the  priority  of  the  date  at  which  their  respective  writs  of  execi 
were  delivered  to  the  sheriff  (m).  The  sheriff's  return  to  the 
amounts  to  delivery  in  execution  (n). 

(i)  Dickinson  v.  Kitchen;   Kitclien  v.  Irving,  8  £1.  &  Bl.  789. 

U)  Section  36. 

(m)  27  &  28  Vict.  c.  112,  ss.  1,  3  ;  Guest  v.  Cowbridge  Bail.  Co.,  L.  B.  6  Eq.  6 

(n)  Champneyi  v.  Burland,  23  L.  T.  (N.a.)  684. 


i&iJ' 
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f8<*te,  the  judgment  will    ««  ?    ?  ^"'*^'  «°d  in  an  equitahLT  ?«?  ""^J^ 
judgment  crldit^  1  1  ^^r     ^'   ''^"^*'*'^«  mterest(or  A  S^ve^""^*^' 
udgment   over  persons  who  hi"'  -^"""'^  ''^  *°^««   °^   hitffi*?"^ 
he   «.me  estate  (,);  whittr  he  elaC/'"'''^^   interests  ir^"*-" 
trust)   against    the  estate  of  \^  ^'"  ^^  ordinary  case  of 

«uch  an  equitable  int^^^  I^  '^l^'f"'  ?-  'r«.,  (y).  «?  a^t 
has  paid  his  purchase  monev  l.n  .'  P"™^«««' ^^^  value^who 
Norcanhe,bygivingnotTcetot^?    .  ^'"'"^  *  conveyance  M 
any  better  position  than  the  jud^VnTdeb*:'  *  '?' '  ^"'  ^^-^^  ^ 

omitted  to  give  notice  of  their  rhl  ^^  ^''^^^'  who  have 

cases  of  the  latter  cl'*ss  thl  ,  "^^^  ^'^  *he  trustee  (s)  A.T 
take  a  mortgage  b,  a  itr'"^'  '"''  '"^y  ^^'^  down  (J)  thati  " 
^*he  mortgag^r-on  bo^d'td^^^^ I^^^  ^^  «.  lelii'  Ity  t 

not  rely  upon  the  legal  notice  of  1       ^  Judgments  ;  wherein  I  d  d 
case  to  be  a  trustee  of  th.f  aI    ^'^'^''  ^"t  held  the  heir  in  fK 
the  equity  of  tkeVj'Jr^^2'^^<  "^'^^  -«  ^^ 
heir ;  for  a  purchaser  witho^  noH      1  '''*  ^'  encumbered  byThe 
mcumbrance  is  not  like  a  sa!e       '"  ''^  ^  ^^"^'  ^^^  he  free,  but  an 

And  where  a  tenant  for  life  anrf  f«.     .  ■ 
to  trustees,  in  trust  to  sell  and  1T°V°  **"  ^'''^^d  in  conveying 

(,\   A  J  "J  "inchehea    1  P   iv 


■^•e'ey,  4  Sim.  70. 


and  see  Prior 


'•  ^enpraie,  4  Price. 
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Paragrapkt  the  deed.  And  it  was  said,  that  from  the  time  when  a  perso 
1292— 1%94  having  judgments  against  him,  entered  into  binding  contra 
sell  his  estates  to  purchasers,  the  latter  had  a  right  to  have  th 
estate  conveyed  ;  and  if  the  vendor  had  subsequently  confe 
judgment,  that  judgment  never  could  have  impeded  the  prog 
the  legal  estate  to  them.  The  like  doctrine  prevails  whe; 
judgment  creditor  claims  after  an  equitable  charge  for  paym 
debts,  or  any  other  equitable  interests  (y). 

Riority  of  1293.  Under  the  Crown  Suits  Act,  1865,  and  the  Land  CI 
Crown  debts,  ^gt^  jgoQ  (j)^  Crown  debts  do  not  affect  land,  as  against  hm 
purchasers  for  valuable  consideration,  or  mortgagees  with  or  w 
notice,  unless  a  writ  of  execution  has  been  issued  and  regi 
before  the  execution  of  the  conveyance  or  mortgage  to  th( 
chaser  or  mortgagee  ;  but  this  provision  does  not  (a)  take  av 
abridge  any  prerogative  or  right  of  the  Crown  in  respect  of  pi 
or  otherwise,  over  or  against  the  creditors  of  any  debt 
accountant  to  the  Crown  (6) ;  and  save  as  expressly  provided 
part  of  the  Act  referred  to,  every  prerogative  or  right  of  the  C 
as  against  the  land  or  creditors  of  any  debtor  or  ;:kCCountanl 
Crown,  remains  as  if  that  part  of  the  Act  had  not  been  enaci 

The  Crown  claiming  under  an  extent  is,  however,  like 
judgment  creditors,  subject  to  prior  equities  and  to  such  lial 
as  the  debtor  has  lawfully  created  (c) ;  and  it  makes  no  diffe 
if  after  the  Crown  debt  has  accrued,  a  new  lease  be  taken  i 
name  of  the  Crown  debtor,  because  the  new  lease  remains  si 
to  the  same  equities  (d)  (680).  But  it  was  said  that  there  ' 
have  been  a  difficulty  if  the  legal  estate  had  been  in  the  C 
against  which  there  would  then  be  no  equity  (c). 

Securities  1294.  The  prior  security  will  not  prevail  against  the  Cro' 

defeat*judg.  **  ^®'®  made  in  favour  of  a  person  in  whom  it  was  a  breach  of 

ments  arc  to  the  Crown  to  take  it ;  as  where  it  was  taken  by  a  receiver-g< 

to  thTm!^'^  from  a  person  immediately  responsible  to  him  in  respect  of  m 


(j/)  Whitworth  v.  Gaugain,  3  Hare,  417,  (affirmed  1  Ph.  728) ;  and  see  Br 
V.  Dorrington.  4  De  G.  &  Sm.  122. 

(2)  28  &  29  Vict.  c.  104,  ss.  48,  49 ;  and  63  &  64  Vict.  c.  26. 

(a)  Section  51  of  28  &  29  Vict.  c.  104. 

(6)  See  13  Eliz.  o.  4,  and  NicMls  v.  How,  2  Vem.  389  ;  sec  Co.  Litt.  209,  i 
But  if  on  a  sale  under  an  extent,  the  purchaser  obtain  an  order  for  payment 
purchase-money  into  the  exchequer,  and  the  money  is  invested  with  the  c 
of  the  Crown  on  the  motion  of  the  purchaser,  and  accumulated  until  it  is  moi 
enough  to  satisfy  the  Crown  debt,  the  Crown  not  being  liable  in  such  a  case  1 
any  loss,  wiU  not  share  in  the  surplus  which  remains  after  payment  of  pri 
interest  and  costs.     (R.  v.  De  la  Motte,  2  H.  &  N.  589.) 

(c)  Cnsberd  v.  ^«.-6'en., Dan.  238;  S.  v.  Hvmphery,  MQel.  &  Younge 
n.  y.  Lee,  6  Prico,  369 ;   6V7-*  v.  Groi'er,  6  Bligh  (s.s.)  292. 

(d)  Fector  v.  Philpotl,  12  Price  197. 

(e)  CaAerd  v.  Att.-Gen.,  supra  :   Whitworth  v.  Gaugain,  1  Ph.  728. 
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CHAP.  Vi.j 


or  moHirV   l-KDEB  THE  ..UBOMEXT  Am. 


under  the  Irish  Act.  13  &  14  Vic"  c  1^^478  ^^.?*  '''^'^''  ^^° 
an  affidavit,  by  virtue  of  which  he  hi!!?' ^'' ^''^  *"'*  "^^'^^^^^ 

conveyance  subject  to  redemotion  »,  ^  k  '*™'  ''"^'^'^  ««  »  « 
».e.,  according  L  the  t "e  eonTruettn  ofTh'f  ^  ^'^^  "^^*«"^' 
the  debtor's  remaining  benefici^  ntr  .  ^".*'  *  ^"'^^^S*  "* 
additional  priority  by  virtue  ott,,'  ^°^  ^"  °^t«i°«  °o 
Registry  Act  (A)  (1266)  ^''"''"  ^™^«  °f  the  Irish 

pSis^tV^rr^^^^^^^^^^^  ^hattels  has  corn- 

over  the  subsequent  judlent  c^H^  ^'  ^°  ''■'"  '^"^^  P"°"*^ 
-ued  out  his  ri.,  just  asTth./  '"*^°"*  '^°*'^^'  ^^^  ^^' 
over  the  eW     It  has  .V     .     T  ''^  ''*'  ^'^^t^'  ^e  has  priority 

creditor haSri.httta£"r  ^""  ''i'  ^'^'  *'^*  ^  ^"'s-^-* 
prior  equitable  mVr  ^^t;/"/.?"'""  '  .^^'^  ^"^  ^"^-'  -  against 

was  at  sea),  who  had  s^eS He  o? th""*^  "''^  "^"^*  *^«  ^^'P 
and  had  received  immediarpolselit  Jir"'"*  *°  *^^  '"^«*«^' 
upon  the  termination  of  the  vo^Ile  P'^^'"^*^  ^^""^  ^°^ 

But  It  has  been  intimated  (k)  that  ,7  +i,»      • 
incomplete,  the  claim  ofTsuLnf  f     !  P"°'  ''l"'**^'^  *''««  b« 
a«  that  of  a  subsequent  eqSen   'f  ^'"*  "^''*^^'  *«  -«" 

similar  question  has  Lenin\^;^^tratr^^  P'^^"^"-    ^ 

m  stock,  leading  to  a  differenTnf         ^^"  "^'^^^^'^  ^'^t^^est 

Chancery  and  the  majoX  of  tL  P  "T?  .^"'^^^'^  *^«  Court  of 
held  (0  that  a  judgS  cUw  ^  ^  "^  ^"^^'^'^  ^^'^'^h,  which 
order  upon  stock,  S  g  vlnto^^t '/k  ?  °''^"^'  ^  ^^-S^"" 
entitled  to  prioriW  ovH  nret  '  *™'*'''  °^  *^«  «*«^J^'  was 

who  had  giv^n  noLt'e  of  hLThTr^e""*^^""  "'  ^''^  "'^^  ^^^-t' 

assi^Lr  tfoXj^^h'oi^nUt:  rff  ^^^^  *^^  *^-  «^  *^e 

as  between  him  and  the  assiloA         '^  '''  '™'*  ^"'^  *^«  ^''^^^'- 
the  assignor  nor  the  truZ^    '       •'  '"'''  ''^'^idered  that  neither 

ground  oTwant  of  ttiraJl^^^^^^^  *'^  T"'^  ^'^'  -  t^o 
«ce ,  and  that  the  compulsory  charge  intended 

(/)  5rojj(,Ato„  V.  Davies.  1  Price  216. 

(fl')  Ward  V.  Boo<A.  L.  R   U  Ea    lo«i 

(A)  Eyre  v.  if'/fei««.  9  H   T    C  CIO      ^  ^'^^''^^'^'^  v.  5/,or(.  3  H«re   461 

(.)  Z^„<^„  V.  ^orto;,,  1  Hare.  549.    ' 

*nd  Cbompton.  JJ.  '     "^^  *  ^'-  '«  ;  P^r  Lord  Campbeix,  C.J..  and  Wiohtmax 
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^^^  ^^  ™E   PRIORITIES  OF   INCUMBRAXCERS.      [PA 

iteS?  ^  *^\»***^*«  ^^^  »>«  P"«u»ed  to  be  a  lawful  charge,  and 
fore  a  charge  only  upon  such  interest  as  the  debtor  really  posse88< 
It  haa  been  also  observed,  that  the  ground  for  giving  a  s 
mortgagee  priority  over  the  first,  by  reason  of  his  having 
led  to  take  an  incumbered  as  an  unincumbered  property 
applicable  to  a  judgment  creditor  ;  who  has  not  been  deceived 
the  condition  of  the  title,  and  as  to  whom  the  judgment  debt, 
been  guilty  of  no  deceit  in  suffering  judgment. 

A  judgment  creditor,  therefore,  cannot  gain  priority  by  ^ 

of  a  charging  order,  (whether  niai  or  absolute),  over  the  equ 

mortgagee  of  a  chose  in  action  who  has  given  no  notice,  wi 

the  mortgage  were  earlier  or  later  than  the  judgment,  but  I 

the  charging  order ;  not  only  because  the  creditor  gets  nothin 

what  the  debtor  can  dispose  of,  but  because  before  the  date  c 

order  the  debtor  has  ceased  to  be  the  sole  owner  of  the  fund  (n 

The  order  nm  operates  as  a  charge,  (subject  to  cause  being  a 

against  making  it  absolute),  and  it  cannot  be  defeated  by 

subsequent  proceeding.    The  priority  of  a  creditor  who  has  obt. 

judgment  against  the  execqtor  of  his  debtor,  and  a  charging  ( 

nm  will  therefore  not  be  affected  by  a  decree  for  the  administr, 

of  the  debtor  s  estate  before  the  charging  order  was  made  absolut 

And  as  a  charging  order  has  no  greater  effect  than  a  charge  exec 

by  the  judgment  debtor  (484).  a  charging  order  on  a  judgmen 

default  for  a  debt  which  was  incapable  of  being  enforced  wi] 

inoperative  (p). 

a  purchaser    ^"^-  *'•  *'  l*«>;>  lor  avoiding  fraudulent  conveyances  against  su 

S*Sk  c  4    '*';!r*  P"*'^^"' *°<i  te  has  therefore  no  priority  over  a  volun 

•'»•   settlement  of  earher  date  than  his  judgment  (y).    For  under 

old  law  the  judgment  creditor  has  no  right  to  the  land,  ha^ 

?flQo  f  ^-^f  ?  ''^'  ''°^-^'"*  "^  ^^  W  5  a°d  "°der  the  Judgments  . 
iwaa  (»),  he  has  only  a  charge  upon  the  property  or  interest  w] 
remains  m  the  debtor,  whose  right  to  defeat  the  voluntary  d 
by  a  conveyance  for  valuable  consideration,  is  not  a  dispoi 
power  within  the  Act ;  the  words  "  disposing  power  "  being  tl 
construed  in  their  ordinary  meaning. 

^^l^^V-K^f  i^f'^'  6  I>f  G-  M.  &  G.  507 ;  and  see  the  judgmei 

jst«>m,  L,.  K.  3  C.  p.  264  ;  Re  BeU.  Carter  v.  Stadden.  54  L.  T.  370 

n)  Scc*t  V.  iortf  Hastings.  4  K.  &  J.  633 ;    WarburUm  v.  Bill,  Kay,  470. 
(o)  Baltf  V.  Barry,  L.  R.  3  Ch.  452. 
(p)  Re  Onslow's  Trusts.  L.  R.  20  Eq.  677. 

(?)  Beavan  v.  Earl  of  Oxford,  supra  ;  Dolphin  v.  Alyward,  L.  R.  4  H  L.  4«« 
(r)  Brace  v.  Duchess  of  Marlborough,  2  P.  Wms.  491 
(«)  Sec  1  &  2  Vict.  c.  110,  as.  11,  13. 
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^AP.  VI.]      OP  PRiORm-   UXDKR  THE  a.DCMKXT  .CTS. 

iudZtwr^:;t:^\V^  (whether his  ..^^' 

priority  in  respect  ofThe  desJZl     w^^'  '^'*^*''  theancestor).  189CToi 
debts  of  the  ^cXr7^:^:^tT^  °^?  ^«  "-P'«  <'<'-»««*  ^-<'f-«t 
the  beneficial  interest  of  X  J     *^\  »?^e°t  operates  only  upon  H*°"" 
of  the  ancestorwTb4r^,7'^^^  "  -bject  to  the  p^rnt  "^^^or^ 
judgment  creditor  of  the  devi^T^Tn!?^*'      ?"^'  *PP''^«  *»  the^""*'^-* 
The  judgment  crediLr  IiITU  1"  V^*""  "^  "^^  ^''^^'- 
-tueof  the  13th  section  of  ^1^7^  T  \T^'""  ""^ 
the  remedies  of  an  equitable  mortgagee  ^"^'  ''^"'^  ^^"^  ^"^ 

4^eiiirbi::tr.:^^^^^^   ^-.n-  -pietcd ....„, 

a  deed  of  trust  for  credito^   ^iTw        ^  *°^  °^  *^«  "«"tors,  of  i^.-"* 
whom  it  is  subsequentJ^eiS  ('r  '""'"  °"'  "^^"  '^i^£°"'- 
1800.  The  stipend  of  the  curate  of  a  hAn«fi         j  "nde'rdee.1  of 

tion  appointed  by  the  bishop  under   h!  t       !  "°*^''  ««q"««tra-  -".ng^ent. 
has  priority  over  all  sums  nL!^    u       .^^"^'*'*^'°°  A«t.  1871,  J««'^'»«»'t 

bankruptcy' under  whTthTi't^^^^^^^        °'  *'«  ^"^^--^  -  S°' 
liabilities  in  respect  of  charges  ^2  i      S  T^'  ^"*  °°*  over  ^-t«tion 
ment  creditor  ^1  not  ranf  befor!  f ''  ^^^-    ^^  '^«  J^^g-     ' 

than  the  sequestrati^  but  wiStn  T""'^.™'^''™  ^""«^  '"^  ^^^ 
the  benefice!  and  obt^intd'^twtf  tT^^^^ --ity  ^^^^^^^^ 

of  the  sequestration  (z)  (1816)  Judgment  and 

write  (a).  •OMKtog  to  the  older  of  the  delivory  of  the 

W^o4  jfet^r^^J^'"  "en  out  execution.  ,o«.  ,.^. 
»  not  sold  under  the  -^it  b^^L  r^^l"  *'  -'•'^  -  SfS^'" 
•fter  Its  return ;  .nd  the  creator's^I,?!  "'"'^  "*'"'  '""^SS. 

doe,  not  continue  to  hin.  h^™4  ^^trity  («'  °'"  '°''"'"  ™'  °'  ""■ 

«)  See  1  4  2  Vict,  c  110.  gg.  n   13 

(z)  Wt«e  V.  Bereaford,  3  Wu  &  War  97ft     i*  u  ■ 
a  specie  charge  on  a 'benefice  durTn.  the  inc  .^h"'^"°V'F''8»^  •"  I«J"d  *<>  make 
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^^*  OF   THE    PRIORITIES  OK   INCUMBRANCERS.      [PA 

lte"]So4,  ^^-  ^^T^"®  *  judgment  creditor  received  more  than  th< 
8«na«.of  ,.7'*''.'*  J"df»ent  was  entered  up.  »  court  of  W  ordei 
JnO-^  satwfaction  to  be  entered  up.  as  of  the  date  on  which  a  later 
in  Und.  of  ment  was  entered  up,  and  directed  Hums  received  by  the  first 
iIX;°        ment  creditor,  since  that  time,  to  be  paid  to  the  second  judi 

creditor ;  but  not  any  of  the  sums  received  prior  to  the  sivm 

the  second  judgment. 

1808.  Before  27  &  28  Vict.  c.  112,  the  necessity  for  the  res 
tion  of  judgments  under  the  Middlesex  and  other  Acts(d) 
not  affected  by  1  &  2  Vict.  c.  110,  s.  13,  and  2  A  3  Vict.  c.  11 
under  which  judgments  became  charges  when  registered  ii 
Common  Pleas.  The  construction  of  the  statutes  was,  that 
ments  upon  lands  in  the  register  counties  bound,  when  regis 
m  the  Common  Pleas,  from  the  time  of  registration  unde 
register  Acts  (e).  Hence  a  mortgage  of  a  term  of  years,  regia 
in  a  county  registry  before  the  issuing  of  elegit  upon  a  judc 
registered  earlier  but  only  in  the  Common  Pleas  (/),  prevailed 
the  judgment ;  and  a  judgment  registered  both  in  the  Con 
fleas,  and  in  the  county,  was  preferred  to  one  which  was  regis 
earlier  m  the  Common  Pleas,  but  later  in  the  county  (a).  1 
decisions  are,  however,  now  obsolete  by  reason  of  27  &  28  Vi 
112,  8.  1,  under  which  judgments  do  not  affect  lands  in  any 
until  actually  delivered  in  execution  (468).  And  by  63  &  64 
c.  26.  8.  4.  the  Middlesex  Eegistry  Act,  1708,  is  no  k 
apphcable  to  any  writ  or  order  of  execution,  or  any  instru] 
capable  of  being  registered  under  that  Act  or  the  Land  Chi 
Kegistration  and  Searches  Act,  1888. 

1804.  The  doctrine  of  notice  never  affected  the  priorities  bet 
judgment  creditors.  Apart  from  the  registry  Acts,  equity  a 
not.  on  the  ground  of  notice,  assist  a  prior  judgment  creditor  to 
from  one  of  later  date,  the  fruit  of  his  diligence  in  first  obtai 
execution  at  law.  And  the  judgment  creditor  is  not  a  purcl 
or  mortgagee  within  the  registry  Acts ;  nor  a  mortgagee  for 
purpose  under  1  &  2  Vict.  c.  110.  Neither  is  the  position 
subsequent  judgment  creditor,  who  claims  under  a  legal  title, 
generally  m  tnvitum,  like  that  of  a  subsequent  purchaser  or  n 
gagee,  whose  title  being  equitable  only  cannot  (as  it  would  if  U 

(f )  CoUle  V.  WarringUm,  5  B.  &  Ad.  447. 

Rid1ng!"8S.Vc:t^::  Ts.""'  '• ''-  ^'  ^"^^ '  ^"•>'''-  <>•  3^.  - «;  ^ 

irw  ^  ^"i*'***  V  i?VA«.  3  El.  &  Bl.  737 ;  Johnson  v.  HoUUworth   1  Sim  ( 
108 ;  BetUtam  v.  Keane,  1  Johns.  &  H.  085.  aomwona,  i  oun.  ( 

(/)   Weslhrooh  v.  Blytht,  supra. 

(g)  Bughtt  V.  LumUy,  4  El.  &  BI.  274 ;  Neve  v.  Flood,  33  Beav.  666. 
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CHAP.  VI.]      OF   PRIORITY    UNDER   THE  JUIHiMEXT   ACTS 

1806.  Under  23  k  24  Vict   o    ^s    =    «        •  j 
•dministration  of  the  ^te  of  th«  /   ."  .  '  *  ^"^8™«"*'  "»  »»»« 
whomitwasrecovJTrlT^  **^^^'  ""^  intestate  against 

cont^ac    debt  uX!  ;  ^  ""•P"""?^  °^"'  ^"'  ''^^^^  ««'  »  ^^ple 

time  J  tie  pisTitof  th  V^^  "  "  ^'^  ''''^'^  '^"^«'  «»*  '^^ 

judgmenrde^^li     1.1'  °'  '^^^^^'^'-d^  during  the  life  of  the 
thaMuLe^^^^^^^  «^^*"*«  did  not  affect  the  old  law 

priorirSul  L?ri  .i'  P'"^'^'  representative  himself  had 
T^r^L  un?i  °  T  f'  °^''  *^«  «**^«'  d^bts  of  the  testator. 
exer^«^3Saio"rt'Tr  f  .«'"^.  ^^^  '^--e  against 
they  and  decreeHSl?  K  i-  ''.^^^  P"""'^  ^"'^-  ^^  both 
of  the  aLts  of  Jh  A  ?f    ^  individual  creditors  fox-  payment  out 

to  date  (T  '  *'  '''*'''''^  themselves  according 

ab^ol^Zt"^^  .°^  ^r-^^T"*'*  "°  ''^*^''»«'J  "  •^^t  affected  by  the 

Act  1875  wt^T'"''  °^  *^^  ('')'  °^  by  «•  10  of  the  Judicature 
Act,  1875.  which  does  not  apply  to  judgment  debt«  (p) 

f-  the  aZS^t^orl^jst:^^^^^^^^      ^r'^ 

that   the  judgment   at,?  ^      ^^^^^^  estate,  it  is  considered 
moment  \;^^        T      ^®"®*   ''*'«    obtained    at    the    same 

of  law  all  judgmante  »w  .n'n^l.'^J'J^ge'''      '*'"*'"'^'^  *^»'  «  contemplition 
(0  Wentworth,  Oft  Executor.  269.  ed   14 

(0  See  Oaunt  v.  raytor,  3  Scott  N.  R.  700. 
(w)  J«nninflr«  v.  Jiigbg,  33  Boav.  198 

i>«!^tfr&::^tl^^Kof  — 573.  ^*"--  "'•■"'^^3  Swan«.678.n.; 

(p)  iSmrtA  V.  Morgan,  5  C.  P.  D.  337. 
(J)  Por*er  v.  Jiingham.  33  Beav.  535. 
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OF   THE   PRIORITIES  OF  1NCTMBRAXCKR8.      [PA 

exi^;.^li*7  **"*  iu<lKmc.nt  hw  been  obuined  .gaina 
de^nv^  f!?  r^.*°  r'""'^«t™tion  «uit.  the  creditor  will  t 
.„?,       M    ,*'?  '"?'*  "^  ^^  ^"«*°*=«'  '^  *!»«"  have  been  ^re. 

L!?L^i       ^^''  "  ^""'*  *«*''"'  *^»  •««'*"  «'  •  decewed  d 
oeB  not,  however,  give  any  priority  over  the  other  creditor.  {.] 

iSto  (/)    ^     *^*"*  *'"^*°' '°  *^«  administration  of  the  gamii 

law.  iUthough  a  foreign  judgment,  not  being  a  matt 
record  in  Enghind.  will  not  bind  land,  or  have  priority  there 
specialty  (u).  it  may  have  priority  in  the  administration  of  a 
against  property  sent  by  the  executors  from  the  country  in  . 
the  judgment  was  recovered  before  the  creditors  there  were  , 
lied ;  because  the  assets  must  be  administered  as  if  they 
remained  in  that  country,  and  according  to  the  order  of  pri 
there  in  force  (t?).  *^ 

1810.  If  the  sheriff  be  in  possession  under  a  writ  of  execi 
which  becomes  void  on  the  bankruptcy  of  the  debtor,  and  he  is 
m  possession  of  a  writ  obtained  by  another  creditor  under  a  ' 
judgment,  the  latter  will  become  the  first  writ,  and  will  have  pri( 
over  the  assignees  in  the  bankruptcy  (z). 

1811.  Creditors  under  a  decree  for  sale  in  a  foreclosure  ac 
fonnerly  stood  in  the  same  rank  with  creditors  by  bond  or  o 
nant  as  to  baUnces  remaining  due  to  them  after  the  sale,  and  app 
tion  of  the  proceeds  of  the  estate  (y) ;  but  as  a  personal  judgi 
for  pajonent  may  now  be  made  in  a  foreclosure  action  the  mortg 
may  obtam  the  priority  of  a  judgment  creditor  in  respect  of 


(r)  Larkitu  v.  Paxton,  2  Beav.  21». 

(«)  JUdhead  v.  Wtlton,  29  Beav.  521. 

(/)  Holt  V.  Murray,  1  Sim.  485. 

(u)  Harris  v.  Saundera,  4  B.  ft  C  411. 

(»)  Cook  V.  Cfregson.  2  Drew  286. 

(ar)  Graham  v.  Witherby,  7  Q.  B.  491. 

(y)  WiUon  V.  Lady  Dunsany,  18  Beav.  293. 
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Section  VI.  Paragraph 

Of  PTloHty  „„,.,  «,^.  B.„k,„p.,,  „^  „^„         '"' 

t'rt/tmd  dtbit  in  bankmptev  and  uh.j 

Jwivmtnt  crtdilors  no7fiZ,         T^'"  "'  '^  """P"-"        . . 

l'^'St<n^*tr,Hion  of  Btn^fictM  Aci' 

to  ali  other  dehf*.    K,.f        i  ,.  *"  "°  P*"'*  '"  prior  tv  •'*'"• '" 

the  commencement  of  the  winrlii^  ..^         i  ^ 
ina  in  tho  wJ,«l«  f  ^'^'"'^8  "P ;  and  not  exceed- 

,ci^  ,„^^''®'^'**^'^°°«  years  assessment: 

ni^  exits  w"™:;™,''""- '",""°  T"""'  -p 

work,  m  respect  of  services  to  the  bankrunt    or  Th! 
company,  during  two  months  before  '^2'  o      L 

enfirf^  .  **  ''^'''  """y  '*^«"'«^  in  husbandry  has 

entered  mto  a  contract  for  the  payment  of  a  Sn  o? 
h«  wages  ,n  a  lump  sum  at  the  end  of  the  year  ^fh2^ 
he  has  priority  in  respect  of  such  aui  or  a  pa"  theZf 
as  the  court  may  decide  to  be  due  under  Itl^oT^     I 
proportionate  to  fv  ■  ,„,«  of  serv'e  up    o  the  date": 
'1^::^^   '''-  -    commencement    etc'.!  o^tht 


•nd  8  Edw.  f.c.69,tm^  ^  (Pw>ferenti«l  Payments  in  Bankruptcy  Act,  1888), 


Hi 

in 


;*'T?t/ijj4'!w«^-  lyrar-; 


668 

Paragraph* 

1818—1818 


Judgment 

orediton  no 

priority  in 

bankraptcy 

unless 

execution 

completed 

before 

receiying 

order. 


OF   THE  PRIORITIES   OF  INCUMBRA^X'ERS.      [PA 

(3.)  All  amounts,  not  exceeding  £100  in  any  individual 
due  in  respect  of  compensation  under  the  Work 
Compensation  Act,  1906  (o) : 
save  as  aforesaid,  and  subject  to  provisions  as  to  partnershi] 
debts  provable  shall  be  paid  pari  passu. 

Except,  therefore,  where  fraud  is  in  question,  the  above  ai 
only  unsecured  debts  which  enjoy  priority  in  bankruptcy  or  wi 
up  (6).  They  also  enjoy,  in  general,  priority  over  holde 
debentures  or  debenture  stock  (c).  For  the  cases  on  these 
the  reader  is  referred  to  writers  on  bankruptcy  and  the  windii 
of  companies ;  other  special  cases  are  mentioned  infra. 

1818.  By  8.  45  of  the  Bankruptcy  Act,  1883,  where  a  cr« 
has  issued  execution  against  the  goods  or  lands  of  a  debtor,  o 
attached  any  debt  due  to  him,  he  shall  not  be  entitled  to  retai 
benefit  of  the  execution  or  attachment  against  the  trustee  in  1 
ruptcy  of  the  debtor,  unless  he  has  completed  the  execution  (i 
case  of  goods  by  seizure  and  sale,  and  in  the  case  of  land  by  sei 
or  where  the  interest  is  equitable  by  the  appointment  of  a  rect 
or  the  attachment  (by  receipt  of  the  debt),  before  the  date  o 
receiving  order,  and  before  notice  of  the  presentation  of  any  I 
ruptcy  petition  by  or  against  the  debtor,  or  of  the  commissic 
any  available  act  of  bankruptcy  by  the  debtor. 

By  s.  46  (1.),  where  the  goods  of  a  debtor  are  taken  in  execi 
and  before  sale  notice  of  a  receiving  order  is  served  on  the  sherifl 
sheriff  shall  on  request  deliver  the  goods  to  the  official  receive 
trustee ;  but  the  costs  of  the  execution  shall  be  a  charge  or 
goods,  and  the  receiver  or  trustee  may  sell  aU  or  an  adequate 
of  them  to  satisfy  the  charge. 

(2.)  Where  the  goods  of  a  debtor  are  sold  under  an  execi 
for  more  than  2W.,  the  sheriff  shaU  deduct  the  cost  of  the  execi 
from  the  proceeds  of  sale,  and  retain  the  balance  for  fourteen  d 
and  if  within  that  time  notice  is  served  on  him  of  a  bankru 
petition  having  been  served  by  or  against  the  debtor,  and 
debtor  is  adjudged  bankrupt  thereon,  or  on  any  other  petitio 
which  the  sheriff  has  notice,  the  sheriff  shall  pay  the  balance  to 
trustee  in  the  bankruptcy,  who  shall  be  entitled  to  retain  the  e 
as  against  the  execution  creditor ;  but  otherwise  he  shall  deal 
it  as  if  no  notice  of  the  presentation  of  a  bankruptcy  petition 
been  served  on  him. 
(3.)  An  execution  levied  by  seizure  and  sale  on  the  goods 

(a)  In  owe*  ofbankruptoy,  6  Edw.  7,  c.  68,  a.  6  (3),  and  in  cues  of  liquid 
of  companies,  8  Edw.  7,  c.  69,  s.  209.  ^ 

(6)  Exp.  PoUinger,  Be  SUwaH,  8  Ch.  D.  621. 

aI''  1^  ^'  Y^Vu"/*'  """T  P*"**^  ""y  ••  '<>'  °'  »•»•  Companies  Consolidi 
2  Ch.  212.'   **^^  '**""  •**  ■**  RichartU  v.  Kidderminster  Ovcrtert,  [1 
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CHAP.  V,.]    OP  p„„„„  „,„^^  ^^^^^^^  ^^^  ^^^^  ^^^  ^^ 

•  sale  by  .  aSb  shall   i„^n„  «°°^'  '°  S"""  '"'^  '"■•«  "Siil-rtlB 

•ection  (87)  of  the  Act  ^\»m^^  '\  .Y"*""  "'°  "'"Mponding 
b.  entitled  to  thep^S."  T  ■"?  f"  «"  t™»tr.„„ld 

no  notice  of  .  petition  he^en  iL'fo  rnl'ttr^'.  "f  ^•° 
seizure  and  sale  prevent  the  ezecution  rrl?^    ,    ^    *    ^°'  ""  """^^  "' 
•gainst  the  same^ebtor  in  r^^^^  rf^ht' ST  bT^T""""  ^31" 
necessarily  do  so  with  notice  of  f>,.     7  fi.     ,     ''^^a^s®  he  must  notice  of 

hin«elfb;n>e.nso,l"S"s°lnt.;dl'7;;™'''°^"'"-''^5:^P.... 
.«"nir'nnK::tSh':v""*'''^'»"'^  '^""Wshop  On.» 

by  vi«„e  „,  .heXr:rrbrCtrUd™rr''^^--" 

aequestiation  issues,  but  not  over  li.l,ni«.-  ^"  *'"''''  "'<""'■ 

the  benefice  (,)  (1800).  '"'*''  "'  "'"S''  »° 

liquidation  b^aOTiet^nt'i„''S!r''if'^  or  insolvency  (including  Rk.1i,  rf 

a^petitionL"::^rn"ifS:'d)7:„^"Xr'::s?'^^" 

societij  naving  in  his  possession  bu  virtJ  Z  T^  T^   ofafrtendly  agaim,t  the 

property  belonging  to  tZsoc^^fXit£'  ^ T^^^  ^^^.^ 
other  process  be  issued  or  action  or^!r  '  *"*ch°^ent  or  officers!^ 

officer  or  against  his  p^UrtvTAL^"^^^^  '^'''^  ''S'*''^*  «»«t 
or  trustee  in  baSLT^r' •     ^      ' ''''""'°"  °' '^^'"''^^t^ators, 

Ireland  and^'Sl^Vri^rnd^oi'^^  T  T^^^  ^^ 
^rson  executing  such  P-ess  of ttja  iy"  ^^^^^ 
diligence  respectively,  shall  upon  demand  in  w^S  oft..     .  °' 
of  the  society  or  any  two  of  fLm  «,  wntmg  of  the  trustees 

society  or  by'  the  ■^ZttTrLlZSH  ,T''°'^  "^  *« 
such  demand,  pav  such  nZZ  "^"St™""  »'  "»  same  to  melee 

a. t^stee. oi 2Z^ZZklttt:"°Z ™?r '""^  ^ 
against  the  estate  of  B,ch  olfi^r  (IJ  '        '  *'"'  "'  '''"■°' 

.be^:;r:ftet:ri;rxt":i'r'^'  -^ 

*»  defaulting  o«cer  wil,  not  ^,^11::^^ XTZZ^^ 

(d)  Exp.  Bayner,  L.  R.  7  Ch.  325 

{€)Exp.  rillar».  He  Soger*.  L.  R.  9  Ch.  432. 

S   JS    ^.^"f*"*'""  Act.  1871.  c.  43.  a.  3. 
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itlnimtrV*^'    ^°*«»^'«'Toratedb.nldBg  company  ca 
7f^  ^     ?  *  "~"**y  "^^^  «»«  "««>i"«  of  the  Act  and 

ftt^h     r^^  ^  ''f ""  "P  "'"'^^^  ^^''^^  ^^  been  dfi«iS 
It  m  the  character  of  treasurer  (*).  F"«rea 

nr?5i;  ^^  ^M^"*'*"  °^  mortgagees  of  pubUc  works,  and  of 
property  of  pubbc  companies,  are  frequenUy  regulat^.  eithe 

tlTl'^  ^"t  °'  ^""'"°^°*  '^^^^  which  the^IdSaST^ 
prosecuted  or  by  general  Acts  incorporated  therein.  ^TZ 
tendency  of  these  regulations  is  to  gi^  equal  priority  i^Z 
of  date,  and  a  right  to  proportionate^arts  li  theVpertyT^ 

18  ft  WViTaVllT  •  ■'"'•  ^''•••^  "*^'  """^^  oorreeponding  p«..i.io 
of  tlus.  «.  Vstome  r.  LimJ^,  if^rir^^See/jKf  Wl  ?«'£,!"" 
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CAXAJOAS  HOTKS 
PRIORITIES 

"''£'•"  (1905,,  37  K.  B.  rjC37?c  TTr        "^ 

01  other  oharge,  «,d  .uch  .  Iie„  ^t^  ~^'"  '™*°° 

and  Wage  Earners'  Lien  A^/r"  th!  1  '^'^^^'^^^ 

i^en  Act  (/).  the  hen  given  to  workmen 

(a)  i^o««r  T,  JfMfeJmor  agoil  4  O  W  R   oon 
(6)  Soe  T.  P««^Hn  (1887),  13  8   C   h.  «rf^V. 
14  M«..  L.  B.  297;  23  Oco.  N.  54.         '  ^  *^^=  '^"^  '•  J^o^-ofcy  (1902). 

MnSi^  D«lia^i";-  S  s!  a  a'S^irnk^"*  «•  «•  «•  0««7).  c.  223  «.d  the 

-oi'i^^r/^sr  ^"^^ "  «•  ^■-  «"*^.  -«>  ^>'  X.  s.  B. ,«; «, 

CO  R  8.  O.  (!S97).  e.  153. 
F. 


^sr.  «.if- .•'■j»i*«£ii- 
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and  others  for  work  done  and  materials  supplied  shall  have 
preference  over  a  prior  mortgage  or  other  charge  to  the  extent 
to  which  the  selling  value  of  the  land  is  increased  by  the 
work  done  or  the  materials  supplied  (g).  But  a  Uenholder  is 
not  entitled  to  the  benefit  of  insurance  effected  by  the  mort- 
gagee, and  if  the  buildings  in  respect  of  which  the  lien 
has  been  allowed  are  destroyed  by  fire  the  lien  is  at  an 
end  (A). 

In  order  to  preserve  the  lien  which  the  Mechanics'  Lien 
Act  creates  in  favour  of  a  contractor  performing  work  on  a 
house  or  other  building  for  the  omier,  it  is  necessary  to  register 
the  lien  during  the  progress  of  the  work,  and  as  soon  as  the 
claim  arises,  or  it  may  be  postponed  to  a  mortgage  created 
subsequently,  but  without  notice  of  the  lien  registered  prior  to 
such  lien,  and  see  jw«<,  670y  (t). 

In  Craig  v.  M'Kay  {k)  it  was  held  that  the  plaintiff  as 
assignee  for  the  benefit  of  creditors  occupied  no  higher  position 
than  his  assignor  and  could  not  be  regarded  as  a  subsequent 
purchaser  for  valuable  consideration  within  .he  meaning  of 
the  Registry  Act  so  as  to  avail  himself  of  its  provisions  with 
regard  to  the  registration  of  the  assignment  before  the  mortgage. 
As  among  those  whose  incumbrances  are  executions  against 
the  lands  the  rule  of  priority  has  been  modified  by  the  Creditors' 
Relief  Act(0,  and  subject   to  its  provisions  moneys  levied 
under  executions  shall  be  distributed  rateably  (m).    But  an 
execution  creditor  who  directs  the  sheriff  to  stay  proceedings 
may  lose  his  priority  over  subsequent  execution  creditors  in 
cases  not  provided  for  by  the  Creditors'  Belief  Act  so  long  as 
the  stay  continues  (n). 

(a)  Dugton  v.  Homing  (1895),  26  Ont.  252. 

(ft)  Pairiek  v.  WcJbounie  (1896),  27  Ont  221. 
«  ^^J^'^  '•  ^««'''^'»  (1878),  25  Gr.  402;  Hyne,  r.  Smith  (18791  27 
n««i^   !,  n  !T  \^^."  ^'^'^  ''  '^"*-  ''^-  ''  »'-«»lin8 ^«««  r.  RolLm 
^«T^a,   .?,"'•  ,1=  ^'^'*  '''  '^*''"  ^^^^  "  O"*-  325;  lU  Craig  (1883X  3 

Loan  Co.  t.  M'Orimmon  (1905),  5  O.  W.  B.  315. 
(At)  (1906),  12  0.  L.  R.  121. 

(0  R.  8.  O.  (1897X  o.  78,  m  amended  by  62  Vict.  (2)  (1899),  (Ont.).  o  11  ■  18 
(«)  Barvey  v.  aP^««  12  P.  R.  862 ;  24  C.  L.  J.  122.  >••».••  i»- 

(n)  Forter  r.  SmiA  (1856X  13  U.  C.  R.  243;  Bank  of  M,mtr«al  v   Munro 

(1864).  23  U.  0.  R.  414 ;  Kerr  y.  Kin»^  (1865),  15  U.  C.  OP.  531 


EXECUTION  CBEDIT0B8  g^jj^ 

»itki„  which  th.  h^.  u,  (^,    "^•f"'""  ™-y  or  di.Wo. 
in  which  the  1«,4,1^  "■  ""'  """"'^  "  "f^^  'Uvi.icn 

hours  (s).  ^  °™*'®  ^""^  office 

An  execution  creditor  who  places  his  writ  of  «v««  .•      • 
^e  s^erirs  hands  after  the  .orfgage  has^  Zl  'I^Z'X 
to  the  x^gzstration  thereof,  does  not  thereby  gain  ^riolX 
Nor  can  an  execution  creditor  obtain  priority  over  Zholf' 

^^ter  the  wnt  of  execution  has  been  placed  in  the  she^s 

11  a  W^R!Ta'^'°'  ^""^"^'"^'  '"^  '^'^'  '■  ^^'^  (1907). 
For  a  decision  as  to  priorities  in  contest  betw  -n  mortgagees. 


J^<  Afe  (1865),  16 


(o)  ^  Viot  (2)  (1899).  (Ont)  o.  11.  ..  13. 

(«)  B.  8.  O.  (1897),  0. 136. 

(r)  Ainiton  v.  JJrejfo  (1861),  20  U   C    R    <w»a     /i 

O).  T.  UwUe^  (1884T40nt47'l.   kI'  •      "  »^'*'  ^'^'^'*^  J^'«.  rfo.. 

(0  Begirtry  Act  R.  8.  O.  (1897),  c.  136,  ..  96. 
(0  H^utdl  y.  BuMeM  (iggi),  28  Qr.  419 

(1894X  26  Ont.  191  ij.  i^  ^J^  i^i^^^l'.  nT?"°"  ""^  *«*"^ 
(1905X  2  W.  L.  R.  280;  ImLiTrnZ^  5.  '^'  ^*  °°*-  »33:  Uoc  y.  ^.Tfar 
381  :  and  a»/,, ,,.  526m       ^     ^^'"'  ^^'*''  "'  '"^  ^'»«7).  «  ^L-  R. 
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see   Waterotis  Engine  Works  v.  Livingston  (1904),  3  O.  W.  R. 
670;  and  see  Smith  v.  Hunt,  ante,  p.  502m. 

A  purchaser  of  lands  sold  by  a  sheriff  under  an  execution 
may  gain  priority  by  registration  of  his  deed  over  a  mortgage 
made  before  the  sale  but  unregistered  (x).  Section  92  of  the 
R^try  Act  {y)  declares  that  registration  shall  constitute  notice 
to  all  persons  claiming  any  interest  in  the  lands  subsequent  to 
such  registration. 

Registration  of  a  mortgage  on  lands,  before  issue  of  the 
patent  from  the  Crown,  does  not  constitute  notice  to  a  person 
who  afterwards  obtains  the  patent  without  actual  notice  of  the 
mortgage  («). 

A  mortgage  prior  as  to  execution  and  registration  may  be 
postponed  to  a  mortgage  made  and  registered  subsequently. 
Thus  where  A.  mortgages  to  B.  land  which  he  has  agreed  to 
purchase  from  C.  but  has  not  yet  purchased,  and  after  registra- 
tion of  the  mortgage,  A.  receives  a  deed  of  the  land  from  C. 
and  gives  a  mortgage  back  to  C.  for  the  unpaid  purchase  money, 
in  that  case  B.'s  mortgage  although  prior  in  execution  and 
registration  is  postponed  to   C.'s  mortgage      B.  under   his 
mortgage  takes  no  estate  from  A.  as  A.  has  none  to  give,  or  at 
most  takes  an  estate  by  estoppel  only  to  the  extent  of  A-'s 
interest  in  the  land  which  is  that  of  owner  of  the  equity  of 
redemption ;  and  the  Registry  Act  does  not  apply  (a). 

Where  a  subsequent  mortgagee  advances  money  for  the 
purpose  of  paying  off  a  prior  mortgage  he  ia  entitled  to  priority 
over  an  intervening  incumbrancer  (J).  But  he  may  be  estopped 
by  his  conduct  from  asserting  his  rights  (o). 

If  a  person  entitled  to  pay  off  a  mortgage  makes  payments 
thereon  from  time  to  time  he  is  not  entitled  to  an  assignment 
unless  his  payments  have  been  made  on  the  faith  of  his  getting 
as  assignment    In  any  event  his  right  to  an  assignment  is  only 

(«)  Van  WagtMT  v.  FitMay  (1867),  14  Gr.  63 

(»)  R.  8.  O.  (1897),  0. 186. 

(f)  Be  Bted  v.  WiUon  (1893X  23  Ont.  552. 

o.  !^*  ^'"^  T;  **»^V  (1886).  14  Ont.  App.  126;  SPMaian  r.  *«„«,  (1898), 
29  Ont.  App.  288. 

(6)  Tnut  and  Loan  Co.  t.  OaUaghtr  (1879),  8  P.  R  97 
(c)  IWleod  T.  Wadland  (1894),  25  Ont.  118. 
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an  equitable  right  and  cannot  prevail  over  the  riaht  nf 
mortiraKee  whn  r«,w.f»     ..    *^""^'"* ''^^^  *^e  "gnt  of  a  second 

rightX  '"'''*''^'  *^'^°"'  "^^i*^  «^  t^^ 

HerZrbuTtTnst  :h?'"'"V"''^  '"'  "^"'^^^^^  *<>  ^'^ 

prior  reVZfonlT'^  ^'^°'  l^"«-^y  over  the  Lrby 
from  r«arit«  r  '"''''^'  ^°  ^''^  ^^P^^  '^«4 

mortgagee  (!)  "*"'^°"'  "'  ^"^"^^  »«  ^^«  ^"^ 

clai^nra^rtabfeH^'^K  °' ''"^  '^^'^  ^'  ^^^^  P«"- 
gether  'e^^Trhe^i^t'  2^  "  "'""'  "^^  "°^  ^  •'^*- 
have  his  rights  dccW  f  7^  '"°  *"  ^"^'^'"'^  *°  ««'io»  to 

dealing^ith  the  1:11;^  ''"°"  "''^"^°"^ 

mo  JtrnT'shr  T'T'''''''  ^  --'"-  ^-  -ived 

arge  ms  share  in  pnonty  to  an  execution  creditor  of  fi,. 
tenant  in  possession  (g).  cteditor  of  the 

Where  a  first  mortgagee  released  to  the  mortgagor  nortion^ 

of  the  mortgaged  property  on  which  there  was  a  1, 

-cumbrance  it  was  held  that  this  did  nrg^  pUi  ;TI 

subsequent  incumbrancer  with  resnect  to  thl  .  ^ 

property,  but  that  it  mighrLe  "^    W    "T  ''  °'  *'« 

sibleto  the  second  for  th^e  fair  v^uetf  ^pZls^^^r 

Where  a  lease  made  for  a  term  less  than  Z^yl. 

contains  a  covenant  for  renewal  for  a  furtW  ^    ^^ 

years,  m  that  case,  if  the  lessee  is  in  possession,  the  lei  dc^ 

of  the  land  which  was  registered  during  the  original  term^ 

(d)  M'MiUan  v.  JtSIUlan  a8M>    91  n«t    1 

(/)  R.  8.  O.  (1897).  0.  51,  r  97  "  ^  ^^'  '^  °°'-  ^PP-  22*- 

m  f^^  J-  *^*«^  (1883X  10  P.  R.  140. 
(*;  Vnw*  and  Loan  Co.  v.  BoiOtoti  (18711  IS  Or  234 
(0  LatA  V.  Bright  (1869X  1«  Or.  (553.  " 
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Where  the  lessee  during  the  cnrrenoy  of  a  lease  for  flv 
years  obtained  a  lease  for  a  further  term  of  four  years  to  com 
mence  on  the  termination  of  the  first  lease,  it  was  held  that  th 
second  lease  being  unregistered  could  not  prevail  against 
mortgage  registered  after  the  second  lease  was  made  but  befor 
possession  under  it  began.  In  order  to  obtain  a  protection  c 
the  statute  there  must  not  only  be  a  present  lease  but  possessio: 
under  it  (k). 

Plaintiff  owned  lot  19  and  defendant  owned  lot  20.  Lot 
19  and  20  were  at  one  time  owned  by  the  same  person  wh 
built  a  house  partly  on  both  lots.  The  plaintiff  compan; 
brought  an  action  for  a  declaration  that  the  house  belonged  t 
it,  and  based  its  action  on  the  fact  that  the  original  owner  o 
the  two  lots  had  obtained  a  loan  on  lot  19  for  the  purpose  o 
constructing  the  building  in  question,  and  that,  being  the  owne 
of  the  two  lots  the  plaintiff  company  was  entitled  to  the  whol 
building,  claiming  that  the  defendant  who  was  the  owner  o 
lot  20  had  constructive  notice  of  the  claim  of  the  plaintij 
company.  Held,  that  under  sub-ss.  3  and  4  of  s.  43  of  the  Lam 
:egistiy  Act  [B.  S.  B.  C.  (1897),  c.  Ill],  the  defendant  being  i 
purchaser  for  valuable  consideration  and  claiming  under  th 
registered  owner  of  lot  20  w(  not  in  any  way  affected  by  an; 
relation  that  might  exist  between  the  original  owner  of  lots  V. 
and  20,  and  the  plaintiff  company  in  connection  with  said  build 
ing  having  been  erected  with  the  proceeds  of  a  loan  obtaine< 
by  the  said  original  owner  from  the  plaintiff  company  (I). 

The  defendant  was  ov.ner  in  fee  simple  in  possession  of  i 
farm,  and  being  about  to  marry,  the  co-defendant  desired  U 
convey  to  him  an  undivided  one-half  share  thereof,  so  that  the] 
might  become  tenants  in  common.  She  consulted  a  loca 
imlicensea  conveyancer,  who  prepared  a  conveyance  to  himsel 
and  a  reconveyance  to  the  two  defendants  as  tenants  ii 
common.  The  conveyances  were  left  with  him  for  registration 
He  registered  the  conveyance  to  himself,  but  fraudulently 
omitted  to  register  the  reconveyance.  The  defendants  con 
tinued  in  possession,  but  the  conveyancer  without  their  know 

(ft)  Davidmm  r.  »Kay  (1867),  26  U.  C.  R.  306. 

(I)  (kmadian  Birkbeek  Co.  v.  Bfdtr  (1905),  12  B.  C.  B.  92. 
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ledge  mortgaged  their  farm  to  the  pUintiff.  who  brought  action 
to  enforce  their  mortgage.    Held,  that  under  the  Begiatrjr  Act 
IK.  S.  O.  (1897),  c.  136],  the  reconveyance  was  void  against 
the  plaintiffs,  who  had  advanced  their  money  without  notice 
Held.  also,  that  the  right  of  entry  did  not  accrue  untU  the 

T^'iT Z'^..'^"'''^'  ""^  **»«  S'*''»'«  °f  Limitationa 
[R  S.  O.  (1897).  c.  133]  was  not  a  defence  to  the  phuntiTs 
claim,  the  wnt  having  been  issued  within  the  period  of  the 
limitation  (m). 

As  to  the  priority  of  sale  under  power  between  a  second 
mortgagee  and  a  receiver  with  regard  to  surplus  proceeds,  see 
MUioy  V.  M'Cltve  (1905).  5  O.  VV.  R.  799  ;  and  see  Federal  Life 
Asmranee  C<mpanyy.Stin«m,post,  p.  932/;  and  "  Fixtures."  ante 
p.  oooe.  ' 

In  addition  to  the  priority  to  which  the  holder  of  a  mechanic's 
lien  IS  entitled  over  prior  mortgagees,  he  may  acquire  priority 
over  subsequent  mortgagees  by  prior  registration  of  his  lien 
A  mortgagee  who  takes  his  mortgage  after  the  work  or  material 
18  supplied,  but  without  notice  of  the  Uen.  and  registered  the 
mortgage  before  the  Uen  is  registered  takes  priority  over  the 
henholder  (n). 

(«)  Patrick  T.  Wa,oume  (1896).  27  O.  B.  221 ;  and  *•  ante,  6706. 


